A Lsa/araay/v.s3/rr. | sempmergcsce 


RARY 


AGRICULTURE 
DECISIONS 


Volume 53 


January - June 1994 
Part One (General) 
Pages 1-638 


&, 
“Cnn . 
<ap 


UNITED STATES DEPARTMENT OF AGRICULTURE 








= —_oc fF 


nee 


WWE NN 


AGRICULTURE DECISIONS 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. For 
the convenience of the public, rulings issued by the Department’s 
administrative law judges on the appeal of nonprocurement debarments and 
suspensions and selected court decisions concerning the Department’s 
regulatory programs are also included. The Department is required to publish 
its rules and regulations in the Federal Register and, therefore, they are not 
included in AGRICULTURE DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
statute, and contains all decisions and orders other than those pertaining to 
the Packers and Stockyards Act and the Perishable Agricultural Commodities 
Act, which are contained in Parts Two and Three, respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 





REGULATORY AGENCIES 


Regulatory Agencies are the Departmental parties in adjudicatory 
proceedings before the Secretary of Agriculture. 


Adjudications under the following statutes involve the Animal and Plant 
Health Inspection Service (APHIS): 


Animal Quarantine Act, 21 U.S.C. § 104 (AQ Docket) 
(including Veterinary Accreditation Cases (VA Docket)) 
Animal Welfare Act, 21 U.S.C. § 2149 (AWA Docket) 
Cattle Contagious Diseases Act, 21 U.S.C. §§ 111, 120, 122 
(AQ Docket) 
Horse Protection Act, 15 U.S.C. § 1821 er seg. (HPA Docket) 
Plant Quarantine Act, 7 U.S.C. § 163 (PQ Docket) 
Plant Variety Protection Act, 7 U.S.C. § 2321 et seg. (PVPA Docket) 
Swine Health Protection Act, 7 U.S.C. § 3804(b), 3805(a)) 
(AQ Docket) 


Adjudications under the following statutes involve the Agricultural 
Marketing Service (AMS): 


Agricultural Marketing Agreement Act, 7 U.S.C. §§ 608c(15)(A) 14(B) 
(AMA F&V, AMA M, and AMAA Dockets) 

Beef Protection Research Act, 7 U.S.C. § 2901 et seq. 
(BPRA Docket) 

Egg Research & Consumer Information Aci, 7 U.S.C. § 2701 
(ERCIA Docket) 

Egg Products Inspection Act, 21 U.S.C. § 1047 (I&G Docket) 

Honey Research Promotion Consumer Information Act, 
7 U.S.C. §§ 4601-4612 (HRPCIA Docket) 

Perishable Agricultural Commodities Act, 7 U.S.C. § 499a et seq. 
(PACA Dockets) 

Potato Research & Promotion Act, 7 U.S.C. § 2611-2617 
(PRPA Docket) 


Adjudications under the following statutes involve the Food Safety and 
Inspection Service (FSIS): 


Federal Meat Inspection Act, 21 U.S.C. §§ 604, 606, 607(e), 608, 
671(a) (FMIA Docket) 


Poultry Products Inspection Act, 21 U.S.C. §§ 455, 456, 457(d), 467(a) 
(PPIA Docket) 


Adjudications under the following statute involve the Packers and Stockyards 
Administration (P&S): 


Packers and Stockyards Act, 7 U.S.C. § 181 et seq. (P&S Docket) 
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AGRICULTURAL MARKETING AGREEMENT ACT 


COURT DECISION 


MINNESOTA MILK PRODUCERS ASSOCIATION, a non-profit Minnesota 
corporation, individually, on behalf of themselves and others similarly 
situated; Bill Dropik, individually, on behalf of himself and others similarly 
situated; Chester Kolstad, individually, on behalf of himself and others 
similarly situated; Greg Radermacher, individually, on behalf of himself and 
others similarly situated; Arnold Ness, individually, on behalf of himself and 
others similarly situated; Fredrick J. Bianchi, individually, on behalf of 
himself and others similarly situated; Marlon Restad, individually, on behalf 
of himself and others similarly situated; Delbert Mandelko, individual, on 
behalf of himself and others similarly situated; John Fischer, individually, 
on behalf of himself and others similarly situated; Lee Johnston, individually, 
on behalf of himself and others similarly situated; Leslie Kyllo, individually, 
on behalf of himself and others similarly situated, James Muzzy, 
individually, on behalf of himself and others similarly situated, vy. CLAYTON 
YEUTTER, Secretary, United States Department of Agriculture, Defendant, 
Minnesota, State of; Wisconsin, State of; lowa Department of Agriculture 
and Land Stewardship; Iowa Dairy Products Association; North Dakota, 
State of; Iowa, State of, Amicus. 

Civ. No. 4-90-31. 

Filed April 13, 1994. 


AMAA, 7 U.S.C. § 608¢(18) - Milk marketing orders - Blend prices - Intra-order analysis -Class 
I differentials - Statutory factors for adjusting differentials - Arbitrary and capricious standard 
of review - Remand of Secretary’s final decision retaining existing Class I system for entry of 
amplified decision. 


The district court held that the Secretary's final decision to retain the existing system of Class 
I differentials was arbitrary and capricious because the Secretary failed to consider the statutory 
factors that prices must reflect. The final decision was remanded for entry of additional findings 
of fact and an amplified decision explaining the Secretary’s consideration of the statutorily 
prescribed factors. The court upheld the Department’s conclusion that the Act requires that 
blend prices be based on an intra-order analysis rather than an inter-order analysis. 





2 AGRICULTURAL MARKETING AGREEMENT ACT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MINNESOTA 


DIANE E. MURPHY, Chief Judge. 


In this action the Minnesota Milk Producers Association (MMPA) and its 
elected directors, all family dairy farmers, seek a declaration that the milk 
marketing orders promulgated by defendant United States Department of 
Agriculture (USDA) for all areas east of the Rocky Mountains are in violation 
of the Agricultural Marketing Agreement Act of 1937 (the AMAA), 7 U.S.C. 
§§ 601-24. Before the court are cross motions for summary judgment. 


i. 


Federal milk marketing orders grew out of the need to help milk producers 
achieve and maintain some bargaining power over the prices they received for 
their product. Several characteristics of the industry cause an inherent 
instability in milk marketing and producer bargaining power. Milk is bulky 
and must be moved promptly to market. Because it is produced every day, 
farmers must continue to ship it even when market prices are not satisfactory. 
Federal milk orders are designed to promote orderly marketing conditions by 
defining the terms of purchase between producers and handlers of milk in a 
specified area. See, The Federal Milk Marketing Order Program, USDA, 
Agricultural Marketing Service, Marketing Bulletin No. 27. 

This case has a somewhat involved procedural background. After the 
original complaint was dismissed for lack of standing, the Court of Appeals 
reversed and remanded,’ holding plaintiffs’ claims actionable under the 
AMAA. After remand, defendant’s motion for a stay was granted to allow the 
Secretary time to issue a final decision in an ongoing administrative 
proceeding addressing certain provisions of federal milk marketing orders 
(pricing of Class I and reconstituted milk’). 

Under the current system, grade A milk is divided into three Classes: I, 
II, and III. Class I is fluid milk for consumption, and it has the highest price. 


‘Minnesota Milk Producers Association, et. al. v. Madigan, 956 F.2d 816 (8th Cir. 1992). 


*Reconstituted milk is milk that is dehydrated before shipping to reduce transportation costs; 
water is later added at the final destination. 
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Class II is milk used in soft dairy products like yogurt, ice cream, and cottage 
cheese; its price is slightly lower. Class IIT has the lowest price and generally 
includes milk used in storable hard manufactured products like cheese, butter, 
nonfat dry milk, and evaporated milk. 

Under § 608c(5) of the AMAA, dairy producers are required to be paid 
the same price regardless of the ultimate use of their milk. This is 
accomplished through the "blend price." The blend price is a weighted 
average value of the milk distributed in the marketing area. The higher the 
percentage of fluid or Class I use in the marketing area, the higher the blend 
price. 

The prices for the various classes are set according to formulas. The base 
price for all the formulas is the "M-W price,” which is the average price paid 
per hundredweight for Grade B manufacturing milk in Minnesota and 
Wisconsin.’ The Class III price equals the M-W price. The Class II price is 
the M-W price plus a Class II differential of approximately 10 cents per 
hundredweight. The Class I price is the M-W price plus a fixed dollar amount 
called the Class I differential. Class I differentials are different for each 
marketing order. The Class I differentials range from $1.20 per 
hundredweight in Minneapolis to well over $4.00 in some southern states. In 
general, the Class I differentials increase with the marketing area’s distance 
from Eau Claire, WI, the center of the traditional milk-producing region. 

Administrative hearings began in April 1990, and were convened at several 
locations over 43 days, with testimony from over 200 witnesses. After a 
recommended decision was issued on November 22, 1991, exceptions were 
submitted and considered. The final decision issued on March 5, 1993. It 
made no changes to the Class I pricing system, but did make substantial 
changes to the reconstituted milk provisions.‘ The USDA conducted the 
required referenda and polling’ in the 40 areas affected by the amended 
marketing orders changing the reconstituted milk provisions, and the order 
affecting Minnesota producers was ratified. 


*Grade B milk is also called "manufacturing milk" and is used in the same basic ways as Class 
III milk. 


“Because of the latter changes plaintiffs have withdrawn their earlier challenge to the 
reconstituted milk provisions. 


’See, 7 U.S.C. §§ 608c(9), (17), (19). 
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Plaintiffs’ challenge in this case is now focused on the system for fixing 
Class I fluid milk prices in all milk marketing orders east of the Rocky 
Mountains. These provisions were left unchanged by the final decision. 
Plaintiffs do not ask the court to adopt any of the over 35 specific proposals 
for changing the Class I pricing system suggested during the administrative 
hearings. Rather, plaintiffs ask the court to rule that the Secretary’s decision 
to maintain the existing system is unlawful. 

Plaintiffs seek the following relief: 1) a declaration that the existing Class 
I pricing system is unlawful because it violates the requirements of the 
AMAA; 2) an order to the Secretary of Agriculture to convene administrative 
hearings within 60 days to take evidence on proposals to amend the Class I 
system; and 3) an order to the Secretary to issue a final decision on such new 
proceeding and hold any necessary referenda on amended orders within 9 
months of the order. 


Plaintiffs argue that the proper standard of review for the Secretary’s 
interpretation of the AMAA is found in Chevron U.S.A., Inc. v. Natural 
Resource Defense Council, Inc., 467 U.S. 837, 842-43, 104 S.Ct. 2778, 2781-82, 
81 L.Ed.2d 694 (1984). The statute must first be examined to determine if 
Congress has spoken to the precise question at issue. "If the intent of 
Congress is clear, that is the end of the matter; for the court as well as the 
agency must give effect to the unambiguously expressed intent of Congress." 
Id. at 842-43, 104 S.Ct. at 2781. If the intent of Congress is not clear on the 
face of the statute, the question is "whether the agency’s [interpretation] is 
based on a permissible construction of the statute." Jd. 

Plaintiffs argue that the agency’s final decision regarding Class I milk prices 
should be rejected under the first step of the Chevron analysis. The decision 
violates clear Congressional intent that prices set by the milk orders ensure 
producers share equally the benefits of the high Class I price and the burdens 
of the lower surplus milk price. Furthermore, they argue the final decision 
does not provide a reasonable interpretation of order prices under the AMAA 
as applied to today’s dairy industry. It is not reasonable because it fails to 
explain how the agency decided that Class I prices reflect feed costs and other 
economic conditions that affect supply and demand or how Class I prices 
serve the public interest. They claim the decision also ignores relevant factors 
relating to the availability and adequacy of milk supplies and comes to illogical 
conclusions. 
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Plaintiffs argue Congress expressed clear standards in 7 U.S.C. § 608c for 
pricing milk under the federal milk orders. That section sets out the scope, 
establishment and opcration of federal orders. Two of the most important 
parts are §§ 608c(5) and (18). Subsection 608c(5) establishes the concept of 
sharing the benefits and burdens of Class III and Class I prices through the 
blend price. Subsection 608c(18) sets out the pricing criteria to be used by the 
Secretary. Under § 608c(18) minimum prices must: 


reflect the price of feeds, the available supplies of feeds, and other 
economic conditions which affect market supply and demand for milk 
or its products in the marketing area to which the contemplated 
marketing . . . order . . . relates; . . . insure a sufficient quantity of pure 
and wholesome milk to meet current needs and further to ensure a 
level of farm income adequate to maintain productive capacity sufficient 
to meet anticipated future needs, and be in the public interest. 


7 US.C. § 608c(18). 

Plaintiffs argue that under the current system, Minnesota producers share 
the burdens of the lower Class III price through the M-W price, but do not 
share the benefits of the higher Class I price. They claim that the more 
production exceeds Class I fluid requirements, the more surplus milk there is. 
Surplus milk is used in manufacturing. This overabundance of manufacturing 
milk drives down the M-W price, which in turn drives down the prices for all 
classes of milk through the pricing formulas. Thus, all producers in all 
marketing orders share the burdens of over-production through lower blend 
prices. 

Plaintiffs contend they do not share the benefits of the higher Class I price. 
This is because the Class I formula is the M-W price plus a fixed dollar 
amount that is different for all areas. While areas with a high Class I 
differential share the burden of lower M-W prices when there is 
overproduction, this is offset by their high Class I differential. Producers in 
traditional dairy producing areas do not enjoy the offset of a high Class I 
differential, and thus do not share the benefits of the higher Class I prices. 

Plaintiffs also argue that the Secretary’s interpretation of the AMAA is 
unreasonable. The higher Class I differentials in non-dairy producing areas 
were originally designed to create incentives for production in those areas to 
ensure an adequate daily supply of fluid milk everywhere. Plaintiffs argue that 
in his final decision, the Secretary rejected the original basis for the Class I 
differentials, which was to reflect the cost of acquiring alternative supplies of 
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milk from outside the order’s marketing area. This is why the differentials 
were set up to increase with distance from the traditional dairy-producing 
region. The Secretary expressly states in his final decision that the 
differentials are no longer meant to reflect the cost of transportation and that 
it is erroneous to consider the pricing structure a "single-basing-point" system 
(i.e. based on distance from Eau Claire, WI). Plaintiffs believe that the 
Secretary has acted unreasonably because he has rejected the prior basis for 
the pricing structure, but he has not articulated a new justification for 
retaining it. 

Plaintiffs also argue that the final order is not a reasonable or permissible 
interpretation of the AMAA because the Secretary has failed to address any 
of the factors listed in § 608c(18) regarding economic factors affecting supply 
and demand, costs of feed, or how retaining the current system is in the public 
interest. To demonstrate reasoned decision making the Secretary must 
describe which market-specific economic conditions affecting supply and 
demand are reflected in the individual market’s Class I differential. e 

Finally, plaintiffs contend the Secretary's decision was unreasonable 
because it was based solely on an analysis of the supply of milk within each 
marketing area and did not consider supplies available nationally outside the 
local production area. By doing this the Secretary ignored basic tenets of 
today’s dairy industry and neglected to adapt the pricing structure to current 
conditions as mandated by the AMAA. Plaintiffs also argue this exclusively 
local analysis produced absurd results. USDA analyzed local supplies in all 
the milk order marketing areas and grouped the areas into three categories: 
deficit areas (areas where local production did not always meet Class I fluid 
needs), surplus areas (areas where local production exceeded Class I fluid 
needs), and balanced areas (areas where local production was in balance with 
demand for Class I fluid milk). According to USDA’s own groupings, 19 of 
the 40 orders analyzed were in groups 1 and 2. In other words, 47.5% of all 
the marketing order areas did not exhibit a balance between supply and 
demand for Class I fluid milk. Plaintiffs argue there is no rational connection 
between finding 47.5% of the markets are out of balance and the conclusion 
that prices do not have to be adjusted. 

The strictly local analysis of supply also ignores the fact that there is a 
national surplus of milk. Under the local analysis adopted by the USDA, high 
Class I differentials will be maintained to stimulate production in deficit areas. 
This will occur despite the fact that surpluses exist in other areas, and modern 
transportation could be used to satisfy the demand in deficit areas. Excess 
production will further erode the M-W price and drive producers in the low 
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diffcrential arcas, (traditional Midwest dairy producer areas) out of business. 
Plaintiffs claim a stimulation of production is contrary to Congressional 
recognition of a national surplus and Congressional actions such as herd buy- 
out programs instituted to cut milk production.° 

Defendant responds that the proper standard for review in this case is the 
arbitrary or capricious standard of the Administrative Procedure Act. Under 
this standard an administrative agency's decision is afforded much deference, 
especially when the decision involves technical matters within the agency’s 
area of expertise. Defendant argues that the milk pricing structure is highly 
technical and that plaintiffs bear a heavy burden of proof to show that the 
final decision was arbitrary or capricious. Here the USDA compiled a lengthy 
administrative record and conducted a systematic analysis of milk supplies in 
40 marketing areas, and then concluded that the present structure is 
reasonably adequate to effectuate the purposes of the AMAA. Plaintiffs may 
not like or agree with this conclusion, but they cannot show that it was not 
rational or without support in the administrative record. 

Defendant argues that also under Chevron its final decision to retain the 
current Class I pricing structure should be upheld. Its decision is consistent 
with the clear intent of Congress and should be upheld under the first prong 
of the Chevron test. Plaintiffs are wrong in their contention that the AMAA 
requires benefits and burdens of the pricing structure be shared throughout 
the federal milk order system. On the contrary, the AMAA requires only that 
benefits and burdens be shared equally by producers within a given marketing 
order. In other words, analysis of the milk orders is intra-order, rather than 
inter-order. Defendant believes this argument is supported by the text of § 
608c(5)(B). That statutory section contains the blend price provisions which 
state each marketing order shall ensure “the payment to all producers and 
associations of producers delivering milk to the same handler of uniform 
prices for all milk delivered by them.” (emphasis added) 

In addition, the ratification requirements of the AMAA are specifically 
intra-order. Defendant argues that if benefits and burdens of the pricing 
structure were to be shared across all orders, it would be logical to assume 
the statutory procedures would allow producers from all orders to vote on the 
ratification of the price structure in any given order. This, however, is not the 
case. The AMAA requires that a marketing order must be approved by a 


‘Beginning in April 1986, the Secretary would enter into purchase contracts with producers 
who chose to sell their herds for slaughter or export; the program lasted for 18 months. 
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specified percentage of the producers regulated by that order. 7 U.S.C. § 
608c(9). The lack of provision in the statute for cross-over voting is further 
support for the agency’s interpretation that blend prices must only share 
benefits and burdens within the particular marketing order. Defendant also 
points out that nothing in the statute directs him to ensure that all producers 
in all regions enjoy the same level of profit. 

The Secretary argues prior judicial interpretations of the AMAA support 
its position that Congress intended prices to be analyzed on an intra-order 
basis. Plaintiffs cited Block v. Community Nutrition Institute, 467 U.S. 340, 104 
S.Ct. 2450, 81 L.Ed.2d 270 (1984), for the proposition that the burden of 
surplus milk is to be shared among all producers, but Block relies on Nebbia 
v. New York, 291 U.S. 502, 54 S.Ct. 505, 78 L.Ed. 940 (1934) as support. At 
one point in the latter case the Court stated "[a] satisfactory stabilization of 
prices for fluid milk requires that the burden of surplus milk be shared equally 
by all producers and all distributors in the milkshed.” Jd. at 517-18, 54 S.Ct. 
at 507 (emphasis added). Defendant believes this statement recognizes that 
Congress created a local, rather than national, scheme for sharing Class I and 
Class III prices. 

Finally, defendant argues that Congress’ intent to have prices analyzed 
within the individual orders was confirmed in 1985 when it amended the 
AMAA through the Food Security Act of 1985. Public Law 99-198. In that 
legislation Congress specifically retained the current Class I differential system 
and increased the differentials by varying amounts in all the marketing orders. 
The Secretary argues that if Congress had intended the benefits and burdens 
of Class I pricing to be shared equally throughout the country, it would not 
have retained the decades-old local ratification and polling scheme and would 
not have made varying, market-specific increases to the Class I differentials. 

Defendant also contends that even if the legislative intent were ambiguous, 
its interpretation should be upheld because it is a rational interpretation. 
Congress, not the USDA, established the current Class I pricing structure 
through the Food Security Act of 1985. After proper analysis of the various 
marketing orders, the Secretary rationally determined that the current 
differentials were ensuring an adequate supply of fluid milk. Only a few 
orders experienced periodic deficits, and only chronically surplus markets--like 
Minnesota--were overproducing milk relative to demand. 

Defendant defends the USDA supply analysis as rational. It chose to 
analyze supply by examining "producer milk." Producer milk is a term that is 
defined by each marketing order and basically represents all milk pooled in 
a marketing order. It does not reflect the entire quantity of milk from outside 


the 
mal 
eac 
bet 
this 
stat 
sup 
eac 
ant 
us¢ 
ma 
rat 


0wOoOn & 


tl 


C. § 
ther 
hare 
also 
cers 


port 
rder 


n of 
bia 

At 
n of 
ally 


that 
and 


zed 
the 
hat 
em 
ers. 
ens 
not 
uld 
als. 
us, 
on. 
re 
US 
-nt 

ew 

ike 


MINNESOTA MILK PRODUCERS ASSN. v. CLAYTON YEUTTER 9 
53 Agric. Dec. 1 


the markcting arca that is potentially available to serve the fluid needs of the 
marketing area. The decision to use producer milk in the supply analysis of 
each marketing order was rational. Although some milk is transferred 
between markets, there appeared to be no available method for measuring 
this milk. There was therefore no available national supply and demand 
standard for the order program as a whole. He argues additionally that the 
supply and demand provisions of the AMAA require Class I prices be set for 
each order on an individual basis. Viewed from this individual perspective, 
and lacking a national supply demand standard, defendant rationally chose to 
use producer milk in its analysis. The Secretary argues that while plaintiffs 
may disagree with this choice, they cannot seriously argue that he did not 
rationally consider this issue. 

As for plaintiffs’ argument that the Secretary did not specifically address 
the economic conditions and other factors listed in § 608c(18), defendant 
argues that these factors only become relevant if the Secretary determines that 
prices have to be changed. After the USDA’s supply and demand analysis of 
the various marketing orders, the Secretary determined that the current 
system was adequate. He argues that he therefore did not have to make 
specific findings about the § 608c(18) factors. These factors had already been 
considered by Congress when it established the current Class I differentials in 
the Food Security Act of 1985.’ 


Review of an agency’s construction of a statute requires a two part analysis. 
If Congress has spoken to the precise issue, its intent must be given effect. 
Chevron U.S.A., Inc. v. Natural Resource Defense Council, Inc., 467 U.S. 837, 
842-43, 104 S.Ct. 2778, 2781-82, 81 L.Ed.2d 694 (1984); Sierra Club v. Davies, 
955 F.2d 1188, 1193 (8th Cir. 1992). If Congress has not spoken directly to 
the issue, the question is whether the agency’s construction is permissible. Jd. 

Plaintiffs argue the interpretation of the AMAA embodied in the 
Secretary’s final decision is contrary to the expressed intent of Congress 


"In their reply plaintiffs make two responses. Since a decision to maintain the prevailing 
system is the same as saying the prevailing system meets the requirements of § 608c(18), specific 
discussion of the relevant factors is required. They also argue that USDA cannot simply rely 
on Congressional consideration of those factors in 1985. The Secretary is under a continuing 
duty to adapt prices to current conditions and therefore had a duty to consider the factors in § 
608c(18). 
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because it maintains a Class I pricing structure that does not share the 
benefits of the higher Class I prices across all producers who bear the burden 
of lowcr Class III prices. They contend this Congressional intent for burden 
sharing is reflected in 7 U.S.C. § 608c(5) and (18). 

This argument does not find textual support in the AMAA. The section 
of the AMAA which requires burdens and benefits be shared through blend 
prices speaks in local, not national terms. Under § 608c(5)(B), milk orders 
must provide "for the payment to all producers and associations of producers 
delivering milk to the same handler of uniform prices for all milk delivered 
by them.” (emphasis added) 

This statutory language is contrary to plaintiffs’ assertion that the Secretary 
must look outside the marketing order when determining the blend price. A 
local or intra-order perspective is also consistent with the producer approval 
provisions of the AMAA. Under § 608c(9), each marketing order myst be 
approved by a specificd percentage of producers regulated by that order. If 
Congress intended the Secretary to look outside the local order when 
establishing blend price provisions, it would have likely permitted producers 
to have some voice in approving the terms of orders besides their own. 

Other sections of the AMAA provide additional textual support for a local 
perspective. For example, § 608c(11)(C) directs the Secretary to issue orders 
to individual production and marketing areas that recognize local differences 
in the production and marketing conditions of the areas.» The AMAA also 
restricts the Secretary's use of nationwide order provisions to only those 
situations where a regional order or orders “would not effectively carry out the 
declared policy of this chapter." 7 U.S.C. § 608c(11)(A). When viewed 
together, the cited portions of the AMAA lead to the conclusion that 
Congress did not require the Secretary to share blend prices across all 
producers who may be burdened by lower Class III prices, but rather directed 


*Section 608c(11)(C) states: 


[O}rders issued under this section which are applicable to the same commodity 
or product thereof shall, so far as practicable, prescribe such different terms, 
applicable to the different production areas and marketing areas, as the Secretary 
finds necessary to give due recognition to the differences in the production and 
marketing of such commodity or product in such areas. 
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the Secretary to establish a system which provides uniform prices for milk 
within each marketing order.’ 


IV. 


Plaintiffs also challenge the application of the AMAA in the Secretary's 
final decision under the Administrative Procedures Act (APA), 5 U.S.C. § 701 
et seq. Plaintiffs argue that the Secretary's final decision was arbitrary, 
capricious, and not supported by substantial evidence. 

In deciding whether an agency decision was arbitrary and capricious, “the 
reviewing court must determine whether the decision was based on the 
relevant factors and whether there has been a clear error of judgment.” 
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416, 91 S.Ct. 814, 
823, 28 L.Ed.2d 136 (1971). The scope of review is a narrow one and the 
court should not substitute its judgment for that of the agency. Motor Vehicle 
Mfrs. Association v. State Farm Mutual, 463 U.S. 29, 43, 103 S.Ct. 2856, 2867, 
77 L.Ed.2d 443 (1983). 


Normally, an agency rule would be arbitrary and capricious if the 
agency has relied on factors which Congress has not intended it to 
consider, entirely failed to consider an important aspect of the problem, 
offered an explanation for its decision which runs contrary to the 
evidence before the agency, or is so implausible that it could not be 
ascribed to a difference in view or the product of agency expertise. 


Id. 
As stated earlier, the AMAA requires the Secretary to establish a Class I 
pricing system that takes into account local marketing and production factors. 


Under § 608c(18), prices 


*Even if the intent of Congress were not clear, however, the Secrctary’s decision to maintain 
the current Class I system was a permissible interpretation of the statute. This is especially true 
in light of Congress’ explicit delegation of authority to the Secretary under the AMAA and the 
technical nature of milk marketing orders. See, Chevron, 467 U.S. at 844-45, 104 S.Ct. at 2782-83. 
The agency interpretation need not be the only permissable construction, nor the reading the 
court would have reached if the question initially arose in a judicial proceeding. Jd. at 843 n.11, 
104 S.Ct. at 2782 n.11. 
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shall . . . be adjusted to reflect the price of feeds, the available supplies 
of feeds, and other economic conditions which affect the supply and 
demand for milk or its products in the marketing area to which the 
contemplated marketing agrecment, order, or amendment relates. 
Whenever the Secretary finds, upon the basis of the evidence adduced 
at the hearing required by section 608b of this title or this section, as 
the case may be, that parity prices of such commodities are not 
reasonable in view of the price of feeds, the available supplies of feeds, 
and other economic conditions which affect market supply and demand 
for milk and its products in the marketing area to which the 
contemplated agreement, order, or amendment relates, he shall fix such 
prices as he finds will reflect such factors, insure a sufficient quantity of 
pure and wholesome milk to meet current needs and further to assure 
a level of farm income adequate to maintain productive capacity 
sufficient to meet anticipated future needs, and be in the public interest. 


7 US.C. § 608c(18) (emphasis added). 

Plaintiffs argue the final decision is flawed because it does not reflect 
consideration of all the factors required under the AMAA. The Secretary 
focused solely on supply and demand say plaintiffs, and made no mention of 
how the Class I differentials reflect the price and availability of feeds, 
economic conditions affecting supply and demand, or the public interest. The 
final decision rejects the single basing point rationale previously asserted as 
the basis for the Class I differentials, but does not articulate a new 
justification. Even the Secretary’s supply and demand analysis was flawed, 
because it failed to consider facts the USDA had earlier stated were 
important to such an evaluation. 

The Secretary admits to not considering the specific factors in § 608c(18), 
and makes several arguments why it was not necessary to do so. The 
Secretary argues that he did not have to consider the § 608c(18) factors 
because they do not become relevant until the Secretary decides that the 
differentials must be changed. The Secretary, however, is obligated by the 
statute to adjust the differentials "[w]henever the Secretary finds . . . that 
parity prices of such commodities are not reasonable in view of the price of 
feeds, the available supplies of feeds and other economic conditions which 
affect market supply and demand for milk and its products in the marketing 
area...." § 608c(18) (emphasis added). The Secretary therefore cannot 
reasonably determine that the Class I system does not have to be changed 
without examining the factors which the prices are required to reflect. 
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The Secretary also argues that he did not have to consider the § 608c(18) 
factors because Congress already considered them when it passed the Food 
Security Act of 1985. The 1985 Act amended § 608c(5) and adjusted the Class 
I differentials. The Act required the amended levels to remain in place for 
two years, after which they could be amended by the Secretary. The Secretary 
argues that his decision to retain the same Class I differentials established by 
Congress in 1985 conforms to the requirements of § 608c(18) because 
Congress previously evaluated the required criteria. 

One of the few things the parties agree on is that the dairy industry 
continues to change. Part of the Secretary’s duty under the AMAA is to 
adapt milk marketing orders to changing conditions. See e.g., § 608c(16)(A) 
(authorizing Secretary to terminate any provision that no longer effectuates 
the purposes of the Act); § 608c(3) (requiring the Secretary to hold hearing 
whenever he has reason to believe the issuance of an order will effectuate the 
purposes of the Act); § 608c(5)(A) (authorizing amendment to the 
differentials set by the Food Security Act after two years); and § 608c(18) 
(prices must be adjusted “whenever” listed criteria not reflected). The fact 
that in 1985 Congress considered the statutory factors (including supply and 
demand, economic, production, and marketing information) does not assure 
that these findings are still valid almost ten years later. 

The Secretary’s decision to retain the existing Class I pricing structure is 
tantamount to a finding that it continues to satisfy the requirements of the 
AMAA as set out in § 608c(18). This conclusion may or may not be 
supported by substantial evidence from the administrative hearing, but since 
explicit findings and explanations were not issued relative to the 608c(18) 
factors, the court is unable to make that determination. Because the Secretary 
failed to indicate consideration of factors required by the plain language of the 
AMAA, the final decision is arbitrary and capricious and further consideration 
by the agency is required. See, Motor Vehicle Mfrs. Association v. State Farm 
Mutual, 463 U.S. 29, 46, 103 S.Ct. 2856, 2868, 77 L.Ed.2d 443 (1983) (finding 
National Highway Traffic Safety Administration decision to revoke safety 
requirement arbitrary and capricious and remanding to agency for further 
consideration). The court takes no position at this time on whether the Class 
I system must be amended, but observes that the Secretary’s final decision 
does not provide sufficient explanation so that it may be determined if it 
meets the requirements of the AMAA. Under these circumstances, remand 
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to the Sccretary for additional findings of fact and explanation is 
appropriate."° 

After a supplemental decision is issued, plaintiffs may or may not choose 
to continue their challenge under the AMAA. If they do, the court will then 
have to examine the supplemental decision in light of the requirements of the 
AMAA. The court will consider the Secretary’s findings on the required 
factors, and if the Secretary continues to rely on the supply and demand 
analysis of producer milk, further explanation of his reasoning behind this 
choice would be helpful as well. 

The final decision of March 5, 1993, is based on an analysis of producer 
milk which did not consider milk supplies available outside the marketing 
area. In addressing an objection to this analysis, the final order recognizes the 
potential impact of outside milk supplies, but ultimately does not consider 
them: 


That is not to say that a regulated market cannot rely on milk 
supplies from another area, as is often the case. Nevertheless, viewed 
on an individual market basis, we reaffirm our conclusion that milk 
supplies available for Class I and Class II uses are adequate, but not 
excessive in most markets. 


Final Decision at p. 12648. This statement is troubling because earlier 
publications issued by the USDA indicate that national supply and demand is 
an important factor influencing Class I prices. In Marketing Bulletin 27, the 
USDA stated: “Class I prices are viewed as a coordinated system of prices for 
the various markets wherein the major factor moving prices up or down is the 
national supply-demand situation." Marketing Bulletin 27 at p. 34 (1981 
revised edition, updated January 1989) (attached as Plaintiffs’ Exhibit to its 
Memorandum in Support of Summary Judgement). It goes on to state: 
“More than any time in the past, achieving a balance between supply and 
demand requires establishing a structure of prices which recognizes the sum 
total of forces affecting the national supply and demand for milk for fluid and 
manufacturing uses." Id. at 36. 


"The Secretary also makes an after-the-fact argument that he rejected plaintiffs’ proposed 
amendments to the Class I system in part because of the impact of over-order payments. This 
argument was not made in the final decision, and courts may not accept appellate counsel’s post 
hoc rationalization for agency action." Motor Vehicle Mfrs. Association v. State Farm Mutual, 463 
USS. at 50, 103 S.Ct. at 2870. 
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Under § 608c(18), Class I prices shall reflect the price and available 
supplies of fceds, and other economic conditions "which affect market supply 
and demand for milk and its products” in the marketing area. Availability of 
national supplies could be a factor to consider when examining the marketing 
conditions within any particular order. The Secretary acknowledged as much 
in Markcting Bulletin 27. The final decision did not consider national 
supplies, yet the Secretary dismissed an objection on this point with little 
discussion, saying that no national supply and demand standard exists.’ This 
appears contrary to several statements in Marketing Bulletin 27 which suggest 
the M-W price is a national standard.'* The apparent inconsistency between 
the final decision and other USDA publications is thus an area of possible 
concern. 

The Secretary’s statutory interpretation of the AMAA as only requiring 
uniform prices within each marketing order is reasonable and not contrary to 
an expressed intent of Congress. See, Section III, supra. The Secretary’s final 
decision, however, is arbitrary and capricious because he admittedly failed to 
consider the factors listed in § 608c(18), as required by the plain language of 
the statute. 

Under the circumstances presented, this matter should be remanded to the 
Secretary for a period of 120 days so that the Secretary may conduct any 
hearings or other proceedings necessary to the issuance of a decision more 
fully explaining his conclusions in light of this opinion. By the end of the 
period of remand the Secretary shall file his amplified decision with the court 
and serve copies on plaintiffs. The Secretary shall promptly notify the court 
and opposing counsel if any regulatory requirements would affect this 
deadline. Issuance of an amplified decision will put the parties in a position 
to address the final disposition of this case and to file any motions necessary 
to that end. 


"The final decision states: "There is no national supply and demand standard for the order 
program as a whole.” Final Decision at p. 12648. 


"*The M-W price is a measure of changes in supply-demand conditions throughout the 
country.” Marketing Bulletin No. 27 at 22. "The M-W price series reflects a price level 
determined by competitive conditions which arc affected by supply and demand conditions 
throughout the dairy industry, and reflects actions taken under the dairy price support system." 
Id. at 34. 
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Order 


Accordingly, based upon the above, and all the files, records, and 
proceedings herein, IT IS HEREBY ORDERED that: 

1) defendant’s motion for summary judgment is granted in part and denied 
in part. It is granted with respect to his interpretation of the AMAA as 
reasonable and not contrary to the expressed intent of Congress, but denied 
with respect to the sufficiency of his final decision; 

2) plaintiffs’ motion for summary judgment is denied in part and granted 
in part. It is denied with respect to the Secretary’s interpretation of the 
AMAA, but granted with respect to the final decision of the Secretary. The 
final decision is declared arbitrary and capricious with respect to the proposed 
amendments to the Class I pricing scheme of the federal milk marketing 
orders; and 

3) the final decision is remanded to the Secretary of Agriculture for 120 
days, during which time he may conduct any necessary hearings or other 
proceedings and then shall issue an amplified decision consistent with this 
opinion setting forth findings of fact and explanations for his conclusions 
regarding proposed amendments to the Class I pricing provisions of the 
federal milk marketing orders. 
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AGRICULTURAL MARKETING AGREEMENT ACT 


DEPARTMENTAL DECISIONS 


In re: HERSHEY CHOCOLATE U.S.A., A DIVISION OF HERSHEY 
FOODS CORPORATION. 

91 AMA Docket No. M 2-76 and 93 AMA Docket No. M 2-77. 

Decision and Order filed May 27, 1994. 


Burden of proof and scope of review — Uniform classification — Market alignment — Milk 
chocolate properly classified as Class II. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer (Chief ALJ) dismissing the 
Petitions, which challenged the Secretary’s action in two proceedings in 1991 and 1993 classifying 
fluid milk used to make milk chocolate as Class II milk, rather than Class III milk, when Order 
No. 2 was changed from a two-class Order to a three-class Order. The Secretary’s actions were 
supported by the records and adequate findings, and were not arbitrary, capricious or an abuse 
of discretion. The Petitioner has the burden of proving that the challenged marketing order 
provisions are not in accordance with law. Market alignment is a proper objective to facilitate 
orderly milk marketing conditions. Orders issued under the Act are principally for the economic 
benefit of producers and consumers. If the Secretary’s rulemaking action had been found 
unlawful, the appropriate remedy would have been to remand the proceeding to the Secretary 
to determine the remedy in his legislative capacity. 


Gregory Cooper, for Respondent. 

Steven J. Rosenbaum & Andrew Shoenholtz, Washington, D.C., for Petitioner. 
Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


These proceedings were instituted by Hershey Chocolate U.S.A. under 
section 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. § 608c(15)(A)).’ Petitioner is a "handler" of milk under 
Federal Milk Marketing Order No. 2. Petitioner challenges the Secretary’s 
action in two proceedings in 1991 and 1993 classifying fluid milk used to make 
milk chocolate as Class II milk, rather than Class III milk, when Order No. 
2 was changed from a two-class Order to a three-class Order. 





“See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, ch. 
2 (1981 and 1989 Cum. Supp.); Brooks, The Pricing of Milk Under Federal Marketing Orders, 26 
Geo. Wash. L. Rev. 181 (1958). 
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On November 12, 1993, Chief Administrative Law Judge Victor W. Palmer 
(Chief ALJ) filed an Initial Decision and Order in which he upheld the 
Secretary’s rulemaking actions and dismissed the Petitions. On December 15, 
1993, Petitioner appealed to the Judicial Officer, to whom final administrative 
authority to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
has been delegated (7 C.F.R. § 2.35).” 

Based upon a careful consideration of the record, the Chief ALJ’s Initial 
Decision and Order is adopted as the Final Decision and Order in this 
proceeding, with additions or changes shown in brackets, omissions shown by 
dots, and trivial changes not specified. Additional conclusions by the Judicial 
Officer follow the Chief ALJ’s conclusions. 

Milk Marketing Orders issued under the Act provide for the classification 
of milk “in accordance with the form in which or the purpose for which it is 
used," and the payment to all producers delivering milk to all handlers under 
a particular Order of uniform minimum prices for all milk so delivered 
(7 U.S.C. § 608c(5)(A)). Before setting forth the Chief ALJ’s Initial Decision, 
the following brief background information is taken from Schepps Dairy, Inc. 
v. Bergland, 628 F.2d 11, 13-16 (D.C. Cir. 1979) (footnotes omitted): 


I. HISTORICAL AND ADMINISTRATIVE BACKGROUND 


A. Federal Milk-Marketing Orders 


For nearly a half-century, the Secretary of Agriculture has pursued 
a broad and vital role in the establishment of the prices that many 
handlers pay many producers of milk. The methodology of federal milk 
price-fixing has roots extending even deeper in our national economic 
history. As may readily be expected, a brief sketch of the genesis and 
evolution of federal milk-marketing orders will serve this appeal by 
placing the legal issues in proper social as well as regulatory 
perspective.7/ 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


ier 


15, 
ive 
57 


tial 
his 


cial 


ion 
t is 
der 
red 
ion, 
Inc. 


= = ise OF = 


953), 
r was 
rams 
from 
5 and 


HERSHEY CHOCOLATE U.S.A. 
53 Agric. Dec. 17 


As everybody knows, raw milk is a highly perishable commodity. 
Without refrigeration, it is storable for only very brief periods and 
transportable for only very short distances. In the early 1900's, dairy 
farmers--"producers”/--usually were thus compelled to deal with the one 
or the very few local milk processors available, who accordingly 
exercised some degree of monopsony power.’ Moreover, the milk 
industry was characterized by seasonal overproduction; as the Supreme 
Court has explained, 


{iJn order to meet fluid demand which is relatively constant, 
sufficiently large herds must be maintained to supply winter 
needs. The result is oversupply in the more fruitful months. The 
historical tendency prior to regulation was for milk distributors, 
‘handlers,’ to take advantage of this surplus to obtain bargains 
during glut periods” 


To correct this discrepancy in bargaining power, Congress enacted 
legislation enabling dairy farmers tu form cooperatives to pool their 
milk and eliminate overproduction./ These cooperatives established 
classified pricing schemes based on the use to be made of the milk. 
They priced milk destined for fluid consumption--class I milk--higher 
than milk slated for manufacture into dairy products such as cheese-- 
class II milk. Though a small part of the price differential might 
represent cost differences, the bulk was attributable simply to a desire 
to exploit the relatively inelastic demand for fluid milk without unduly 
inhibiting the demand for manufactured milk products.“ To spread the 
benefits of this pricing strategy among their members, cooperatives 
would multiply class I prices by the amount of fluid milk sold, and class 
II prices by the amount of manufactured milk sold, and divide the sum 
of these products by the total quantity of milk sold to arrive at the 
"blend price" its members would receive for delivered milk.’ 


The profitability of this system encouraged dairy farmers to increase 
their output. It also invited farmers selling a higher percentage of their 
milk for fluid purposes than the cooperative generally to abandon the 
pooling arrangement and deal individually, and in this manner to realize 
more than the blend price. This in turn germinated disputes among 
cooperatives and handlers who dealt with free-lance farmers, and as a 
consequence, milk markets became highly unstable during the late 
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1920’s.“”""" During thc Great Depression, demand for fluid milk fell, sel 
prices declined drastically and the entire cooperative system collapsed, pe 
to the farmers’ severe detriment.’ 


Congress reacted by passing the Agricultural Adjustment Act of th 
1933, which established a licensing system designed to "reestablish of 
prices to farmers at a level that will give agricultural commodities a co 
purchasing power . . . equivalent to the purchasing power of agricultural or 
commodities in the base period," which extended from August, 1909, to or 
July, 1914.4’ To supplement the provisions of that legislation, and to ad 
confine the Secretary of Agriculture’s authority within the constitutional de 
limits that very recently had been driven home by the Supreme Court,” ac 
Congress amended the Agricultural Adjustment Act in 1935. The cc 
1935 amendments to Section 8(3) of the 1933 Act were basically carried ta 
over into Section 8c of the new Agricultural Marketing Agreement Act Ww 
of 1937,” which largely controls the instant dispute. tc 

The present statutory provisions can be seen as a shoring, with the Ir 
power of the Federal Government, of the classified pricing scheme class 
initiated by the cooperatives. Not all of the milk industry is federally Orde 
regulated, however.’ Only if producers and handlers so agree, or if utiliz 
two-thirds of the producers or the producers of two-thirds of the output orde 
in the area wish, are federal price controls imposed.’ In each plan 
regulated milk-marketing area, class I and II minimum prices are proc 
established. No maximum prices are set; producers are free to bargain as C 
with handlers for better deals.2/ thre: 

a tw 

Producers are largely indifferent to whether their milk is used for cour 
class I or II purposes, for they receive a blend price. On the other proc 
hand, processors must pay at least the minimum class I and II prices. (incl 
The variance among handlers in the percentages of milk assigned to Sect 
fluid and manufacturing purposes means that a handler may pay more the 
or less than the producer from whom he is purchasing receives. Any fluic 
handler who uses more than the average percentage of class I milk foo 


must pay the difference over the blend price into a “producers- 


milk 
“In Kessel, Economic Effects of Federal Regulation of Milk Markets, 10 J. Law & Econ. 51, 8712 
52 (1967), reference is made to "milk strikes and the associated violence. . . .” only 
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settlement fund," from which a handler who uscs less than the average 
percentage of class I milk is compensated.” 


Minimum class I prices, however, are not necessarily uniform across 
the entire area covered by a milk-markcting order. The requirement 
of uniform prices is statutorily subject to adjustments "which 
compensate or reward the producer for providing an economic service 
or benefit to the handler."“/ Milk-producing regions covered by an 
order are often distant from consuming centers, and chief among the 
adjustments enumerated in the Act is one for “the locations at which 
delivery of ... milk . . . is made to... handlers."=/ The location 
adjustment honors the fact that a handler who receives milk near 
consuming centers has a more valuable commodity than a handler who 
takes in milk in an area further out where it is produced cheaply, but 
who must undertake the burden of transporting the processed product 
to consumer markets.~’ 


In 1974, the Secretary issued a Final Decision applying a uniform milk 
classification plan to most of the Federal Milk Marketing Orders, viz., to 32 
Orders.’ This uniform classification plan provided for "three classes of 
utilization rather than the two classes [previously] provided in most of these 
orders" (39 Fed. Reg. 8712, 8713 (1974)). Under the 1974 uniform three-class 
plan, bulk fluid milk and cream products disposed of to commercial food 
processors for use in food products (including milk chocolate) was classified 
as Class II (39 Fed. Reg. 8712 (1974)). In 1991, the Secretary amended the 
three Northeast Orders, including Order No. 2 at issue here, to change from 
a two-class plan to a three-class plan. In doing so, he followed the same 
course that he followed in 1974, i.e., he classified bulk fluid milk and cream 
products disposed of to commercial food processors for food products 
(including milk chocolate) as Class II (DR III, Tab 13). Finally, in 1993, the 
Secretary issued a National Decision, applicable to all Milk Orders, in which 
the Secretary again followed the same course as in 1974 and 1991, i.e., bulk 
fluid milk and cream products disposed of to commercial food processors for 
food products (including milk chocolate) was classified as Class II (DR I, Tab 


“““The Final Decision in 1974 was published in three parts, applicable to three groups of 
milk orders. The language relating to classification was identical in all three parts. 39 Fed. Reg. 
8712 (1974); 39 Fed. Reg. 8452 (1974); 39 Fed. Reg. 9012 (1974). Hereafter, for convenience, 
only the language beginning at 39 Fed. Reg. 8712 (1974) will be cited. 
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17). Petitioner challenges the Class II classification of milk chocolate in the 
1991 Northeast Order and the 1993 National Decision. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


These proceedings were instituted by a Petition filed by Hershey Chocolate 
U.S.A. (Hershey) on April 1, 1991, and a second Petition filed by Hershey on 
May 4, 1993. The Petitions were initiated pursuant to 7 U.S.C. § 608c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937 (Act). Petitioner 
asserts that it operates as a handler subject to the provisions of Federal Milk 
Marketing Order 2 and challenges the lawfulness of Order 2 insofar as it 
classifies fluid milk used to make milk chocolate as Class II milk rather than 
Class II milk. Hershey’s April 1, 1991, Petition was filed in response to the 
Secretary's amendment to Federal Milk Marketing Orders 1, 2 and 4 
(Northeast Decision), which established a three-level system of milk utilization 
classification in place of the two-class system previously in effect in the three 
Northeast Orders. Pursuant to the Northeast Decision, fluid milk used to 
make milk chocolate was classified as Class Il. At Hershey’s request, its April 
1991 Petition was stayed pending the outcome of the Secretary's N&ional 
Rulemaking Decision (National Decision), which applied to all Federal Milk 
Orders and continued to classify fluid milk used to make milk chocolate as 
Class II milk. Petitioner’s May 4, 1993, Petition was filed in opposition to the 
National Decision. Both Petitions seek modification of Milk Marketing Order 
2 so as to classify fluid milk used to make milk chocolate as Class III rather 
than Class II milk. The May 4, 1993, Petition also seeks refund with interest 
of all payments made by Hershey under the Order based on a Class II rather 
than a Class III price. 

On May 7, 1993, I conducted a telephone conference during which I 
granted Petitioner’s motion to consolidate the two Petitions, both of which 
concern the appropriate classification of fluid milk for the manufacture of 
chocolate. Participating in the conference were Steven J. Rosenbaum, and 
Andrew Shoenholtz, of the Law Firm of Covington and Burling, Washington, 
D.C., representing Petitioner, and Gregory Cooper, Office of the General 
Counsel, United States Department of Agriculture (USDA), representing 
Respondent, the Administrator of the Agricultural Marketing Service. Both 
parties agreed that it would not be necessary or efficient to hold oral hearings, 
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but that a decision on the Petitions should be based upon stipulated hearing 
records and legal briefs. Subsequently, the parties jointly filed the stipulated 
hearing records, and bricfing was completed on September 10, 1993. For the 
reasons explained infra, the relief requested is denied and the Petitions are 
dismissed. Citations to the Designated Record are indicated by "DR." 


Findings of Fact 


1. Pursuant to a notice of hearing published on June 10, 1988, 53 Fed. 
Reg. 21,825, a formal rulemaking hearing was held in 1988 and 1989 
concerning Federal Milk Marketing Order No. 1, Milk in the New England 
Marketing Area, 7 C.F.R. § 1001, Order No. 2, Milk in the New York-New 
Jersey Marketing Area, 7 C.F.R. § 1002, and Order No. 4, Milk in the Middle 
Atlantic Marketing Area, 7 C.F.R. § 1004. Testimony was received at public 
hearings in four cities, extending over 23 days. In addition, interested 
members of the industry filed post-hearing briefs and exceptions to the 
Recommended Decision, which was published on May 25, 1990, 55 Fed. Reg. 
21,556 (DR III, Tab 12). 

2. The Secretary’s Final Decision was published on December 11, 1990, 
55 Fed. Reg. 50,934 (DR III, Tab 13). The Final Rule, which was published 
on February 11, 1991, became effective April 1, 1991, 56 Fed Reg. 5308 (DR 
Ill, Tab 14). 

3. The Final Decision (Northeast Decision) adopted a three-class system 
of milk utilization classification under Federal Milk Marketing Orders 1, 2 and 
4. Prior to the Northeast Decision, the three Northeast Orders each classified 
milk under a two-class system in which milk for fluid use [(mainly bottling)] 
was Class I and milk for any other use was classified as Class IT. 55 Fed. Reg. 
[50,934,] 50,935 (1990) (DR III, Tab 13). Both the fluid milk and the whole 
milk powder Hershey uses for chocolate manufacture were classified at . . . 
[Class IT] under the two-class scheme. 

4. In 1974, a three-class system had been adopted in 32 other Federal Milk 
Marketing Orders. 39 Fed. Reg. 8712 (1974) (DR I, Tab 14). The findings 
and conclusions on which the Secretary based the 1974 Rulemaking Decision 
were noticed and incorporated in the Northeast Decision. 55 Fed. Reg. 
[50,934,] 50,939-40 (1990) (DR III, Tab 13). The 1974 Decision indicated that 


'The Designated Record for the National Decision is found in Volumes I and II. The 
Designated Record for the Northeast Decision is found in Volumes III and IV. 
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a prime charactcristic of Class III uses was the direct correlation between the 
quantity of product made and thc amount of reserve milk in a market. 39 
Fed. Reg. [8712,] 8720 (1974) (DR I, Tab 14). In the uniform three-class 
orders, fluid milk sold to commercial food processing establishments to be 
used as an ingredient in food products was assigned to Class II, because it was 
determined that the market supported a higher price for milk in such uses 
than for the Class IIT surplus uses. 39 Fed. Reg. [8712,] 8720[, 8721] (1974) 
(DR I, Tab 14). [Fluid milk used to make whole milk powder was classified 
as Class III under the 1974 Decision. 39 Fed. Reg. 8712, 8716 (1974); 55 Fed. 
Reg. 50,934, 50,941 (1990) (DR III, Tab 13). Thus, under the 1974 Decision, 
fluid milk used to make milk chocolate was in Class II, while fluid milk used 
to make whole milk powder, which was then used to make milk chocolate, was 
in Class IIT.} 

5. The Northeast Decision adopted the three-class system, then in effect 
in most other Federal Milk Orders [(36 of 43)], to establish “uniformity of 
classification and pricing provisions between milk orders," in order “to assure 
orderly marketing conditions through equity in intermarket competition 
between handlers," [so that handlers in different Orders will no longer “be 
given either a competitive advantage or disadvantage by those differing 
provisions” of different Federal Orders,] and also to “better reflect the 
differing values for dairy products in terms of time and form utility.) 55 
Fed. Reg. [50,934,] 50,935, 50,939 (1990) (DR III, Tab 13). [The four Orders, 
other than the three Northeast Orders, with two-class pricing did not produce 
the type of products that would be encompassed by a third class. 55 Fed. 
Reg. 50,934, 50,936 (1990) (DR III, Tab 13; DR IV, Tab 16, p. 313).] The 
rulemaking record demonstrated that although the Northeast marketing areas 
had been relatively isolated from other marketing areas when the two-class 
orders were adopted, the “local” character of these areas had disappeared. 
The record contained numerous examples of handlers procuring milk supplies 
from other marketing areas and distributing their products throughout the 
Northeast and the entire country. See 55 Fed. Reg. [50,934,] 50,936-39 (1990) 
(DR III, Tab 13; DR IV, Tab 16, pp. 314-15). The Secretary found that 
increased movement of milk products between the Northeast Orders and 


[ “As one proponent testified, all milk products do not have the same time and form utility 
and, therefore, the milk used to produce all products should not have the same value (as 
happens under a two-class system). 55 Fed. Reg. 50,934, 50,936 (1990) (DR III, Tab 13; DR IV, 
Tab 15, p. 275). A three-class system helps producer milk be priced at the highest practical level 
consistent with the orderly disposal of milk (DR IV, Tab 16, p. 315).] 
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other Order areas had been facilitated by the development of inspection 
reciprocity between health jurisdictions, improved transportation [(highways 
and equipment)], improved methods of processing and packaging, [conversion 
from can hauling to farm bulk tanks, development of regional cooperatives,] 
and the concentration of processing and packaging operations in large 
facilities. 55 Fed. Reg. [50,934,] 50,939 (1990) (DR III, Tab 13). 

6. Hershey and one other company, Nestle Foods, are the only major 
manufacturers that use fluid milk, in addition to whole milk powder, to make 
milk chocolate. (DR III, Tab 2, pp. 21-22). 

[6a. Hershey operates a pool plant undcr Federal Order No. 2 in Hershey, 
Pennsylvania, where milk chocolate is manufactured. Dietrich’s Dairy 
operates a non-pool plant and a pool plant under Federal Order No. 2 (DR 
IV, Tab 18, pp. 215-16). Dietrich’s manufactures whole milk powder at a 
good profit which is used largely by candy companies in making milk 
chocolate (DR IV, Tab 18, pp. 77, 215). Dietrich’s makes a considerable 
amount of whole milk powder on a custom basis for Hershey, which owns the 
fluid milk delivered to Dietrich’s, and which takes back the whole milk powder 
custom made by Dietrich’s (DR III, Tab 2, p. 130; DR IV, Tab 18, pp. 
13-15).] 

[6b. Statistics received in evidence from Hershey indicated that between 
October 1986 and September 1987, 548,750,000 pounds of milk were disposed 
of in Order No. 2 for the production of candy (DR IV, Tab 2, p. 21). 
However, there is no indication how much of this was for milk chocolate (DR 
III, Tab 2, p. 58). It was also explained that a very large segment of milk 
listed by the Market Administrator as being used for candy is actually whole 
milk powder which is used to make candy (DR III, Tab 2, p. 132; DR IV, Tab 
18, pp. 14-15, 59-60).] 

[6c. At the Northeast hearing, two general approaches for a three-class 
pricing system were suggested by major cooperatives in the Northeast 
marketing areas. One cooperative recommended that the Northeast Orders 
adopt the classification system in effect in virtually all of the other Federal 
Marketing Orders. 55 Fed. Reg. 50,934, 50,936 (1990) (DR III, Tab 13). The 
other cooperative recommended that Class III be confined to butter, nonfat 
dry milk and natural cheddar cheese, which are the products eligible for open- 
ended government purchases under the price support program. Under that 
approach, milk used for all milk products other than the three price-supported 
products would be Class II. 55 Fed. Reg. 50,934, 50,936 (1990) (DR III, Tab 
13).] 
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[6d. A number of other entitics offered proposals or modifications 
addressed to the classification of milk used for specific products or types of 
products. The Petitioner, Hershey Chocolate U.S.A., basically proposed that 
both fluid milk used to make milk chocolate, and fluid milk used to make 
whole milk powder, be placed in the new Class III. This position was 
concurred in by Nestle Foods Company and Dietrich’s Dairy. However, all 
three entities preferred the existing two-price system. 55 Fed. Reg. 50,934, 
50,937, 50,938 (1990) (DR III, Tab 13; DR IV, Tab 18, p. 13).] 

[6e. Under the Secretary's Northeast Decision, fluid milk used to make 
milk chocolate was classified in Class II, while fluid milk used to make whole 
milk powder was classified in the new Class III (DR III, Tab 13).] 

7. During the Northeast Decision, the Secretary considered Hershey's 
exception in which Petitioner argued that milk used to make chocolate should 
be classified as Class III, rather than Class II, because milk chocolate has 
many characteristics traditionally associated with products that are classified 
as Class IIT uses of milk. 55 Fed. Reg. [50,934,] 50,937 (1990) (DR III, Tab 
13). However, it was determined that the need for uniformity among milk 
orders outweighed consideration of such factors. 55 Fed. Reg. [50,934,] 
50,94[2] (1990) (DR III, Tab 13). [The Secretary determined that if “changes 
to the uniform classification provisions were to be made they should be made 
uniformly in all orders, not just on a regional basis." 55 Fed. Reg. 50,934, 
50,941 (1990) (DR III, Tab 13). This determination was supported by record 
evidence that uniformity with the 36 other Marketing Orders was the prime 
consideration (DR IV, Tab 16, p. 321, Tab 17, p. 476, Tab 22, p. 5, Tab 23, 
p. 5).] Hershey also argued that it would be at a competitive disadvantage 
with those chocolate manufacturers who use only whole milk powder, if fluid 
milk for chocolate were classified as Class II, but the Secretary found no basis 
to make an exception to the uniform classification of milk used as an 
ingredient in commercial food products, for milk used in chocolate 
manufacture. 55 Fed. Reg. [50,934,] 50,941-42 (1990) (DR III, Tab 13). [The 
Secretary determined that placing such fluid milk at the Class III level would 
give it a price advantage even over nonfat dry milk powder and butter (which 
may be used in candy making), since both of those products require 
manufacturing costs in addition to the Class III price. This would not be 
reflective of the value of fluid milk used to make milk chocolate. In addition, 
it would create inter-order disparity with the other 36 Marketing Orders, some 
of which contain milk chocolate manufacturing facilities. 55 Fed. Reg. 50,934, 
50,939-42 (DR Ill, Tab 13).] 





HERSHEY CHOCOLATE U.S.A. 27 
53 Agric. Dec. 17 


8. The Northeast hearing record indicates that the price difference 
between Class II and Class III in a typical year is about 10 cents per 
hundredweight. 55 Fed. Reg. [50,934,] 50,940 (1990) (DR III, Tab 13, Tab 6, 
Tab 2, p. 59; DR IV, Tab 15, p. 275). The difference between Class II and 
Class III classification for milk used to make milk chocolate amounts to a 
difference of less than 1% of raw product cost (DR III, Tab 2, p. 127). 

[8a. On April 1, 1991, Hershey filed a Petition under 7 U.S.C. 
§ 608c(15)(A) which challenged only that part of the Northeast Decision that 
fluid milk used to make milk chocolate would be classified in Class II. 
Hershey sought only prospective relief. Concurrently, Hershey sought a stay 
of the proceeding until a Final Order and Decision was issued in the 
nationwide rulemaking, which was being conducted by the Secretary even 
before the Final Northeast Decision was issued. The stay was granted and 
continued on the basis of joint requests by Petitioner and Respondent.] 

9. Pursuant to notice of hearing published on July 17, 1990, 55 Fed. Reg. 
29,034, the Secretary instituted a formal rulemaking proceeding respecting the 
Federal Milk Marketing Order System (National Decision), [which included 
all Federal Marketing Orders,] from September through November 1990. 
Testimony was received at public hearings held in six cities, and extending 
over 43 days. In addition, interested parties filed post-hearing briefs and 
comments responding to the Secretarys Recommended Decision, which was 
published on November 22, 1991. 56 Fed. Reg. 58,972 (DR I, Tab 16). A 
Final Decision was published on March 5, 1993. 58 Fed. Reg. 12,634 (DR I, 
Tab 17). The Final Rule published on May 11, 1993, became effective July 
1, 1993. 58 Fed. Reg. 27,774 (DR I, Tab 18). 

[9a. The proceeding addressed Class I and Class II milk prices, including 
the establishment of Class I differentials, the treatment of reconstituted and 
concentrated milk under the Marketing Orders, and the classification of milk 
used in various products, including fluid milk used to make milk chocolate 
(DR I, Tab 17).] 

10. The National Decision adopted the uniform three-class system of milk 
utilization classification for the four remaining non-uniform{, i.e., two-class,] 
Milk Marketing Orders[, and expressed the need for uniform product 
classification in all Orders. 58 Fed. Reg. 12,634, 12,655-56, 12,666 (1993) (DR 
I, Tab 17)]. The rulemaking record contained considerable support for 
uniformity of classifications among orders to counteract competitive inequities. 
58 Fed. Reg. [12,634,] 12,655 (1993) (DR I, Tab 17; DR II, Tab 19, p. 61, Tab 
22, p. 118, Tab 35, p. 108, Tab 36, p. 139, Tab 41, p. 4). No support was 














28 AGRICULTURAL MARKETING AGREEMENT ACT 





found for variance of classifications between orders. 58 Fed. Reg. [12,634,] 
12,655 (1993) (DR I, Tab 17). 

[10a. The National Decision relied on the statutory mandate to 
determine the classification of specific products "in accordance with the form 
in which or the purpose for which it is used," and to fix minimum prices for 
each Class (7 U.S.C. § 608c(5)(A)). 58 Fed. Reg. 12,634, 12,655-56, 12,665 
(1993) (DR I, Tab 17).] 

11. The National Decision explained that the primary difference between 
products which constitute Class II uses of milk and the truly surplus Class III 
uses of milk is consumer demand. 58 Fed. Reg. [12,634,] 12,656 (1993) (DR 
I, Tab 17). The basic surplus products are cheddar cheese, butter, and nonfat 
dry milk. These are the products purchased by the United States Government 
through market price support programs. 58 Fed. Reg. [12,634,] 12,665 (1993) 
(DR I, Tab 17). [The National Decision found that cheddar cheese, butter, 
and nonfat dry milk powder should have the lowest class value because they 
are made to clear the market when there is no present or projected consumer 
demand and are purchased by the government at support levels for long-term 
storage and, so, balance the market. They are traditionally made in country 
plants to lessen transportation of bulk milk. 58 Fed. Reg. 12,634, 12,655-56, 
12,665 (1993) (DR I, Tab 17). The National Decision found that milk used 
for commercial food processing (including candy making) is totally dependent 
on present and projected consumer demand for the end product and is only 
manufactured to meet that anticipated demand, unlike the market clearing 
products in Class III. The National Decision found that milk chocolate 
manufacture “is not primarily a dairy plant operation, but is a use of milk as 
an ingredient in another food product, like soup or bakery operations." 58 
Fed. Reg. 12,634, 12,663 (1993) (DR I, Tab 17).] With respect to the Class 
II classification of milk used as an ingredient in commercial food products, the 
Secretary concluded that "commercial food processing establishments do not 
buy milk or intermediate dairy products [to use as ingredients in other food 
products] if there is no commercial market for the finished products.” 5[8] 
Fed. Reg. [12,634, 12,656] (199[3]) (DR I, Tab 1[7]). [See also 58 Fed. Reg. 
12,634, 12,660, 12,661-62 (1993) (DR I, Tab 17)]. The Decision found that 
classifying such uses as surplus would result in undervaluing the milk produced 
by dairy farmers who "should share in the value of their product when its 
value as an ingredient in other food products is recognized by the 
marketplace.” 5[8] Fed. Reg. [12,634, 12,659-61] (199[3]) (DR I, Tab 1[7]). 

12. The National Decision explained that products produced by 
commercial food processors which in some ways resemble traditional Class ITI 
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products cannot be classified as Class III unless they are surplus uses of milk 
or compete directly with the traditional surplus products. 58 Fed. Reg. 
[12,634,] 12,665 (1993) (DR I, Tab 17). 

13. Although Hershey argued during the National rulemaking hearing 
that fluid milk used to manufacture chocolate should be reclassified to Class 
III, based on the same reasons Petitioner advanced in the Northeast hearing, 
58 Fed. Reg. [12,634,] 12,663 (1993) (DR III, Tab 17), the National Decision 
continued the Class II classification throughout the Federal Milk Marketing 
Order System. The Secretary concluded that chocolate crumb, an 
intermediate product made from fresh milk and stored for later processing 
into milk chocolate candy, is not a surplus dairy product, or even a dairy 
product. The National Decision found that chocolate manufacture is a use of 
milk as an ingredient in a commercial food product, that is “produced for a 
consumer market which the marufacturer anticipates will buy all the product 
produced.” 5[8] Fed. Reg. [12,6°-4,] 12,662-63 (1993) (DR I, Tab. 17). The 
Secretary determined that the production of chocolate is driven by consumer 
demand, not by the availability of milk in the Spring months, as Hershey 
implied. 58 Fed. Reg. [12,623, 12,662] (1993) (DR I, Tab 1[7]). 

14. Hershey’s witness acknowledged that Petitioner’s purchases were 
tailored to meet its consumer demands and that chocolate manufacture is a 
higher valued use of milk than the traditional surplus products. (DR III, Tab 
2, pp. 45-46). 

15. The National Decision classified whole milk powder as a Class III 
product. It was concluded that whole milk powder is similar in form and use 
to nonfat dry milk. Both serve the function of storing milk solids for later use, 
although whole milk powder has a shorter shelf life. National prices are 
reported for whole milk powder along with nonfat dry milk, butter and 
cheddar cheese. 58 Fed. Reg. [12,634,] 12665-66 (1993) (DR I, Tab 17). 
Fluid milk used to make whole milk powder has been classified in Class III 
under all orders and continues to be under the National Decision. 58 Fed. 
Reg. [12,634,] 12665-66 (1993) (DR I, Tab 17). 

[16. Hershey’s expert witness admits that Hershey has arranged its fluid 
milk supply to meet its own needs (DR III, Tab 2, p. 45), that milk 
procurement prices are lower in the Spring (DR III, Tab 2, pp. 65-66), and 
that milk used to make milk chocolate is probably a higher valued use (i.e., 
there is a greater margin of profit) than milk used to make butter or nonfat 
dry milk powder (DR III, Tab 2, p. 46). See also DR IV, Tab 25, pp. 30-32. 
Hershey’s expert witness also admits that storing milk chocolate (or chocolate 
crumb) is quite costly (DR I, Tab 2, p. 132). In addition, he confirmed that 
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the milk ingredient of milk chocolate is about a tenth of the wholesale cost of 
a chocolate bar (DR I, Tab 2, p. 240).] 

[17. A graph entered by Hershey in the rulemaking records demonstrates 
that monthly marketwide fluid milk supplies move in a smooth undulating 
curve, while Hershey's monthly purchases of fluid milk for milk chocolate are 
a series of sharp zigzags, with by far the greatest purchases in May and June 
(DR Ill, Tab 3, p. 12, Chart 1). Shipments to market of milk chocolate 
sharply peak for the year in September (DR III, Tab 3, p. 16, Chart 4).] 

[18. The direct testimony of Hershey’s expert witness was that the choice 
between making milk chocolate from fluid milk or whole milk powder was 
"largely one of economics and the manufacturer’s preference" (DR III, Tab 2, 
p. 21; DR I, Tab 2, p. 116), and he introduced samples of chocolate crumb 
made from each (DR I, Tab 2, pp. 120-21), which he described as “basically 
indistinguishable" (DR I, Tab 2, p. 143), the “same” (DR I, Tab 2, p. 226), and 
“identical in composition" (DR I, Tab 2, pp. 254-55). Upon examination of 
the samples, he said, “Golly,” and admitted that the color of one was darker 
than the other (DR I, Tab 2, pp. 226, 256), and that he did not know whether 
the taste or odor of the samples were the same (DR I, Tab 2, p. 255). 
Furthermore, the witness admitted that a "connoisseur of chocolate” could 
maybe tell the difference in taste between milk chocolate made from fluid 
milk and milk chocolate made from whole milk powder (DR I, Tab 2, p. 
255).] 

{19. Other evidence introduced by Hershey indicated that the higher cost 
of manufacturing milk chocolate from fluid milk rather than from whole milk 
powder is largely a result of Hershey's method of adding sugar before the 
moisture is removed whereas, when whole milk powder is used, the moisture 
has been removed before the sugar is added (DR I, Tab 2, pp. 121-22).] 

[20. Prior to the National Decision, except for Order No. 40, the Southern 
Michigan Order (DR III, Tab 2, p. 27), which was not one of the Orders 
involved in the 1974 Decision (39 Fed. Reg. 8452, 8712, 9012 (1974)), fluid 
milk used for commercial food processing (including candy making) was 
included in Class II in all other marketing orders with three classes (DRI, | 
Tab 17; 39 Fed. Reg. 8452, 8712, 9012 (1974)).] B ¢ 

[21. Sales of milk chocolate are highest as Christmas approaches, andthe — | 
largest volume of manufactured milk chocolate products move to wholesale [| 1 
and retail markets in September and October (DR III, Tab 2, p. 54).] 

[22. Fluid milk used to make whole milk powder has been in Class III in 
all orders with three classes, and remains so under the National Decision. 58 
Fed. Reg. 12,634, 12,665-66 (1993) (DR I, Tab 17).] 
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[23. Undisputed testimony was received from one of the Nation’s major 
manufacturers of sweetened condensed milk regarding the candy industry (DR 
II, Tab 26). Sweetened condensed milk is used in making candy (including 
chocolate crumb), cake fillings and ice cream toppings, and is sold on a 
national market (DR II, Tab 26, p. 103). Fluid milk used to make sweetened 
condensed milk has long been classified as Class II (39 Fed. Reg. 8452, 8712, 
9012 (1974)), and, in fact, the manufacturer already was paying $1.25 to $1.75 
per hundredweight over the Class II price for his milk supply without being 
driven out of business (DR II, Tab 26, p. 136; see also DR Il, Tab 31). 
Hershey purchased sweetened condensed milk from this manufacturer to 
make into chocolate crumb to subsequently make into milk chocolate (DR II, 
Tab 26, pp. 141-42). The candy industry typically makes its largest milk 
purchases in the March to May period for its Summer, Halloween, and 
Christmas production (DR II, Tab 26, p. 126). It is accepted in the candy 
industry that milk chocolate produced from fluid products are better quality 
wise (DR II, Tab 26, pp. 108-10, 124-25; DR II, Tab 27, pp. 13-14).] 

[24. Milk powder manufacturers incur costs of at least $1.27 per 
hundredweight over the Class III price to make powder from fluid milk (DR 
II, Tab 27, pp. 11-12).] 

[25. There are major milk chocolate manufacturing plants in Chicago (DR 
I, Tab 2, p. 173), Fulton, New York (Nestle) (DR I, Tab 2, p. 174), near 
Syracuse (DR III, Tab 4, p. 301), and Hershey, Pennsylvania, among other 
locations. ] 

[26. Hershey’s expert witness at the National Hearing claimed the Federal 
Marketing Order No. 2 statistics for milk used for "candy" only included fluid 
milk used to make candy, and not whole milk powder (DR I, Tab 2, pp. 
148-49, 176-77), and disavowed his contradictory testimony at the Northeast 
Hearing (DR I, Tab 2, pp. 177-79). However, the Order No. 2 Market 
Administrator’s office then testified that their subject statistic also included 
whole milk powder, and not just fluid milk, used to make candy (Order 
Enlarging Record filed May 18, 1994).] 

[27. Milk chocolate can be made from fluid milk, from sweetened 
condensed milk, from whole milk powder, or from butter and nonfat dry milk 
powder (DR III, Tab 2, pp. 21-22; DR III, Tab 4, p. 292; DR II, Tab 26, pp. 
103, 141-42; 55 Fed. Reg. 50,934, 50,941 (1990) (DR III, Tab 13)).] 
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Conclusion 


The Secretary's decisions classifying milk used to manufacture milk 
chocolate as Class II are not the subject of Constitutional challenge, are 
statutorily authorized, are fully supported by substantial evidence of record, 
were adopted by lawful procedures, and are not arbitrary, capricious, an abuse 
of discretion or otherwise not in accordance with law. 


Burden of Proof and Scope of Review 


It is well settled that the burden of proof in a 15A proceeding rests with 
the Petitioner, who has the burden of proving that the challenged marketing 
order provisions or obligations are not in accordance with law. See, e.g., In 
re Borden, Inc., 46 Agric. Dec. 1315 (1987), aff'd, No. H-88-1863 (S.D. Tex. 
Feb. 13, 1990). 

The scope of review is set forth in section 10(e) of the Administrative 
Procedure Act, 5 U.S.C. § 706(2), which provides that a reviewing body shall 
set aside agency action that it finds to be— 


(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; 


(B) contrary to constitutional right, power, privilege, or immunity; 


(C) in excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; 


(D) without observance of procedure required by law; 


(E) unsupported by substantial evidence in a case subject to sections 


556 and 557 of this title or otherwise reviewed on the record of an agency | 


hearing provided by statute. 


It is undisputed in this proceeding that the Secretary has statutory authority 


under 7 U.S.C. § 608c(5)(A) to classify milk according to its utilization or that | 


} 


the proper rulemaking procedures were followed. The Secretary's decisions | 


have not been challenged as contrary to the Constitution. Therefore, unless | 


his classifications are shown to be arbitrary, capricious, an abuse of discretion, 


or otherwise not in accordance with law, they must be upheld if they are 
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supported by the substantial record cvidence of the rulemaking hearings. 
"Substantial evidence" means “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion." Consolidated Edison Co. 
v. NLRB, 305 US. 197, 229 (1938). The "possibility of drawing two 
inconsistent conclusions from the evidence does not prevent an administrative 
agency’s finding from being supported by substantial evidence," Consolo v. 
Federal Maritime Comm’n, 3[83] U.S. 607, 620, (196[6]), but the "substantiality 
of evidence must take into account whatever in the record fairly detracts from 
its weight." Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951). 

Petitioner has the burden of proving that the rulemaking record does not 
provide the requisite level of support for the Secretary’s findings and 
conclusions. Sunny Hill Farms Dairy Co., 26 Agric. Dec. 201, 217 (1967), aff'd, 
446 F.2d 1124 (8th Cir. 1971), cert. denied, 405 U.S. 917 (1972). In the 
absence of clear evidence to the contrary, administrative regulations are 
presumed to be based on facts justifying the Secretary's exercise of statutory 
authority. Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316 (3d Cir. 1968), cert. 
denied, 394 U.S. 929 (1969). 

However, under the provisions of 5 U.S.C. § 706(2), a rule that is based on 
substantial evidence may in another regard be “arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law’--for example, because 
it is an abrupt and unexplained departure from agency precedent.” Ass’n of 
Data Processing Serv. Orgs., Inc. v. Bd. of Governors of Federal Reserve Sys., 
745 F.2d 677, 683 (D.C. Cir. 1984). See Motor Vehicle Mfrs. Ass’n v. State 
Farm Mutual Auto. Ins. Co., 463 U.S. 29, 41-44 (1983). However, "[w]ithout 
a showing that the action of the Secretary was arbitrary, his action is 
presumed valid." In re Michaels Dairy, Inc., 33 Agric. Dec. 1663, 1701-1702 
(1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), aff'd mem., 546 F.2d 1043 
(D.C. Cir. 1976) (citations omitted). 

This proceeding does not afford Petitioner a forum to debate questions of 
policy, desirability or effectiveness of Order provisions. In re Sunny Hill 
Farms Dairy Co., [supra,| 26 Agric. Dec. at 217. "[T]he responsibility for 
selecting the best means of achieving the statutory policy and the relationship 
between the remedy selected and such policy are peculiarly matters of 
administrative competence.” In re Defiance Milk Products Co., 44 Agric. Dec. 
11, 53 (1985), aff'd, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 
1065 (6th Cir. 1988) (citations omitted). Accordingly, the only issues to be 
addressed in this proceeding are whether the Secretary’s classification of fluid 
milk used for chocolate manufacture as Class II is based on substantial record 
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evidence, and is not arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law. 


Discussion 


The Act, 7 U.S.C. § 608c(5)(A), provides that milk be classified according 
to the form in which, or the purpose for which, it is used. The classification 
of milk determines what uses of milk will be subject to the price level assigned 
to each Class. The highest price level, Class I, is primarily reserved for fluid 
milk used as beverages. 55 Fed. Reg. [50,934,] 50,940 (1990) (DR III, Tab 
13). The lowest price level, Class III, applics to surplus uses of milk, including 
dairy products that are manufactured as a way of storing milk solids for future 
use. 58 Fed. Reg. [12,634,] 12,665 (1993) (DR I, Tab 17). The overall supply 
of milk follows natural bovine cycles. Milk is most abundant in the Spring 
and lowest in the Fall months. Class III products are characterized by long 
shelf life, permitting manufacture when supplies are overabundant, and 
storage for later use. Cheddar cheese, butter, and nonfat dry milk are the 
three primary examples of products which are manufactured from surplus milk 
to perform this balancing function in the milk market. Government market 
support programs purchase these products as necessary to clear the market. 
Also included in Class III are the products which are purchased in the same 
form as cheddar cheese, butter or nonfat dry milk, have the same use as those 
traditional surplus products, and compete with them in the market. 58 Fed. 
Reg. [12,634,] 12,665 (1993) (DR I, Tab 17). 

The intermediate category, Class II, applies to the non-surplus utilizations 
of fluid milk that is not needed for beverages. Products included in the 
intermediate class are those that are neither as perishable as fluid milk, nor 
perform the function of balancing the market. Class II uses, which are more | 
highly valued than surplus uses, include dairy products such as cottage cheese, 
ice cream, and yogurt, which have short shelf lives and are accordingly | 
manufactured only in amounts that are responsive to consumer demand. Also 
included in Class II is fluid milk sold to commercial food processing 
establishments to be used as an ingredient in food products, which also are 
produced in response to consumer demand. 


Northeast Decision 


Prior to April 1, 1991, Federal Milk Marketing Order 2 operated under a 
two-class utilization system. Class I was composed of fluid milk products. All 
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other uses were classified as Class II, which was the [lower] price milk. . . . 
[The Secretary stated in the 1974 Decision changing most of the Milk Orders 
in the country from a two-class system to a three-class system, "[t]he present 
Class II classification would be redesignated as Class III and a new Class II 
classification, which would include various milk products now in Class I and 
Class II, would be established" (39 Fed. Reg. 8712, 8713 (1974)).] Both the 
whole milk powder and the fluid milk that Hershey uses to make milk 
chocolate were priced at the [lower Class IT] level under the two-class system. 

The three-tier system of milk classification adopted by the Northeast 
Decision for Orders 1, 2 and 4 had been implemented in 32 federal milk 
orders in 1974 in order to better reflect the differing values for various uses 
of fluid milk. The 1974 Decision established uniform Class II and Class III 
classifications which were employed in most Federal Milk Marketing Orders 
at the time of the Northeast Decision. In drawing the distinction between 
non-beverage uses of milk, which would continue to be classified at the lowest 
price level, Class III, and the higher valued Class II uses, the 1974 Decision 
considered that a prime characteristic of Class III uses was that the quantity 
of product manufactured was directly related to the amount of reserve milk 
in a market, i.e., the surplus character of the product. 39 Fed. Reg. [8712,] 
8720 (1974) (DR I, Tab 14). [See also 39 Fed. Reg. 8712, 8716-20 (1974), 
where the Secretary used the term “surplus” 28 times with reference to Class 
III.] Fluid milk used as an ingredient in the manufacture of commercial food 
products, such as candy, was assigned to Class II in the uniform orders from 
this earliest decision. When the three-tier scheme was implemented in Order 
2, the fluid milk purchased by Hershey to be used as an ingredient in 
chocolate manufacture was unsurprisingly priced at Class II; whereas whole 
milk powder was priced in the lowest price class, Class III. 

The Northeast Decision’s adoption of the three-class system was based 
primarily on the need for uniformity of classification between milk orders and 
the need to ensure that the value returned by the product to the market be 
reflected in returns to the farmer. 55 Fed. Reg. [50,934,] 50,939-40 (1990) 
(DR Ill, Tab 13). The rulemaking record of the Northeast Decision 
demonstrated that the "local" character of the Northeast marketing order areas 
had changed since the two-class orders had been adopted. The record 
contained numerous examples of handlers in one marketing area procuring 
milk supplies or distributing their finished products in another marketing 
order area and throughout the country. Uniformity of classification between 
marketing orders was deemed necessary to achieve equity among handlers in 
intermarket competition. During the rulemaking proceedings, the Secretary 
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evaluated Hershey’s argument that fluid milk used for chocolate manufacture 
should be classified as Class [III] because chocolate has many of the 
characteristics traditionally associated with Class III products, as well as 
Petitioner’s argument that it would be disadvantaged by Class II classification 
in relation to manufacturers that use only whole milk powder. Nevertheless, 
the Secretary concluded that the record did not support Hershey’s proposed 
exception to the uniform Class II classification of fluid milk used as an 
ingredient in commercial food products. 


National Decision 


The National Decision established a uniform three-class scheme throughout 
the Federal Milk Marketing system, based primarily on the existing three-tier 
system employed in most of the milk orders. The decision to implement 
uniformity of classification among orders is consistent with the recognized 
objective of fashioning the terms of marketing orders to achieve alignment 
between orders, Sunny Hill Farms Dairy Co. v. Hardin, 446 F.2d 1124, 1128 
(8th Cir. 1971), cert. denied, 405 U.S. 917 (1972), and was supported by 
substantial evidence in the National rulemaking record. 58 Fed. Reg. [12,634,] 
12,655 (1993) (DR I, Tab 17). 

During the National rulemaking hearing, Hershey opposed Class II 
classification of milk used for chocolate manufacture, advancing the same 
arguments it raised during the Northeast hearing. 58 Fed. Reg. [12,634,] 
12,663 (1993) (DR I, Tab 17). Once again the Secretary rejected Petitioner’s 
position. The National Decision explained that the primary difference 
between Class II uses of milk and the truly surplus uses is consumer demand, 
which controls the production of non-surplus food products. The Secretary 
found that classifying such non-surplus uses of milk as surplus would result in 
undervaluing the milk produced by dairy farmers, undercutting their rightful 
return. The National Decision further explained that fluid milk used to 
produce commercial food products which in some ways resemble Class III 
products cannot for that reason be classified as Class III, unless the products 
are surplus uses of milk, or compete directly with the traditional surplus 
products. 58 Fed. Reg. [12,634, 12,655-]65 (1993) (DR I, Tab 17). 
Specifically, the Secretary found that chocolate crumb, the intermediate 
product Hershey makes with fluid milk, and stores for later processing into 
candy, is not a surplus dairy product, or a dairy product at all. The National 
Decision further determined that the production of chocolate is driven by 
consumer demand, not by the availability of milk in the Spring months, as 
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Hershey implied. 58 Fed. Reg. [12,634, 12,662] (1993) (DR I, Tab 1[7]). The 
Secretary applied the same standard in the classification of fluid milk used as 
an ingredient in cheese powder, a non-surplus food product which bears some 
of the characteristics of traditional surplus products. Although cheese powder 
is in dry powder form, storable, and competes with regular cheese, it is 
produced for consumer demand, not to utilize surplus supplies of milk. 
Accordingly, the Secretary found that the fluid milk used as an ingredient in 
cheese powder should be priced at the Class II level. 58 Fed. Reg. (12,634, 
12,660-]63 (1993) (DR I, Tab 17). 


The Petitions 


In support of its Petitions, Hershey argues that fluid milk used to make 
milk chocolate should be included in the lowest price class because milk 
chocolate has some of the characteristics associated with many Class III 
products. The basis of Hershey’s argument is their contention that historically 
Class ITI has not been reserved for surplus uses of milk. Hershey asserts that 
the assignment of a milk utilization to Class III has been based on four 
product characteristics, which Petitioner terms criteria, (1) storability, (2) 
balancing role in the milk market, (3) production that is unrelated to 
immediate consumer demand, and (4) location of manufacturing plant remote 
from centers of consumption. Hershey contends that in his classification 
determinations prior to the Northeast Decision, the Secretary gave no 
consideration to whether the amount of a product manufactured was 
controlled by the quantity of surplus milk in the market. Therefore, Petitioner 
asserts that the Secretary has made an unjustified and unexplained change in 
longstanding criteria, which, if true, could be an arbitrary action, and an abuse 
of discretion, warranting reversal. 

Petitioner’s argument has.no merit. Since the 1974 decision, the majority 
of Federal Milk Marketing Orders reserved Class III for surplus milk, 
including dairy products that are manufactured to utilize surplus supplies, and 
products which resemble and compete with surplus uses. Milk used as an 
ingredient in the manufacture of commercial food products, such as candy, has 
consistently been classified as Class II, in the uniform orders. Some of the 
four characteristics to which Petitioner refers were discussed in the 1974 and 
1987 Rulemaking Decisions as descriptive of Class III products which have the 
form and purpose of storing milk solids for future use. These characteristics 
describe differences between dairy products which are Class III utilizations of 
milk reserves, such as cheddar cheese, nonfat dry milk, and butter, and non- 
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surplus Class II dairy products, such as cottage cheese and ice cream. The 
presence of some of these characteristics, however, does not convert a non- 
dairy product, such as chocolate, which is manufactured only in quantities 
determined by consumer demand, into a Class III surplus utilization of milk. 

Furthermore, it was determined during the National Decision that, contrary 
to Hershey’s claim, milk chocolate does not possess most of the characteristics 
of Class III products. To show that its operation performs a balancing 
function, Hershey asserts that a disproportionate percentage of its annual milk 
purchases are made in the Spring when the supply of milk is abundant (DR 
I, Tab 2, pp. 128-32), and the price would be expected to be relatively low. 
Petitioner’s smallest purchases come during the Fall months when the milk 
supply is lowest, and the price would be expected to be relatively high. The 
fluid milk purchased by Hershey in the Spring is used to make chocolate 
crumb that is stored for candy making in the Fall months, when demand for 
chocolate rises. (DR III, Tab 2, pp. 45-46) Although Hershey is able to time 
its purchases to coincide with a period of high milk availability, its patterns of 
operation do not perform the same balancing function as the manufacture of 
Class III products. Although chocolate crumb has the characteristic of 
storability, the Secretary determined in the National Decision that chocolate 
crumb is not a surplus dairy product. The National Decision also found that 
the amount of chocolate manufactured, and the total amount of milk 
Petitioner purchases, is controlled by current and projected consumer demand, 
unlike Class III products, where the quantity of product manufactured is 
directly related to the amount of reserve milk available. The fluid milk 
Hershey purchases to make chocolate cannot be classified as Class III because 
chocolate is not a surplus use of milk. Nor does it compete directly with the 
traditional surplus products. 

The Northeast and National Decisions did not, as Petitioner contends, 
employ new criteria for classification. The classification scheme previously in 
operation in 36 uniform milk orders was extended, first to Orders 1, 2 and 4 
(Northeast Decision), and eventually to the entire Federal Milk Marketing 
System (National Decision). Market alignment is recognized as a proper 
objective under the AMAA’s mandate to facilitate orderly marketing 
conditions. In Jn re Defiance Milk Products Co., it was recognized that a 


temporarily amended order’s departure from the long established policy of | 


uniform classification was cause for serious concern. In re Defiance Milk 
Products Co., |supra,] 44 Agric. Dec. at 41; cf. Sunny Hill Farms Dairy Co. v. 
Hardin, |supra,| 446 F.2d at 1126. The rulemaking records in the Northeast 
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and National Decisions are replete with evidence supporting the need for 
uniformity of classification in order to achieve equity among handlers. 

Hershey next asserts that the fluid milk it uses for chocolate manufacture 
should be priced at the same level, Class III, as whole milk powder, in order 
to prevent Petitioner from being disadvantaged in relation to most of its 
competitors who manufacture chocolate using only whole milk powder. 
Hershey emphasizes that fair competition has been an important consideration 
in classification decisions and was the reason for requiring uniform 
classification of milk utilizations throughout the Federal Order system. This 
principle also supports the decision that fluid milk used to make filled 
products, those products containing more than six percent non-milk fat, should 
be classified at the same level as similar products made with milk fat. 39 Fed. 
Reg. [8712,] 8721 (1974).” 

However, fair competition does not require the reclassification of fluid milk 
used for chocolate manufacture, which would, in fact, contradict the purpose 
of the classification scheme. The classification system was designed to reflect 
the differing values of various milk utilizations. Disparity of price between the 
fluid milk purchased by Hershey to be used as an ingredient in its commercial 
food product, and the fluid milk used to make whole milk powder, which is 
similar in form and use to nonfat dry milk, is wholly consistent with this 
purpose. Petitioner’s witness acknowledged during the Northeast rulemaking 
hearing that chocolate is not a surplus dairy product and is a more highly 
valued use of milk than the surplus products. Petitioner acknowledges that it 
could manufacture its product using only whole milk powder, which Hershey 
contends would be less expensive. The choice of fluid milk or whole milk 
powder to make candy is a matter of manufacturer’s preference as well as 
economic considerations. (DR III, Tab 2, p. 21; DR I, Tab 2, p. 116). There 
is evidence that manufacturing chocolate with fluid milk results in a product 
of superior quality when compared with chocolate made from whole milk 
powder. (DR I, Tab 2, p. 255; DR Il, Tab 26, pp. 108, 110; Tab 27, pp. 13- 
14). Inasmuch as the purpose of the Federal Milk Marketing system is to 
ensure fair returns to farmers, see Block v. Community Nutrition Institute, 467 
U.S. 340, 342 (1984), the Secretary properly concluded that dairy farmers 


*COfficial notice of this section of Federal Register which was not included in the Designated 
Record is taken pursuant to the Rules of Practice Governing Petitions to Modify or To Be 
Exempted From Marketing Orders, 7 C.F.R. § 900.60(d)(7). The parties shall have the 
opportunity to show that such facts have been erroneously noticed at such time as an appeal may 
be taken from this initial decision. 
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should not be required to bear the additional cost associated with Hershey’s 
preferred manufacturing process. 5[8] Fed. Reg. [12,634, 12,663] (199[3]) (DR 
I, Tab 1[7]). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


I. Burden of Proof and Scope of Review. 


The fact that Petitioner has the burden of proof in this proceeding, and 
that this is not a proceeding to “second guess" the Secretary’s policy 
judgments, is set forth in many decisions, e.g., In re Michaels Dairies, Inc., 33 
Agric. Dec. 1633, 1701-02 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), 
printed in 34 Agric. Dec. 1319 (1975), aff'd mem., 546 F.2d 1043 (D.C. Cir. 
1976), which states: 


It is well settled that the burden of proof in an 8c(15)(A) review 
proceeding rests with the petitioner. Petitioner in this proceeding has 
the burden of proving that the challenged Order provisions and 
obligations imposed upon it were “not in accordance with law" (7 U.S.C. 
608c(15)(A)). See Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316-317 
(CA. 3), certiorari denied, 394 U.S. 929; Boonville Farms Cooperative, 
Inc. v. Freeman, 358 F.2d 681, 682 (C.A. 2); United States v. Mills, 315 
F.2d 828, 836,.838 (CA. 4), certiorari denied, 374 U.S. 832, 375 U.S. 
819; Windham Creamery, Inc. v. Freeman, 230 F. Supp. 632, 635-636 
(D.N.J.), affirmed, 350 F.2d 978 (C.A. 3), certiorari denied, 382 U'S. 
979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D. Mo.), 
affirmed, 157 F.2d 87 (CA. 8), certiorari denied, 329 U.S. 788; Wawa 
Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), affirmed, 149 
F.2d 860, 862-863 (C.A. 3); In re Clyde Lisonbee, 31 Agriculture 
Decisions 952, 961 (1972); In re Fitchett Brothers, Inc., 31 Agriculture 
Decisions 1552, 1571 (1972). 


The inquiry here does not encompass questions of policy, desirability, 
or the evaluation of the effectiveness of economic and marketing 
regulations issued pursuant to the Act. See In re Independent Milk 
Producer-Distributors’ Assoc., 20 Agriculture Decisions 1, 18 (1961); Jn 
re Charles P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 Agriculture 
Decisions 1209, 1220 (1957), affirmed, Southern Dist. Miss., January 5, 
1959. See, also, Pacific States Co. v. White, 296 U.S. 176, 182. 
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y's The responsibility for selecting the means of achieving the statutory 
IR policy and the relationship between the remedy selected and such policy 


are peculiarly matters of administrative competence. American Power 
Co. v. S.E.C., 329 U.S. 90, 112; Secretary of Agriculture v. Central Roig 
Co., 338 U.S. 604, 610-614. 


Without a showing that the action of the Secretary was arbitrary, his 
action is presumed to be valid. Benson v. Schofield, 236 F.2d 719, 722 


nd (C.A.D.C.), certiorari denied, 352 U.S. 976; Reed v. Franke, 297 F.2d 17, 
icy 25-26 (C.A. 4). Mere assertions of illegality are not sufficient to have 
33 an order provision or administrative decision declared illegal. In re 
5), College Club Dairy, Inc., 15 Agriculture Decisions 367, 373 (1956). 
Cir. 


There is a presumption of regularity with respect to the official acts 
of public officers and, "in the absence of clear evidence to the contrary, 
courts presume that they have properly discharged their official duties.” 
United States v. Chemical Foundation, 272 U.S. 1, 14-15. Accord: 
[Panno v. United States, 203 F.2d 504, 509 (9th Cir. 1953);] Reines v. 
Woods, 192 F.2d 83, 85 (Emerg. C.A.); National Labor Relations Board 
v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); Woods v. Tate, 171 F.2d 
) 511, 513 (C.A. 5); Pasadena Research Laboratories v. United States, 169 


F.2d 375, 381 (C.A. 9), certiorari denied, 335 U.S. 853; Laughlin v. 
F Cummings, 105 F.2d 71, 73 (C.A.D.C.). Specifically, administrative 
) orders and regulations are presumed to be based on facts justifying the 


specific exercise of the delegated authority. United States v. Rock Royal 
Co-op., 307 U.S. 533, 567-568 (a case under the Act involved herein); 
Thompson v. Consolidated Gas Co., 300 U.S. 55, 69; Pacific States Co. 
v. White, 296 U.S. 176, 185-186. 


Swe wee oS 


The "narrow" scope of review under the arbitrary and capricious standard 
of the Administrative Procedure Act (5 U.S.C. § 706(2)(A)) is set forth in 
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), as 
/, follows: 


Section 706(2)(A) requires a finding that the actual choice made was 
not “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law.” 5 U.S.C. § 706(2)(A) (1964 ed., Supp. V). To 
make this finding the court must consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
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been a clear error of judgment. ... Although this inquiry into the facts 
is to be searching and careful, the ultimate standard of review is a 
narrow one. The court is not empowered to substitute its judgment for 
that of the agency. 


The Court further stated in Bowman Transp., Inc. v. Ark.-Best Freight 
System, Inc., 419 U.S. 281, 290 (1974): 


But we can discern in the Commission’s opinion a rational basis for its 
treatment of the evidence, and the “arbitrary and capricious" test does 
not require more. 


The “narrow” scope of review under section 706(2)(A), i.e., “arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law," 
and the fact that it “forbids the court’s substituting its judgment for that of the 
agency,” is explained in Ethyl Corp. v. EPA, 541 F.2d 1, 34-37 (D.C. Cir.) (en 
banc) (footnotes omitted), cert. denied, 426 U.S. 941 (1976), as follows: 


This standard of review is a highly deferential one. It presumes agency 
action to be valid. ... Moreover, it forbids the court’s substituting its 
judgment for that of the agency, ... and requires affirmance if a 
rational basis exists for the agency’s decision.” . . . 


This is not to say, however, that we must rubber-stamp the agency 
decision as correct. To do so would render the appellate process a 
superfluous (although time-consuming) ritual. Rather, the reviewing 
court must assure itself that the agency decision was “based on a 
consideration of the relevant factors * * *."* Moreover, it must engage 
in a “substantial inquiry" into the facts, one that is "searching and 
careful.” Citizens to Preserve Overton Park v. Volpe, supra, 401 U.S. at 
415, 416, 91 S.Ct. at 823, 824, 28 L.Ed2d at 152, 153. This is 
particularly true in highly technical cases such as this one. 


A court does not depart from its proper function when it 
undertakes a study of the record, hopefully perceptive, even as to 
the evidence on technical and specialized matters, for this enables 
the court to penetrate to the underlying decisions of the agency, 
to satisfy itself that the agency has. exercised a reasoned 


ght 
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discretion, with reasons that do not deviate from or ignore the 
ascertainable legislative intent. 


Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383, 392, 
444 F.2d 841, 850 (1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2229, 2233, 
29 L.Ed.2d 701 (1971). ... 


There is no inconsistency between the deferential standard of review 
and the requirement that the reviewing court involve itself in even the 
most complex evidentiary matters; rather, the two indicia of arbitrary 
and capricious review stand in careful balance. The close scrutiny of 
the evidence is intended to educate the court. It must understand 
enough about the problem confronting the agency to comprehend the 
meaning of the evidence relied upon and the evidence discarded; the 
questions addressed by the agency and those bypassed; the choices open 
to the agency and those made. The more technical the case, the more 
intensive must be the court’s effort to understand the evidence, for 
without an appropriate understanding of the case before it the court 
cannot properly perform its appellate function. But that function must 
be performed with conscientious awareness of its limited nature. The 
enforced education into the intricacies of the problem before the agency 
is not designed to enable the court to become a superagency that can 
supplant the agency’s expert decision-maker. To the contrary, the court 
must give due deference to the agency’s ability to rely on its own 
developed expertise. ... The immersion in the evidence is designed 
solely to enable the court to determine whether the agency decision was 
rational and based on consideration of the relevant factors. ... It is 
settled that we must affirm decisions with which we disagree so long as 
this test is met.” .. . 


Thus, after our careful study of the record, we must take a step 
back from the agency decision. We must look at the decision not as the 
chemist, biologist or statistician that we are qualified neither by training 
nor experience to be, but as a reviewing court exercising our narrowly 
defined duty of holding agencies to certain minimal standards of 
rationality.” “Although [our] inquiry into the facts is to be searching 
and careful, the ultimate standard of review is a narrow one." Citizens 
to Preserve Overton Park v. Volpe, supra, 401 US. at 416, 91 S.Ct. at 
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824, 28 L.Ed.2d at 153. We must affirm unless the agency decision is 
arbitrary or capricious.” 


The "narrow" scope of review under the “arbitrary and capricious" standard, 


under which "a court is not to substitute its judgment for that of the agency," 
with examples of when a court should reverse an agency, is set forth in Motor 
Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983), as follows: 





The scope of review under the “arbitrary and capricious" standard is 
narrow and a court is not to substitute its judgment for that of the 
agency. Nevertheless, the agency must examine the relevant data and 
articulate a satisfactory explanation for its action including a "rational 
connection between the facts found and the choice made." Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). In 
reviewing that explanation, we must “consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment." Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., supra, at 285; Citizens to Preserve 
Overton Park v. Volpe, supra, at 416. Normally, an agency rule would 
be arbitrary and capricious if the agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency, or is so implausible 
that it could not be ascribed to a difference in view or the product of 


agency expertise. 





In the same case, the Court recognizes that an agency "changing its course 
by rescinding a rule" has a heavier burden than usual, viz. (463 U.S. at 42): 


Accordingly, an agency changing its course by rescinding a rule is 
obligated to supply a reasoned analysis for the change beyond that 
which may be required when an agency does not act in the first 
instance. 


However, immediately thereafter, the Court recognizes that an agency must 


be free to change its course when circumstances change, viz. (id.): 
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In so holding, we fully recognize that "[r]egulatory agencies do not 
establish rules of conduct to last forever," American Trucking Assns., 
Inc. v. Atchison, T.&S.F.R. Co., 387 U.S. 397, 416 (1967), and that an 
agency must be given ample latitude to “adapt their rules and policies 
to the demands of changing circumstances." Permian Basin Area Rate 
Cases, 390 U.S. 747, 784 (1968). 


An agency has a “duty to give a reasoned justification for any departure 
from its prior policies or practices." Pittsburgh Press Co. v. NLRB, 977 F.2d 
652, 655 (D.C. Cir. 1992). “It is settled that where an agency departs from 
established precedent without announcing a principled reason for such a 
reversal, its action is arbitrary, and an abuse of discretion, and should be 
reversed." Donovan v. Adams Steel Erection, Inc., 766 F.2d 804, 807 (3d Cir. 
1985) (citations omitted). 

In In re Schepp’s Dairy, Inc., 35 Agric. Dec. 1477 (1976), aff'd, No. 76-1984 
(D.D.C. Aug. 15, 1977), aff'd sub nom. Schepps Dairy, Inc. v. Bergland, 628 
F.2d 11 (D.C. Cir. 1979), it is explained that it is for the Secretary in his 
rulemaking capacity to make policy judgments based upon conflicting 
testimony and conflicting considerations, and that even though other 
regulatory alternatives might have been more persuasively reasonable, that is 
not enough to set aside, as illegal, the regulatory alternative selected by the 
Secretary. Specifically, it is stated (35 Agric. Dec. at 1493, 1495, 1497-98): 


Section 8c(4) requires not only that order provisions be based upon 
record evidence, but that they also tend to effectuate the declared policy 
of the Act. Petitioner’s argument ignores the discretionary power 
conferred upon the Secretary with respect to such finding. As noted 
earlier, there was extensive testimony at the hearing relating to various 
approaches and considerations to be taken in determining the 
appropriate location adjustment. The fact that the Secretary chose one 
regulatory alternative over another cannot logically give rise to cries of 
illegality. Lewes Dairy, supra [401 F.2d 308 (3d Cir. 1968), cert. denied, 
394 U.S. 929 (1969)], at page 319. 


While the Secretary’s finding as to the effectuation of the policy of 
the Act must be based on the evidence introduced at the hearing, there 
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is no compulsion that the Secretary find that a proposal will tend to 
effectuate the statutory policy even though supported by evidence. 


In order to successfully challenge the decision of the Secretary, 
petitioner cannot merely show that, on the balance, its position is 
supported by evidence in the record, or vaguely allege that the 
Secretary's decision is unsupported in the record. Petitioner has the 
substantial burden to overcome a strong presumption of the existence 
of facts which support the administrative determination. Lewes Dairy, 
Inc., supra, pages 315-316. The Act gives the Secretary broad 
discretionary powers to effectuate its purposes. The existence of 
regulatory alternatives, even those which might be more persuasively 
reasonable, is not cognizable on review, Lewes, supra, pages 317, 319. 


This proceeding does not afford petitioner a forum to review 
questions of policy, desirability, or effectiveness of Order provisions, Jn 
re Sunny Hill Farms Dairy Co., 26 A.D. 201, 217 [, aff'd, 446 F.2d 1124 
(8th Cir. 1971), cert. denied, 405 U.S. 917 (1972)].’ It is not sufficient 
for petitioner to show that the record may contain evidence supporting 
its positions. On the contrary, petitioner must establish clearly that the 
record cannot sustain the conclusion reached by the Secretary. 


Moreover, under 5 U.S.C. § 706(2)(E), to the extent there is an evidentiary 
issue, Petitioners must limit any section 8c(15)(A) challenge to the agency's 
formal rulemaking record, and the existence (or absence) of substantial 
evidence in that record for the Secretary’s actions. 

It has been recognized that a court’s deference to administrative expertise 
"rises to zenith" in milk marketing cases because of the complexity of the 


*Sunny Hill cites (26 Agric. Dec. at 217): 


See, e.g., United States v. Howeth M. Mills, et al., supra {, 315 F.2d 828, 838 (4th Cir. 
1963), cert. denied, 375 U.S. 819 (1963)]; In re Charles P. Mosby, Jr, d/b/a Cedar Grove 
Farms, 16 A.D. 1209, 1220 (1957), aff'd, S.D. Miss., Jan. 5, 1959; In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956), aff'd, N.D. Ind., Sept. 10, 1958. Cf. Pacific States Box & 
Basket Co. v. White, 296 U.S. 176, 182 (1935). 
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regulatory program. As the court stated in Blair v. Freeman, 370 F.2d 229, 
232 (D.C. Cir. 1966): 


A court’s deference to administrative expertise rises to zenith in 
connection with the intricate complex of regulation of milk marketing. 
Any court is chary lest its disarrangement of such a regulatory 
equilibrium reflect lack of judicial comprehension more than lack of 
executive authority. 


The unusual complexity of the milk marketing regulatory program has been 
recognized in numerous cases. For example, Judge Learned Hand stated in 
Dairymen’s League Coop. Ass’n, Inc. v. Brannan, 173 F.2d 57, 65-66, cert. 
denied, 338 U.S. 825 (1949): 


We are indeed aware how great an advantage familiarity with the 
multifarious ramifications of such a subject as milk regulation gives to 
administrators, and how much less favored are we who must plunge into 
it unequipped. Nevertheless, we should have to endow them with 
almost supernatural powers, if they were not, like ourselves, at the 
outset stunned and confounded by the fantastic proliferation which 
emerges, when one attempts to find a path through such verbal mazes 
[of a milk order]... . 


... The regulation of an industry such as this . . . is an undertaking 
of monstrous difficulty; it yet remains to be seen whether success is 
within the compass of human abilities. Those charged with such duties 
must proceed as best they can, correcting their initial blunders, as 
experience teaches; some ineptitudes and some injustices are inevitable 
at the start; they are the price of the undertaking as a whole. 


Judge Clark similarly stated in Crowley’s Milk Co. v. Brannan, 198 F.2d 861, 
862 (2d Cir. 1952): 


It is now no secret that governmental regulation of the distribution 
of milk is complex and mystifying. Even so, this case appears to set a 
record of its own. For the question of classification for the purpose of 
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payment of the milk product here in issue, at first blush apparently 
simple, has baffled even the experts and the trade for several years. 


In Waddington Milk Co. v. Wickard, 140 F.2d 97, 102 (2d Cir. 1944), the 
court observed: 


The order is complicated and detailcd; certainly it appears more likely 
to achieve fairness in the greater number of cases then any we can think 
of or suggest. 


The Seventh Circuit, in upholding an administrative decision under a milk 
order, notwithstanding the fact that the administrative requirements could, to 
a disinterested observer, appear "to be a marvelous example of government 
nuttiness,” creating a “necessity for [a] weird piece of human behavior" (County 
Line Cheese Co. v. Lyng, 823 F.2d 1127, 1135 (7th Cir. 1987) (concurring 
opinion by Chief Judge Bauer)), states (823 F.2d at 1133 n.1): 


"The milk problem is so vast that fully to comprehend it would 
require an almost universal knowledge ranging from geology, biology, 
chemistry and medicine to the niceties of the legislative, judicial and 
administrative processes of government.” Queensboro Farm Products, 
Inc. v. Wickard, 137 F.2d 969, 975 (2d Cir. 1943) (Frank, J.). 


The court in County Line also quotes the holding in Queensboro that (id. 
at 1133): 


"The Supreme Court has admonished us that interpretations of a statute 
by officers who, under the statute, act in administering it as specialists 
advised by experts must be accorded considerable weight by the courts." 
(footnotes omitted) 137 F.2d at 980. Similar weight is due the 
Secretary’s [the court’s footnote is quoted immediately above] 
interpretation of the regulations he propagates. United States v. 
Larionoff, 97 S. Ct. 2150, 2155, 431 U.S. 864, 872 (1977). 


In Ogden Dairy Co. v. Wickard, 157 F.2d 445, 446 (7th Cir. 1946), cert. 
denied, 330 U.S. 827 (1947), the court stated that the “complexities” of the 
milk program "are immediately apparent," and in United States v. Lehigh 
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referred to the milk regulatory program as a "very complicated area of 
Federal regulation.” 


II. The Secretary’s Northeast Decision in 1990 and National Decision in 
1993 Were Consistent With the Secretary’s 1974 Decision, and Were 
Adequately Supported by the Findings and Record. 


The Secretary made a drastic change in course in Order No. 2 and the 
other two Northeast Milk Orders in 1991 when he changed from a two-class 
system to a three-class system, based on a 1990 Final Decision. That major 
change is not challenged by Petitioner. However, when the Secretary decided 
in the 1990 Northeast Decision to place fluid milk used in making milk 
chocolate in Class II, rather than Class III, his Decision was merely to “stay 
the course" adopted in 1974 with respect to most of the Milk Marketing 
Orders in the country. 


A. 1974 Decision. 


In 1974, it was a very close judgement call as to whether bulk fluid milk 
and cream products disposed of to commercial food processing establishments 
to make food products (which would include milk chocolate) should be in 
Class II or Class III. That usage did not fit perfectly into either class. Strong 
arguments could be made against either classification. The Secretary 
originally decided in the Recommended Decision issued in 1972 after the 
public hearings that such use should be Class III.‘ (That is why part of the 
discussion in the 1974 Final Decision as to Class II, which, in part, parrots the 
language of the Recommended Decision before the Secretary changed his 
mind, does not apply to a product such as milk chocolate.) However, in view 
of exceptions filed to the Recommended Decision by Cooperatives, the 
Secretary changed his mind in the 1974 Final Decision and placed bulk fluid 
milk and cream products disposed of to commercial food processing 
establishments making food products (which would include milk chocolate) in 


“The Recommended Decision in 1972 was published in three parts, applicable to three groups 
of milk orders. The language relating to classification was identical in all three parts. 37 Fed. 
Reg. 18,984 (1972); 37 Fed. Reg. 19,210 (1972); 37 Fed. Reg. 19,482 (1972). Hereafter, for 
convenience, only the language of the Recommended Decision beginning at 37 Fed. Reg. 19,210 
(1972) will be cited. 
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Class II. Specifically, the 1972 Recommended Decision, before the Secretary 
changed his mind, defined Class ITI milk, as follows:° 


(c) Class IIT milk. Class III milk shall be all skim milk and 
butterfat: 


(2) In bulk fluid milk products and bulk fluid cream product [sic] 
disposed of to any commercial food processing establishment (other 
than a milk or filled milk plant) at which food products (other than 
milk products and filled milk) are processed and from which there is no 
disposition of fluid milk products or fluid cream products other than 
those received in consumer-type packages; 


That is the language which, if adopted, would have placed milk chocolate 
in Class IIT. However, the 1974 Final Decision changed the classification to | 
Class II, as follows:® : 


(b) Class IT milk. Class Il milk shall be all skim milk and butterfat: 


disposed of to any commercial food processing establishment (other 
than a milk or filled milk plant) at which food products (other than 
milk products and filled milk) are processed and from which there is no 
disposition of fluid milk products or fluid cream products other than 
those received in consumer-type packages; 


| 
(3) In bulk fluid milk products and bulk fluid cream products | 
f 
t 
; 


‘The quotation is from § 1104.40(c) of the Recommended Order for Part 1104—Milk in Red 
River Valley Marketing Area. 37 Fed. Reg. 19,210, 19,231 (1972). Identical provisions were 
proposed in the Recommended Decision for the other Orders. 37 Fed. Reg. 18,984, 19,002-107 
(1972); 37 Fed. Reg. 19,210, 19,229-329 (1972); 37 Fed. Reg. 19,482, 19,501-600 (1972). 







‘The quotation is from § 1104.40(b) of the 1974 Final Order proposed for Part 1104—Milk 
in Red River Valley Marketing Area. 39 Fed. Reg. 8712, 8736 (1974). Identical provisions were | 
proposed in the 1974 Final Order for the other Orders. 39 Fed. Reg. 8452, 8474-8579 (1974); 
39 Fed. Reg. 8712, 8734-8853 (1974); 39 Fed. Reg. 9012, 9034-9139 (1974). : 
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The foregoing language, which was adopted for the 32 Federal Milk 
Marketing Orders covered by the 1974 Decision, had the effect of classifying 
milk chocolate as a Class II product irrespective of whether or not any 
commercial food processing establishment actually used fluid milk to make 
milk chocolate in the areas covered by the 32 Orders.’ However, Petitioner 
has cited no evidence that milk chocolate was not being made from fluid milk 
subject to those 32 Orders in 1974. Petitioner’s only evidence was that no 
major manufacturers other than Hershey and Nestle (which were not subject 
to the 32 Orders) used fluid milk to make milk chocolate (Finding 6). But 
even assuming for the purposes of discussion, based on no evidence, that no 
milk chocolate was being made from fluid milk subject to the 32 Orders 
considered in the 1974 Decision, the Secretary in 1974 classified fluid milk 
used at commercial food processing establishments to make food products, 
which would include milk chocolate, as Class II, and that Decision set the 
course which the Secretary followed in the Northeast Decision and the 
National Decision. This is an important point that seems to have been missed 
by Petitioner. Petitioner overlooks, or chooses to ignore, the undisputable fact 
that the Secretary’s 1974 Decision was not merely an exercise to establish the 
criteria for determining how food products, which would include milk 
chocolate, made at commercial food processing establishments should be 
classified at some future time, but, rather, was a definitive decision actually 
classifying such products as Class II in all 32 Orders subject to the 1974 
Decision, irrespective of whether such products were actually being made at 
the time in each of the 32 Orders. 

The 1974 Final Decision (as well as the Recommended Decision) made it 
clear that Class IIT was the class for surplus milk that must be disposed of. 
The term "surplus" is used 28 times in the 1974 Final Decision discussion as 
to Class III (39 Fed. Reg. 8712, 8716-20 (1974)), for example (39 Fed. Reg. 
at 8718-20) (emphasis added): 


7As the Secretary stated in the 1974 Final Decision (39 Fed. Reg. 8712, 8714 n.1 (1974)): 


'The reader should keep in mind that the orders do not classify products per se but 
rather the skim milk and butterfat disposed of in the form of a particular product or 
used to produce a particular product. To simplify the presentation of the findings and 
conclusions, however, reference is made in this decision to Class I products, Class II 
products and Class III products, or to certain products included in a particular class. 
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In considcring the appropriate mechanism for determining the Class 
III price in each market, it is consistent with the purposes of the statute 
authorizing milk orders that reserve milk supplies be priced at the 
highest practicable level compatible with orderly disposal of the milk. 
Excess market supplies normally must be channeled into manufactured 
products that compete on a national basis with similar products made 
from ungraded milk. It is important, therefore, that the price for 
surplus milk in the regulated markets be in close alignment with prices 
being paid by processors of manufacturing grade milk. 


The Minnesota-Wisconsin price, which is now the surplus price under 
17 of the 32 orders and which is adopted herein as the Class III price 
under all orders, is a representative pay price for about half of the 
manufacturing grade milk in the United States. This price reflects a 
farm price level determined by competitive conditions that are affected 
by the demand for all major manufactured dairy products. It also 
reflects the supply and demand of such products within a highly 
coordinated marketing system, which is national in scope. Use of the 
Minnesota-Wisconsin price as the Class III price will result in order 
prices for surplus milk that are in close alignment with the dominant 
price structure for raw milk within the manufacturing milk segment of 
the dairy industry. 


Upon further consideration of the surplus price issue for the 14 
markets, it is concluded that the Class III pricing mechanism for these 
orders should be the Minnesota-Wisconsin pay price. 


There is, of course, always the possibility that the market situation 
could change to a degree that some lower price might conceivably be 
appropriate for certain milk uses for brief periods of distress in the 
disposal of surplus milk. In such circumstances, the amendment hearing 
procedure offers an appropriate means for exploring such conditions 
and for considering the possible need for price relief. 
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The surplus pricing adopted for the 32 markets will result in a 
significantly greater coordination of surplus prices under all Federal 
milk orders than is now the case. With the exception of one relatively 
small market (Appalachian), prices undcr all orders for milk used in the 
key residual products (butter, nonfat dry milk, and cheese) would be 
based on the Minnesota-Wisconsin price, either alone or in conjunction 
with the butter-powder snubber. As noted earlier, such products are 
marketed with a highly coordinated marketing system that is national 
in scope. 


Accordingly, Petitioner’s argument (Appeal Petition at 10) that in the 1974 
Decision, in distinguishing between Class II and Class III milk, "none of [the 
determining] factors focused on the surplus nature of the products," is so far 
removed from reality as to be shocking to the senses. 

The food products made in part with bulk fluid milk and cream products 
at commercial food processing establishments are not "surplus" products, and, 
therefore, even though the Secretary originally placed them in Class III in the 
Recommended Decision, they did not really fit there. 

In determining that they should be in Class II, the Secretary stated in the 
1974 Final Decision (39 Fed. Reg. 8712, 8720): 


Class II also should include frozen desserts (including commercial 
milk shake and ice milk mixes), custards, puddings, pancake mixes, 
dietary, and infant formulas, and sales of bulk milk and cream to 
commercial food processors for use in food products. In the initial 
recommended decision, such uses of skim milk and butterfat were 
proposed to be included in Class III. Upon consideration of exceptions 
filed to that decision by cooperatives, it was concluded in a revised 
recommended decision, and it is so concluded in this decision, that 
market conditions support a higher price for producer milk in such uses 
than was initially recommended. 


As producers pointed out in their exceptions, the rationale set forth 
in the initial recommended decision for including cottage cheese in an 
intermediate class is in several respects applicable to these other 
products just listed. The demand for producer milk used in these 
products is related closely to the current consumer demand for such 
products. Thus, handlers normally want adequate supplies of producer 
milk made available at their plants in the quantities and at the times 
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needed for these uses. This is in contrast to the more storable residual 
“hard” products. Also, the processing of such products often takes place 
at the market center, which entails a greater hauling expense for 
producers than when reserve milk is processed in the production area. 
Moreover, it is doubtful that handlers in general would be able to 
obtain alternative supplies of milk or product ingredients at less than 
the cost of producer milk under the adopted pricing provisions. 


The two paragraphs just quoted set forth the only reasons, or criteria, for 
moving those products from Class III in the Recommended Decision to Class 
II in the Final Decision. This, again, is an important point Petitioner 
overlooks, or chooses to ignore. Much of the language, or criteria, as to Class 
II in the 1974 Decision relied upon by Petitioner was lifted verbatim by the 





Secretary from the Recommended Decision, which was written when food | 
products such as milk chocolate, made by commercial food processing | 


establishments, were in Class III. The Secretary made it clear in the two 


paragraphs just quoted exactly what portions of the Class II language were | 


applicable to the food products made by commercial food processors, which 


would include milk chocolate. The first reason, or criterion, which is stated | 


in the last sentence of the first paragraph just quoted, is that it was 


determined, after considering the exceptions filed by Cooperatives, "that | 


market conditions support a higher price for producer milk in such uses than 
was initially recommended." This is another way of saying that, after 
consideration of the Cooperatives’ exceptions, the Secretary determined that 
milk in such uses has a higher value. Under the Act, all milk is required to 
be classified "in accordance with the form in which or the purpose for which 
it is used" (7 U.S.C. § 608c(5)(A)). If market conditions support a higher 
price for a particular use of producer milk, that milk has a greater value than 
other uses, which should be reflected in the classification of the milk. It has 
long been recognized that "[w]here the interests of producers and handlers 
clash, the Act throws its weight on the side of the producers to resolve the 
conflict." In re Moser Farms Dairy, Inc., 41 Agric. Dec. 7, 23 (1982). As 
stated in Jn re Lamers Dairy, Inc., 36 Agric. Dec. 265, 288-89 (1977), aff'd, No. 
T1-C-173 (E.D. Wis. Sept. 28, 1977), printed in 36 Agric. Dec. 1642 (1977), 
aff'd, 607 F.2d 1007 (7th Cir. 1979) (unpublished), cert. denied, 444 U.S. 1077 
(1980): 


Similarly, the favored position of producers under the Act (which 
includes, of course, cooperatives) was expressed in In re Michaels 


| 
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Dairies, Inc., 33 Agr Dec 1663, 1709 (1974), affirmed sub nom. Michaels 
Dairies v. Butz, [No. 22-75, printed in] 34 Agr Dec 1319, 1320, 1323 
(D.D.C. [Aug. 21, 1975]), affirmed, [546] F.2d [1043] (No. 75-2023, C.A. 
D.C., decided December 17, 1976), as follows: 


Where there is a clash of interests between the handlers on the 
one side and the producers and consumers on the other, the 
statute provides a clear-cut basis for resolving the clash. Orders 
issued under the Act are "principally for the economic protection 
of producer and consumer" (United States v. Mills, 315 F.2d 829, 
837 (CA. 4), certiorari denied, 374 U.S. 832, 375 U.S. 819). The 
Act provides for the issuance of marketing Orders with or 
without handler approval (7 U.S.C. 608c(8) and (9)). In practice, 
almost no handler ever agrees to sign a milk marketing 
agreement, and all of the approximately 60 milk Orders were 
promulgated after the handlers refused to agree to the programs. 
It is not unusual for handlers such as petitioner to be unhappy 
with a program designed to regulate them for the benefit of 
producers and consumers. 


Favoring producers by recognizing the full value of the milk for the uses 
in question at the higher price supported by market conditions was clearly in 
accordance with the statutory policy. 

In the first sentence of the second paragraph from the 1974 Final Decision, 
quoted above, the Secretary recognized that the rationale for moving the 
products from Class III in the Recommended Decision to Class II in the Final 
Decision is consistent with the rationale for including cottage cheese in Class 
II only “in several respects." This recognizes that there are some criteria 
applicable to cottage cheese that are not applicable to the products being 
moved to Class II. 

One aspect of similarity (the second criterion) was that the "demand for 
producer milk used in these products is related closely to the current 
consumer demand for such products,” as contrasted to “the more storable 
residual [, i.e., surplus,] ‘hard’ products." As shown above, the Secretary had 
previously explained at great length that the “hard” products placed in Class 
III were the surplus usages, and the Secretary here explained that the uses in 
question were not surplus but, rather, were produced based on “current 
consumer demand for such products." As to this criterion, although milk 
chocolate manufacturers are not as dependent as cottage cheese 
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manufacturers on producer milk at a particular time to meet “current 
consumer demand," when the alternative consideration is the use of milk to 
make surplus, “residual ‘hard’ products," milk chocolate manufacturers are 
more closely akin to the former than the latter. 

The third criterion was that the "processing of such products often takes 
place at the market center, which entails a greater hauling expense for 
producers than when reserve [, i.e., surplus,] milk is processed in the 
production area.” Since this criterion uses the word “often,” it necessarily 
follows that this is not a mandatory criterion, but is merely a recognition that 
frequently such uses take place at the market center. (Hershey’s plant is at an 
urban center.) 

The fourth criterion was that "it is doubtful that handlers in general would 
be able to obtain alternative supplies of milk or product ingredients at less 
than the cost of producer milk under the adopted pricing provisions." Here, 
again, the phrases “it is doubtful" and "in general" show that this is not a 
mandatory criterion. 


B. Northeast Decision. 


In the rulemaking proceedings leading to the Northeast Decision in 1990, 
which changed Order No. 2 from a two-class system to a three-class system, 
Hershey Chocolate U.S.A. proposed an amendment to the Class III milk 
definition to include "Milk chocolate and the milk chocolate component of 
other products" (DR III, Tab 1). In addition, Hershey Chocolate U.S.A. 
proposed an amendment to the Class II milk definition as follows (the change 
Hershey Chocolate U.S.A. proposed is underlined) (DR III, Tab 1): 


"Class II Milk. Except as provided in paragraph (c) ((d) for § 
1002.41) of this section, Class II milk shall include all skim milk and 
butterfat: 


* * * 


(3) In bulk fluid milk products and bulk fluid cream products 
disposed to any commercial food processing establishment 
(other than a milk or filled milk plant) at which food products 
(other than milk products, filled milk and milk chocolate and 
the milk chocolate component of other products) are 


processed and from which there is no disposition of fluid milk 
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products or fluid cream products other than those received in 
consumer-type packages: and” 


Hershey’s proposal was not adopted. Instead, the Secretary determined 
that bulk fluid milk and cream products disposed of to commercial food 
processing establishments at which food products are processed (including 
milk chocolate) should be placed in Class II, just as they were placed in Class 
II in the 1974 Final Decision applicable to most of the milk orders in the 
country. I am in agreement with the Chicf ALJ’s discussion as to this 
matter, although any summary of the Secretary’s Final Decision falls short of 
revealing the Secretary's complete thought process. 

Petitioner relies on cases stating that when an agency reverses its course, 
it must articulate a reasoned analysis for changing its principles, policies, and 
practices. However, Petitioner’s reliance on those cases is misplaced. The 
only change of course in the 1990 Northeast Decision was to change from a 
two-class plan to a three-class plan, which is not challenged by Petitioner. 
Once the Secretary decided to make that major change (for the reasons fully 
set forth in the Northeast Decision, which are not challenged by Petitioner), 
the Secretary decided to “stay the course," and keep bulk fluid milk and cream 
products disposed of to commercial food processing establishments for food 
products, including milk chocolate and the milk chocolate component of other 
products, in Class II, in accord with his 1974 Final Decision. In fact, 
“[u)niformity of classification and pricing provisions between milk orders" was 
stated by the Secretary to be one of the principal reasons "for changing the 
classification provisions of the three Northeast orders" (55 Fed. Reg. 50,934, 
50,939 (1990)). The Secretary stated (ibid.): 


A situation in which all of the other Federal milk orders that classify 
milk used in manufactured dairy products do so in a uniform manner 
that differs from the Northeast orders is unacceptable. 


*The Secretary explained a technical change required in Order No. 2 as follows (55 Fed. Reg. 
50,934, 50,942 (1990)): 


Because Order 2 has some pool handlers who would be considered commercial food 
processors under other orders, it will be necessary to specify in the order’s Class II 
definition that milk used to make candy, soup or other food items in pool plants will be 
Class Il. 
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In 1990, as in the 1974 Final Decision (the first criterion discussed above), 
the Secrctary stated that a "primary reason for adopting the uniform 
classification provisions is that they better reflect the differing values for dairy 
products” (55 Fed. Reg. 50,934, 50,939 (1990); see also id. at 50,941). In the 
1990 Northeast Decision, as in the 1974 Decision (the second criterion 
discussed above), the Secretary again recognized the higher value of milk, 
where the manufacturer needs it on a more constant basis to make products 
“when consumers wish to use them," than for the production of the market’s 
“truly surplus products” (55 Fed. Reg. 50,934, 50,941 (col. 1, first two paras.) 
(1990); see also id. at 50,940 (col. 1, second full para.)). As stated above, 
when the alternatives are between milk used to meet current consumer 
demand and milk used for the production of the market’s "truly surplus 
products,” milk chocolate manufacturers are more closely akin to the former 
than the latter. 

As to the third criterion of the Secretary’s 1974 Final Decision, the 
Secretary, in 1990, as he did in 1974, recognized that the processing of Class 
II products at the market center, which entails a greater hauling expense for 
producers, is not a controlling criterion, since some of the products included 
in Class II were manufactured in country plants which did not involve 
additional hauling expense for the producers (55 Fed. Reg. 50,934, 50,941 (col. 
1, 44 3 & 4) (1990)). In any event, however, Hershey’s plant is at an urban 
center. 

As to the fourth criterion of the 1974 Final Decision discussed above, in ~ 
the 1990 Northeast Final Decision, as in the 1974 Final Decision, the Secretary | 
indicated that it was doubtful that handlers would generally be able to obtain | 
alternative supplies of milk or product ingredients at less than the cost of | 
producer milk under the adopted pricing provisions (55 Fed. Reg. 50,934, 
50,941 (col. 3, last partial para.—50,942 (col. 1) (1990)). ; 

For the foregoing resons, the Secretary's 1990 Northeast Decision was | 
lawful. 


C. The National Decision. 


In the Secretary's 1993 National Decision, the Secretary again decided to | 
stay the course, i.e, to leave fluid milk used in making milk chocolate in Class | 
Il in all the Orders previously covered by the 1974 Decision and the Northeast | 
Decision, and to extend the same uniform provisions to the four remaining | 
non-uniform Milk Marketing Orders. The Secretary explained his reasoning / 
in great detail, and generally considered the same criteria previously | 
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considered in the 1974 Decision and the Northeast Decision. In doing so, 
although he used somewhat different language to reach the same result, he 
again madc a basic distinction between Class II and Class III products based 
on whether they were surplus uses. This is consistent with the Secretary’s 
1974 Decision (followed in the Northeast Decision), in which the Secretary 
used the term "surplus" 28 times during the discussion of Class III (see § 
II(A), supra). I am in agreement with the Chief ALJ’s summary of this 
Decision, but, again, would refer the reviewing court to the Secretary’s full 
decision, since any summary necessarily falls short of revealing the Secretary’s 
complete thought process. Here, again, since the Secretary was not changing 
his course as to Order No. 2, but was merely continuing the classification 
scheme adopted in 1991, based on the 1990 Northeast Decision, which, in 
turn, merely continued the classification scheme adopted in the 1974 Decision, 
there is no basis for Petitioner’s reliance on cases placing a greater burden on 
the Secretary when he changes course. 

If I had concluded that the Secretary’s rulemaking action in the Northeast 
Decision or the National Decision was unlawful, I would have remanded the 
proceeding to the Secretary to determine the appropriate remedy in his 
legislative capacity. See In re Farm Fresh, Inc., 49 Agric. Dec. 23, 99-101 
(1990), aff'd, CIV-90-688-T (W.D. Okla. June 24, 1991), printed in 50 Agric. 
Dec. 1 (1991), affd, 968 F.2d 19 (10th Cir. 1992) (Table) (Text in 
WESTLAW) (1992 WL 138493), printed in 51 Agric. Dec. 110 (1992). 

For the foregoing reasons, the following Order should be issued. 


Order 


The relief requested is denied and the Petitions are dismissed. 
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DEPARTMENTAL DECISIONS 


In re: CORINA M. DOWNS. 
A.Q. Docket No. 92-19. 
Decision and Order filed February 10, 1994. 


Returning horses to the United States from Canada without required inspection - Civil penalty. 


Judge Hunt assessed a civil penalty against respondent who knowingly violated regulations under 
the Animal Quarantine Act by failing to have her horses inspected when returning them to the 
United States from Canada. The evidence supported respondent’s claim that the border 
inspector broke his agreement to remain at the crossing until respondent’s arrival, 30 minutes 
after the inspector’s regular hours. The inspector refused to return to the crossing that night 
unless respondent agreed to pay an overtime fee. Although she did not deny that she was 
financially able to pay the overtime fee, respondent declined to pay and instead crossed the 
border without having her horses inspected. Respondent could have paid the fee, and reported 
the inspector’s conduct to his superiors, rather than proceeding without inspection. The purpose 
of the border inspection is to verify that the horses re-entering the country are the same animals 
which crossed into Canada with valid health certificates. The recommended penalty was found 
to be appropriate in the circumstances. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted by a complaint filed on January 2, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service 
("APHIS"), United States Department of Agriculture ("USDA"). The 
complaint seeks the assessment of a penalty against respondent, Corina M. 
Downs, for an alleged violation of section 2 of the Act of February 2, 1903, 
as amended (21 U.S.C. § 111), and the regulations promulgated thereunder 
(9 C.F.R. § 92.300 et seq.). Specifically, respondent is charged with violating 
section 92.318(b) of the regulations (9 C.F.R. § 92.318(b)) by importing three 
horses into the United States without having them inspected. 

A hearing was held in Plattsburgh, New York, on October 20, 1993. 
Complainant was represented by Susan C. Golabek, Esq. Respondent 
represented herself. 
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Facts 


On July 12, 1991, respondent, who lives in New York state, took three 
horses to Canada for an exhibition in a horse show to be held in that country. 
She had crossed the U.S.-Canada border many times before and knew the 
inspection procedure when transporting her horses to and from Canada. She 
was accompanied on this trip by her husband and daughter. 

Four days later, on July 16, 1991, respondent called the USDA 
veterinarian, Larry Krause, at the Lake Champlain border crossing to tell him 
that she was going to be returning with the horses to the United States the 
following day, July 17. She said she knew that Krause is at the border 
crossing until 4 p.m. to inspect animals being brought into the United States. 
Respondent testified that she told Krause that she would be arriving at the 
crossing after four and that he said he would remain at the crossing until 4:30 
to inspect her horses. Respondent’s husband, who was standing next to her 
when she talked to Dr. Krause, said he heard her tell Krause that "okay then 
we will be there by 4:30 no problem." (Tr. 68, 73-77, 81, 88.) 

Dr. Krause testified that the purpose of an inspection is to prevent the 
spread of disease by verifying that the horses returning to the United States 
are the same horses that were taken out of the country. Respondent had the 
required up-to-date health certificates for her horses. (Tr. 21; CX 1-5b.) 

Dr. Krause testified that it is his standard policy to stay at the crossing to 
inspect animals until 4:00, but that he will remain there until 4:30 if a person 
calls him the day of the crossing. He said he told respondent on July 16 to 
call him again on July 17 to verify that she would be crossing on that day by 
4:30. Respondent, however, said that Krause did not tell her to call him again 
on July 17. (Tr. 7-10, 88.) 

Krause testified that, on July 17, he remained at the crossing until 4:15 
p.m. Respondent arrived sometime after Krause left, but before 4:30. 
Respondent’s husband called Krause’s home from the crossing and left a 
message on his answering machine. About an hour later, around 5:30, Krause 
returned the call and told respondent’s husband that if he had to come back 
to the crossing that night he would charge an overtime fee of approximately 
$156.00 but that he would not charge any fee if respondent waited until 
morning to have the horses inspected. Respondent’s husband said he was 
“very angry" because Krause "had broken an agreement to be there at 4:30" 
and for this reason did not ask him to return to the crossing that night. The 
customs officials at the crossing suggested that respondent try the Thousand 
Islands crossing. However, when respondent called that crossing the 
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veterinarian on duty said he was filling in for another veterinarian and that he 
did not know what paperwork was required to process the re-entry of the 
horses. (Tr. 10, 69, 74-83.) 

Respondent testified that it was raining very hard and that the horses were 
nervous and kicking the trailer because of the noise of the rain. She said that 
she and her husband then decided to proceed home without an inspection 
rather than being "stuck at the border with three tired, hungry horses in a 
trailer, in the cold, in the rain.” She told the customs officials that she wanted 
to get the horses off the trailer before they hurt themselves and that she 
would take the responsibility for not having the horses inspected at that time. 
The officials did not stop her from crossing. (Answer to complaint; Tr. 85, 
90-99.) 

The next day respondent called Dr. Krause’s superior, a Dr. Toms, to 
“explain the situation” and to complain about Dr. Krause. Respondent said 
that Dr. Toms told her that he had received "numerous complaints" about 
Dr. Krause and that the customs officials at the crossing had also told her that 
this was a “common problem" with Krause. Dr. Toms did not testify. K. W. 
Wheeler, the USDA-area veterinarian in charge, testified that "persons have 
at various times complained about the hours and about the fact that 
[Dr. Krause] was not available at times when they felt that he should be" but 
that he receives no more complaints about Krause than he does about the 
other border veterinarians and that “unfortunately we do not have the 
manpower to man the port beyond the hours that we currently do.” (Tr. 48- 
49, 92-93.) 

No one from USDA ever later checked respondent’s horses after she 


CC 


notified Dr. Toms of the incident to verify that they were the same horses that | 


she had taken into Canada. (Tr. 32, 93-95.) 
Dr. Wheeler testified that respondent’s action in crossing the border 


without having her horses inspected created a risk of having a communicable | 


disease spread into the United States. He said this was a wilful and flagrant ; 


violation of the regulations for which a penalty of $1,000.00 would be | 


warranted. (Tr. 43-47.) Complainant seeks a penalty of $500.00. 


Law 


Section 92.318(b) of the regulations (9 C.F.R. § 92.318(b)), in effect in 1991 
at the time of the incident provided that: 
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ne | Except as provided in § 92.317(b), horses from the United States which 
he | have been exhibited at . . . publicly recognized expositions in Canada, 
f including . . . horse shows . . . or stage exhibitions in Canada, and have 
re | not been in that country for more than 90 days are eligible for return 
at | to the United States without Canadian health or test certificates, if they 
on | are accompanied by copies of the United States health certificate, issued 
ja | and endorsed in accordance with the export regulations contained in 
ed part 91 of this chapter for entry into Canada; . . . And, provided further, 
he | That all horses offered for re-entry upon examination by the veterinary 
1c. inspector at the U.S. port of entry, are found by the inspector to be free 
35, of communicable diseases and exposure thereto and are determined to 
be the identical horses covered by said certificates or are the natural 
to increase of such horses born after official test dates certified on the 
aid dam’s health certificate. 
put 
hat | The exception provided by section 92.317(b) in 1991 allowed for a 72-hour 
W. | grace period: 
ave | 
hat Horses of United States origin which enter Canada for periods of not 
but | more than 72 hours may re-enter the United States without veterinary 
the inspection at the port of entry provided they are accompanied by the 
the | health certificate under which they were permitted entry into Canada 
48- § and that they re-enter the United States via the same Customs port of 
entry through which they entered Canada. 
she | 
hat In 1992, the year after the alleged violation, section 92.317(b) was changed 
to allow for a thirty-day grace period: 
der | 
ible | Horses of United States origin that are imported into Canada under an 
ant | export health certificate valid for a period of 30 days from the date of 
be | issue may re-enter the United States an unlimited number of times 


during the 30-day period, without USDA veterinary port inspection, at 
any Custom land border port of entry designated for animals from 
Canada, if accompanied by the original export health certificate under 


which they were permitted entry into Canada. 
991 | 
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Discussion 


By crossing the border into the United States without having her horses 
inspected respondent violated section 92.318(b) of the regulations (9 C.F.R. 
§ 318(b)). In doing so, she did create a risk, as Dr. Wheeler testified, of 
spreading a communicable disease into the United States. This risk, however, 
appears to have been negligible. Dr. Toms, for instance, apparently did not 
consider the risk very serious, or otherwise as a presumably responsible 
government veterinarian he would have had someone promptly inspect 
respondent’s horses as soon as he became aware of the incident to make sure 
that they were the same horses as those on the health certificates. He did 
not, however, have the horses inspected. Moreover, if respondent had brought 
the horses back two days earlier they would not have had to be inspected 
because of the seventy-two hour grace period, and if the incident had occurred 
just a few months later in 1992 they would not have had to be inspected 
because the grace period was extended from seventy-two hours to thirty days. 
It would appear, therefore, that if there was a real threat in allowing horses 
to re-enter the country from Canada without an inspection there would be no 
grace period at all. 

Still, respondent did knowingly violate the regulations. Even assuming that 
Dr. Krause had broken his agreement to remain at the crossing until 4:30 
(and his admission that he stayed at the crossing until 4:15 suggests that he 
had agreed to stay late), his failure to keep his word may have caused 
respondent and her horses a great inconvenience, but it did not prevent her 
from complying with the regulations. She did not claim that she was 
financially unable to pay the overtime. She could therefore have complied [ 
with the regulations by having Krause return to the crossing, pay him the [ 
overtime and then, after having the horses inspected, report the matter to his 
superiors. 

Considering the circumstances, I find that the recommended penalty of 
$500.0° is appropriate since complainant has also apparently considered the 
circumstances of the violation by not seeking a $1,000 penalty. 


Findings of Fact 


1. Respondent Corina M. Downs is an individual with a mailing address 
of Box 97 Lyons Street, Plattsburgh, New York 12901. (Complaint, { I.) 

2. On July 17, 1991, respondent imported three horses into the United | 
States from Canada without having them inspected. 
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Conclusions of Law 
Respondent violated 9 C.F.R. § 92.318(b). 
Order 


Respondent is assessed a penalty of five hundred dollars ($500.00). She 
shall send a certified check or money order for five hundred dollars ($500.00), 
payable to “Treasurer of the United States," to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 
P.O. Box 3334 
Minneapolis, MN 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is in reference to A. Q. 
Docket No. 92-19. 

This order shall be final and effective thirty-five (35) days after the date of 
service of this order on respondent unless there is an appeal to the Judicial 
Officer within thirty (30) days of service of this order, as provided by section 
1.145 of the Rules of Practice (7 C.F.R. 1.145). 

[This Decision and Order became final March 25, 1994.-Editor] 


In ree CARLOS OSCAR MARTINEZ. 
A.Q. Docket No. 94-8. 
Decision and Order filed April 13, 1994. 


Civil penalty — Failure to file answer — Importing a bird into the United States from Mexico 
without being accompanied by a veterinary health certificate — Importing a bird into the 
United States from Mexico without being subjected to inspection at port of entry. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) assessing civil penalties of $750 
against Respondent for importing a bird from Mexico not in compliance with the regulations in 
that the bird was not accompanied by a veterinary health certificate, as required, and was not 
subjected to inspection at the Customs port of entry, as required. Failure to file a timely Answer 
is deemed an admission of the allegations in the Complaint and a waiver of hearing. Malicious 
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intent is not an element of the violations leading to the civil penalties imposed here. The civil 
penalty requested in the Complaint was properly reduced by half since no hearing was required. 


Darlene Bolinger, for Complainant. 


Respondent, Pro se. 
Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 


Pe eevee EET 


under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, and 


122), for violations of the Act and the regulations promulgated thereunder (9 


C.F.R. §§ 92.101(a), .104(a), .105(b)) governing the importation of birds into 


the United States. An Initial Decision and Order was filed March 4, 1994, by 


Administrative Law Judge Dorothea A. Baker (ALJ) assessing civil penalties | 


of $750 against Respondent for importing a bird from Mexico not in 


compliance with the regulations in that the bird was not accompanied by a | 
veterinary health certificate, as required, and was not subjected to inspection [ 


at the Customs port of entry, as required. 


On March 14, 1994, Respondent filed a document which is being treated 


as an appeal to the Judicial Officer, to whom final administrative authority has 


been delegated to decide the Department’s cases subject to 5 U.S.C. §§ 556 
and 557 (7 C.F.R. § 2.35).’ The case was referred to the Judicial Officer for | 


decision on March 30, 1994. 


Based upon a careful consideration of the record, the Initial Decision and [ 
Order is adopted as the final Decision and Order, with trivial editorial | 
changes not specified. Additional conclusions by the Judicial Officer follow | 


the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty | 
for a violation of the regulations governing the importation of birds (9 CFR. | 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 | 


(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 


reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was | 
appointed in January 1971, having been involved with the Department’s regulatory programs 


since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 


the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 


Stockyards Act regulatory program). 
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§§ 92.100 et seq.), hercinafter referred to as the regulations, in accordance 
with the Rules of Practice in 7 C.F.R. § 1.130 et seq. and 9 C.F.R. § 70.1 et 
seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111) (Act), and the regulations promulgated 
under the Act, by a complaint filed on November 3, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleges that on or about 
February 6, 1993, respondent brought a bird, namely, a “lilac headed amazon 
parrot,” into the United States in violation of 9 C.F.R. § 92.101(a), in that the 
bird was not brought into the United States in accordance with the regulations 
in Title 9, Part 92, as required. Also, on or about February 6, 1993, 
respondent offered for importation into the United States from Mexico, a pet 
bird, namely, a “lilac headed amazon parrot," in violation of 9 C.F.R. § 
92.104(a), in that the pet bird was not accompanied by a veterinary health 
certificate, as required. Furthermore, on or about February 6, 1993, 
respondent imported a pet bird, namely, a “lilac headed amazon parrot," into 
the United States from Mexico, in violation of 9 C.F.R. § 92.105(b), in that 
the pet bird was not subjected to inspection at the Customs port of entry by 
a veterinary inspector of APHIS, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the admission of the allegations in the complaint 
constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material 
allegations in the complaint are adopted and set forth in this Default Decision 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Carlos Oscar Martinez is an individual with a mailing address of 4821, 
6000 Road, Olathe, Colorado 81425. 

2. On or about February 6, 1993, respondent brought a bird, namely, a 
"lilac headed amazon parrot," into the United States in violation of 9 C.F.R. 
§ 92.101(a), in that the bird was not brought into the United States in 
accordance with the regulations, as required. 
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3. On or about February 6, 1993, respondent offered for importation 
into the United States from Mexico, a pet bird, namely, a “lilac headed 
amazon parrot," which was not accompanied by a veterinary health certificate, 
as required. 

4. On or about February 6, 1993, respondent imported a pet bird, 
namely, a “lilac headed amazon parrot," into the United States from Mexico, 
which was not subjected to inspection at the Customs port of entry by a 
veterinary inspector of APHIS, as required. 













Conclusion 





By reason of the Findings of Fact set forth above, the respondent has 
violated 9 C.F.R. §§ 92.101(a), 92.104(a) and 92.105(b). Therefore, the | 
following Order is issued. 









ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 





Respondent’s appeal does not deny the Findings of Fact, but contends that 
he did not have malicious intent, and requests that the civil penalty be reduced 
by the $150 that he has already paid to Customs officials. 

The Department’s sanction policy is stated in In re S.S. Farms Linn County, | 
Inc., 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (Table) (text in | 
WESTLAW) (9th Cir. 1993) (not to be cited as precedent under 9th Circuit | 
Rule 36-3), as follows: 














It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the “severe” sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 
268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the recommendations 
of the administrative officials charged with the responsibility for 
achieving the congressional purpose. 














Since no hearing was required, the ALJ properly reduced the civil penalty 
requested in the Complaint by half. Jn re Bobo, 49 Agric. Dec. 849, 851-52 
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(1990); In re Kaplinsky, 47 Agric. Dec. 613, 621-39 (1988). However, there is 
no showing herc that the civil penalty should be reduced further because of 
Respondent’s inability to pay a $750 civil penalty. See In re Heywood, 52 
Agric. Dec. ___, slip op. at 7-8 (Aug. 18, 1993). Malicious intent is not an 
element of the violations leading to the civil penalties imposed here. Proof 
of a knowing or intentional violation would have subjected Respondent to 
criminal prosecution. The serious nature of Respondent’s violations is 
demonstrated in Complainant’s Brief filed March 29, 1994, at pages 5-6, as 
follows: 


The purpose for the Title 9, Part 92 regulations promulgated by the 
Secretary of Agriculture is centered around the responsibility of 
preventing the introduction or dissemination of the contagion of any 
contagious, infectious, or communicable disease of animals and/or live 
poultry from a foreign country to the United States. Because the pet 
bird was from Mexico, and Mexico is a country where viscerotropic 
velogenic Newcastle disease (exotic Newcastle disease) is known to 
exist, respondent’s violations are particularly serious. Exotic Newcastle 
disease is a highly contagious and deadly disease which affects all 
species of birds and poultry. Past outbreaks of exotic Newcastle disease 
in the United States have required the depopulation of millions of 
domestic chickens to achieve eradication. The first outbreak of the 
disease in a major U.S. poultry-producing area occurred in southern 
California in late 1971. The subsequent two year eradication effort 
resulted in the destruction of nearly 12 million chickens at a cost of $56 
million. Therefore, the requested civil penalty, although modest, is 
warranted and appropriate under these circumstances. 


The $750 civil penalty assessed by the ALJ is not at all too severe, in view 
of the serious nature of the violations. 
For the foregoing reasons, the following Order should be issued. 
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Order 


The Respondent is hcreby assessed a civil penalty of $750.' This penalty 
shall be payable to the “Treasurer of the United States" by certified check or 
money order, and shali be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within 30 days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 94-8. 


In re: ENNIS D. PRIEST, VAN ZANDT COMMISSION CO., INC., and 
EDWARD DENTON. 

A.Q. Docket No. 92-64. 

Decision and Order as to Ennis D. Priest and Van Zandt Commission Co., 
Inc., filed May 13, 1994. 


Civil penalty - Interstate movement of cattle without required permits. 


Judge Hunt assessed civil penalty against respondents who moved interstate three brucellosis 
reactor cattle without a permit and three brucellosis exposed cattle without a permit. Despite 


respondent's claim of ignorance regarding existence of inspector’s hold order, circumstances [| 


indicated that he would have become aware of order’s existence. Respondents’ control over 
cattle and assistance in loading cattle on trucks aided or otherwise caused cattle to be moved. 
Statute permits separate penalty to be assessed against corporation as well as individual violator 

who was president and shareholder of corporation. } 


Susan C. Golabek, for Complainant. 
David H. Martin, Waco, TX, for Respondents. 


'The Respondent has failed to file an Answer within the prescribed time, and, under the 
Rules of Practice applicable to this proceeding, the Department is not required to hold a 
hearing. Therefore, the civil penalty requested is reduced by one-half in accordance with the 
Judicial Officer’s Decision in In re Bobo, 49 Agric. Dec. 849 (1990). 
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Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted by a complaint filed on August 20, 1992, and 
an amended complaint filed on November 19, 1993, alleging that respondents 
violated Section 2 of the Act of February 2, 1903, as amended, (21 U.S.C. § 
111), Sections 4 and 5 of the Act of May 29, 1884 (21 U.S.C. § 120), and the 
regulations promulgated thereunder (9 C.F.R. § 78.1 et seq.). 

Specifically, the complaints allege that respondents Ennis D. Priest and 
Van Zandt Commission Co., Inc., violated 9 C.F.R. §§ 78.7(c) and 78.8 
(a)(2)(ii) by moving interstate three brucellosis reactor cattle without being 
accompanied by a permit and moving interstate three brucellosis exposed 
cattle without being accompanied by a permit or a brand permit. A decision 
and order as to respondent Edward Denton was filed on May 19, 1993. This 
decision and order, therefore, does not apply to Edward Denton. 

A hearing was held on January 19, 1994, in Dallas Texas. Complainant 
was represented by Susan C. Golabek, Esq. Respondents were represented 
by David H. Martin, Esq. 


Facts 


Respondent Ennis D. Priest is president and an operator of respondent 
Van Zandt Commission Company (referred to as the “Company"), a Texas 
corporation in the business of selling livestock in Wills Point, Texas. Priest, 
who has been in the business for twenty-four years, owns forty-nine percent 
of the stock in the Company, his wife owns one percent, and Leon Lester 
owns fifty-percent. 

Livestock owners bring their animals to respondents’ sales barn where they 
are unloaded and penned until they are sold. The animals are under 
respondents’ control during this time. Priest works in the auctioneer’s booth 
during the sales where he determines the starting price for the cattle to be 
sold. Lester generally works the “back” area where the cattle are penned until 
they are brought into the sale ring. 

Among the cattle brought to respondents’ sale barn for a sale on June 8, 
1991, were six cattle whose owner was identified only as "J and L Livestock" 
of Greenville, Texas. Darrell Kinnard, a veterinarian who works at the sale 
barn under a contract with the Company, tested the cattle for brucellosis, a 
contagious cattle disease. He found that three of the cattle (backtag numbers 
74Q50635, 74050636, and 74050641) tested positive as "reactors" and that the 
other three were “exposed” animals (backtag numbers 740J0638, 74QJ0639, 
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and 74QJ0640). Kinnard promptly reported the results to Allen Gloor, the 
market inspector for the Texas Animal Health Commission. 

Gloor retested the animals and then attempted to find the owner of the 
cattle in order to trace the cattle back to the “herd of origin" to determine the 
source of the disease and whether any other cattle had been in contact with 
or exposed to the three positive cattle. Federal and state governments have 
spent large sums of money on programs to control and eradicate brucellosis 
through testing, vaccinations, quarantines, control of cattle movement, and the 
branding of cattle suspected of having brucellosis or of being exposed to 


animals with the disease (reactor cattle are branded with a “B"; exposed cattle | 


with an "S"). However, no one seemed to know the cattle owners, "J and L 
Livestock", or their address. Gloor called his supervisor, A.B. Jennings, a 
veterinarian and area director for the Texas Livestock Health Commission. 
Jennings was also unsuccessful in his attempt to trace "J and L." Jennings 
then instructed Gloor to put a “hold” order on the six cattle. Gloor as 
directed posted the order on the outside of the gate where the six cattle were 
penned and where it could be seen by anyone opening the gate. The printed 
order stated in part that ".. . you are hereby ORDERED to HOLD these 
cattle on the premises described above until they have been either tested or 
retested for brucellosis; or permitted as exposed cattle, or until this Hold 
Order is released." Gloor then gave a copy of the order to a clerk in the 
Company's office and, he testified, told Priest and Lester about the hold 
order. He said he told them that he could not brand the cattle or permit them 
to be moved until the owner was known. Gloor said that Priest replied that 
he was going to sell the animals and that Lester told him that it was up to 
Priest. Priest has a hearing problem, but, Gloor testified, he thought that 
Priest understood what he told him. Priest testified that he did not remember 
Gloor telling him about the hold order and that he never saw the order. 
Lester did not testify. 


Kinnard, meanwhile, decided to brand the six cattle because, he said, if the | 


cattle were sold without being branded as reactors and exposed cattle he 
would be held accountable by the state commission. He said he was aware 
of Gloor’s hold order on the cattle and that reactor cattle can only be sold for 
immediate slaughter. He did not fill out any form allowing the cattle to be 
shipped. 

The six cattle were sold by respondents at the June 8 sale, together with 
other cattle, to the Shapiro Packing Company in Augusta, Georgia, a 
recognized slaughtering establishment. The six cattle were listed on a "Van 
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Zandt" sales slip dated June 8, 1991, by their backtag numbers, with the letter 
"Q,” meaning quarantined, added after the number. 

Gloor testified that after livestock buyers get the paperwork from the 
Company’s office they then "go around to the back and show it to one of the 
boys and they cut the cattle out and load them for them." (Tr. 44.) He said 
the six "J and L" cattle were bought for Shapiro by Ed Denton. Gloor, who 
had not released his hold order on the cattle, told Denton when he bought the 
cattle that there was a hold order on the cattle and that he could not issue a 
permit (VS form 1-27) to allow the cattle to be moved. The six cattle were 
nevertheless moved without a permit in a Shapiro truck to Georgia where they 
were slaughtered. 

Respondents stipulated that the cattle were transported without a permit. 
Priest testified that he did not personally sell the cattle except as an employee 
of the Company and that he did not participate in the transportation of the 
animals. As for the hold order, which Gloor posted on the outside of the 
gate, Priest suggested that the cattle may have eaten it or that it was lost due 
to "them boys messing up." These boys, he said, work under both him and 
Lester. 


Law 


Complainant contends that respondents violated Section 78.7(c) of the 
Secretary's regulations (9 C.F.R. § 78.7(c)) by moving the three reactor cattle 
without a permit and violated Section 78.8(a)(2)(ii) of the regulations (9 
C.F.R. § 78.8(a)(2)(ii)) by moving the three exposed cattle without a permit 
or permit brand. Respondents contend that they did not move the cattle. 

The 1991 regulations provided, in pertinent part: 


78.7 Brucellosis reactor cattle. 


(c) Permit. Brucellosis reactor cattle moving interstate shall be 
accompanied to destination by a permit. 


78.8 Brucellosis exposed cattle. 





ANIMAL QUARANTINE AND RELATED LAWS 


Brucellosis exposed cattle may be moved interstate only as follows: 
(2)... 
(ii) Accompanied by a permit or "S" brand permit; 

Discussion 


Respondents’ defense is essentially that they did not know that the six 
cattle they sold to Shapiro were reactors or exposed cattle and that they did 
not participate in the actual movement of the cattle. 

Even assuming that Priest did not understand Gloor when he was told 
about the hold order, there were too many other ways for Priest to have 
become aware of the order on June 8 to give credence to his claim that he 
was ignorant of the order. His associate, Lester, was present when Gloor told 
Priest about the order; the Company’s veterinarian, Kinnard, knew about the 
test results and the hold order; the order was posted on the gate where the 
cattle were being held and where it would have been seen by respondents’ 
employees when they opened the gate to move the cattle to the sale ring (in 
the absence of some supporting evidence, it is sheer speculation that the order 
may have been eaten by a cow or that one of the boys may have messed it 
up); a copy of the order was given to an office clerk by Gloor; Kinnard had 
branded the cattle, which Priest, an experienced livestock man, would certainly 
have noticed when the cattle were brought into the ring; Gloor told the 
cattle’s buyer, Denton, of the hold order; and, finally, the Company's sale 
sheet to Shapiro noted that the six cattle were under a quarantine which 
shows that at some point on June 8, before the cattle were moved, 


respondents had become aware of the restrictions on the cattle. In these | 


circumstances, it is just not believable that Priest, as president of the Company 


and actively involved in its sales operations, did not know of the cattle’s [ 


brucellosis status. I find that respondents did know that of the six J and L 
cattle, three were reactors and three were exposed to brucellosis, and that 
there was a hold order on them. 
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As for the permit to move the cattle, respondents do not argue that they 
were unaware that a permit was needed.’ Instead, they contend that they did 
not participate in the movement of the cattle. 

While respondents did not actually transport the cattle, they did allow the 
cattle, which were under their control, to be moved by Shapiro. Respondents’ 
workers also presumably followed their usual practice of helping buyers by 
loading the cattle on Shapiro’s trucks. 

Section 78.1 of the regulations (9 C.F.R. § 78.1) defines "moved" as 
"[s]hipped, transported, delivered, or received for movement, or otherwise 
aided, induced, or caused to be moved." 

Respondents’ control over the cattle and their help in loading them on the 
trucks certainly aided in the movement of the cattle and otherwise caused 
them to be moved. Cf. Steven Thompson and Darrell Moore, 50 Agric. Dec. 
392, 400-402 (1991). I accordingly find that respondents moved the cattle. As 
the reactor and exposed cattle were moved interstate without the required 
permit, they violated sections 78.7(c) and 78.8(a)(2)(ii) of the regulations. 

Complainant seeks a penalty of five hundred dollars for the violation of 
each section of the regulations and wants the penalty assessed separately 
against each respondent, Ennis D. Priest and Van Zandt Commission Co., 
Inc., totalling $1,000 against each respondent. Respondents oppose the 
assessment of separate penalties. 

Section 122 of the Act (21 U.S.C. § 122) provides that “[a]ny person, 
company, or corporation violating such provisions, orders, or regulations may 
be assessed a civil penalty by the Secretary of Agriculture of not more than 
one thousand dollars.” 

The law thus does not preclude the assessment of a penalty against an 
individual violating the law as well as against a company or corporation. 
There were also no reasons presented in this case why separate penalties 
should not be assessed. On the contrary, Dr. Jon Lomme, complainant’s 
assistant area veterinarian-in-charge for Texas, testified that respondents’ 
conduct constituted a serious risk of the spread of disease and was a flagrant 
violation. Complainant further notes that the requested penalty is a "modest" 


‘Even if this argument had been made it would be unavailing. As livestock operators, their 
ignorance of a regulation governing their operation would not be a defense. Respondents also 
made the point at the hearing that Gloor did not attempt to stop the sale of the cattle. It is, 
first, not shown that Gloor had the authority to stop the sale. Second, the point is irrelevant. 
The issue here is the movement of the cattle, not their sale. 
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amount. Considcring the circumstances, it is indeed modest. A separate 
penalty of $1,000 will be assessed against cach respondent. 


Findings of Fact 


1. Ennis D. Priest, respondent, is an individual with a mailing address of 
Route 1, Box 153, Wills Point, Texas 75169. (Complaint { I; answer { 4.) 

2. Van Zandt Commission Co., Inc., respondent, is a corporation with a 
mailing address of Route 1, Box 153, Wills Point, Texas 75169. (RX-1.) 

3. On or about June 8, 1991, respondents moved interstate from Wills 
Point, Texas, to Augusta, Georgia, three brucellosis reactor cattle without 
being accompanied by a permit, as required. 

4. On or about June 8, 1991, respondents moved interstate from Wills 
Point, Texas, to Augusta, Georgia, three brucellosis exposed cattle without 
being accompanied by a permit or "S" brand permit, as required. 


Conclusion of Law 


Respondents have violated 9 C.F.R. §§ 78.7(c) and 78.8(a)(2)(ii). 
Therefore, the following Order is issued. 


Order 


Each respondent is assessed a penalty of one thousand dollars ($1,000.00). 
Respondents shall each send a certified check or money order for one 
thousand dollars ($1,000.00), payable to the "Treasurer of the United States," 
to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. Respondents 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 92-64. 

This Order shall be final and effective thirty-five (35) days after the date 
of service of this Order on respondents unless there is an appeal to the 
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Judicial Officer within thirty (30) days after service pursuant to section 1.145 
of the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final June 24, 1994.-Editor] 
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COURT DECISION 


RONNIE FAIRCLOTH, JR’S AUTO & PARTS, INC. v. UNITED STATES 
DEPARTMENT OF AGRICULTURE. 

No. 93-2134. 

Decided February 7, 1994. 


(Cite as: 16 F.3d 409 (4th Cir. 1994) (Table)) 


Lack of jurisdiction - Time for filing appeal. 


The United States Court of Appeals for the Fourth Circuit dismissed the petition for review. 
The court lacked jurisdiction because petitioner failed to timely file the appeal. 


Petitioners, Pro se. 
Raymond William Fullerton, for Respondents. 
Before: Widener, Wilkins and Hamilton, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 


ON PETITION FOR REVIEW OF A DECISION OF THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


PER CURIAM: 


Petitioners appeal from a final decision of the Secretary of the United 
States Department of Agriculture. Because we have no jurisdiction over the 
matter, we dismiss this appeal. 

The Secretary's final decision was filed on May 7, 1993. Petitioners filed 
a petition for review in this Court on September 7, 1993-over 120 days later. 
Petitioners had only sixty days in which to appeal the decision of the 
Secretary. 7 U.S.C. § 2149(c) (1988); Fed. R. App. P. 15. This time limit is 
jurisdictional. Cf. Adkins v. Director, Office of Workers Compensation 
Programs, 889 F.2d 1360, 1361-63 (4th Cir. 1989) (time limits for appealing 
decisions of the Benefits Review Board). Because Petitioners failed to timely 
appeal the Secretary’s decision, we are without jurisdiction to review the 
matter. Therefore, we dismiss the appeal. 
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We deny Petitioners’ motion for suppression of evidence. We dispense 
with oral argument because the facts and legal contentions are adequately 
presented in the materials before the Court and argument would not aid the 
decisional process. 





ANIMAL WELFARE ACT 


DEPARTMENTAL DECISIONS 


In re: JAMES PETERSEN and PATRICIA PETERSEN, d/b/a WINDY 
HILLS EXOTIC ANIMAL FARM. 

AWA Docket No. 93-13. 

Decision and Order filed May 6, 1994. 


Dealer — Exhibitor — License requirements — Civil penalty — Cease and desist order — Order 
prohibiting licensure — Administrative construction of Act — Private zoo — Technicalities of 
court pleading inapplicable. 


The Judicial Officer affirmed the Decision by Judge Hunt (ALJ) assessing a civil penalty of 
$5,000 for operating as dealers without being licensed. The Order directs Respondents to cease 
and desist from violating the Act, regulations and standards, and, in particular, to cease and 
desist from engaging in any activity for which a license is required without being licensed. 
However, without changing the Order, the Judicial Officer reversed the ALJ’s conclusion that 
Respondents were not also exhibitors, which requires licensure. The evidence supports the ALJ’s 
finding and inference that Respondents conducted an animal auction for “compensation or 
profit" and that the animals were sold for “research, teaching, exhibition, or use as a pet." The 
ALJ properly considered Respondents’ sale of animals 11 days before the hearing because the 
Complaint alleged that Respondents’ sales included, but were not limited to, specified dates. 
The formalities and technicalities of court pleading are not applicable in administrative 
proceedings. Respondents were exhibitors because they exhibited their animals to the public at 
a private zoo, based upon advance arrangements made by the public. In the case of a zoo, it is 
not necessary to show that compensation was charged. The administrative construction of the 
Act is entitled to deference. and the construction of the Act should not render any clause 
superfluous or void of meaning. The civil penalty is modest considering the deliberate violations 
after repeated notices that a license was required. The sale of each animal constitutes a separate 
violation. The Act authorizes an Order prohibiting Respondents from obtaining a license for 
1 year. 


Robert Ertman & Martha Leary Sotelo, for Complainant. 

James Orr, Broken Bow, NE, Respondents. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (9 
C.F.R. § 1.1 et seg.). On January 5, 1994, Administrative Law Judge 
James W. Hunt (ALJ) issued an Initial Decision and Order assessing a civil 
penalty of $5,000 for operating as dealers without being licensed. The Order 





—- -— 5 


a a 


a eet ee Gee Te coe 


JAMES PETERSEN AND PATRICIA PETERSEN 81 
53 Agric. Dec. 80 


directs Respondents to cease and desist from violating the Act, regulations 
and standards, and, in particular, to cease and desist from engaging in any 
activity for which a license is required without being licensed. 

On March 11, 1994, Respondents appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).' On March 18, 
1994, Complainant filed an appeal, seeking no change in the Order, but 
seeking findings and conclusions that Respondents also operated as exhibitors 
without being licensed. The case was referred to the Judicial Officer for 
decision on April 20, 1994. 

Based upon a careful consideration of the record, I agree with 
Complainant’s contentions on appeal. I am adopting portions of the Initial 
Decision and Order as the final Decision and Order, with omissions shown by 
dots, changes or additions shown by brackets, and trivial changes not specified. 
The effective date of the Order is changed in view of the appeal. Additional 
findings and conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding brought under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seq.), hereinafter referred to as the Act, and 
the regulations (9 C.F.R. § 1.1 et seq.) issued pursuant to the Act and 
instituted by a complaint filed on November 25, 1992, by the Acting 
Administrator of the Animal and Plant Health Inspection Service ("APHIS"), 
United States Department of Agriculture ("USDA"). 

The complaint alleged that respondents James Petersen and Patricia 
Petersen, d/b/a Windy Hills Exotic Animal Farm, violated section 4 of the 
Act, 7 U.S.C. § 2134, and section 2.1 of the regulations, 9 C.F.R. § 2.1, by 
operating as dealers and exhibitors without a license. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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A hearing was held in North Platte, Nebraska, on September 15, 1993. 
Martha Leary Sotelo, Esq., represented complainant. James Orr, Esq., 
represented respondents. 


Facts 


Respondents James and Patricia Petersen live on a ranch they own and 
operate located about a mile from Loup City, Nebraska. They do some 
farming and raise sheep and also keep a variety of other animals on the ranch, 
such as lions, tigers, bears, deer, elk, and pot bellied pigs. (Tr. 21, 71, 82, 99, 
108-109; CX-1, CX-20.) A sign (RX-5) at the gate to the entrance to the 
ranch states: 


Windy Hill 
Exotic Animal Ranch 
Private Zoo and Animal Exhibit 
James and Patricia Petersen & Family 
(308) 745-1480 


The road on which the entrance to the ranch is located is black topped, but 


is not a state highway. The animals at the ranch cannot be seen from the | 


road, which apparently provides access only to the ranch, other homes on the 
road and a nursing home. (Tr. 19-21, 66, 99; CX-12, CX-20.) 

A 1990 local newspaper article tells about the animals at the ranch and, 
quoting James Petersen, says that “it’s a hobby gone wild." (CX-1.) 

A 1991 Central Nebraska Visitors Guide reports that the Petersens started 
out raising pheasants on the ranch, then got a bear, and “from there they got 
into trading, bartering, and swapping exotic animals.” The article says that the 
Petersens “plan to take their private zoo public if and when funds and special 
licenses permit them to," but that interested persons can call the Petersens to 
make “arrangements" to visit the ranch. (CX-2.) 

Both James and Patricia Petersen have full-time jobs in Grand Rapids, 
Nebraska. There is no one at the ranch on a regular basis in their absence. 
Their married daughter visits them several times a week and on weekends. 
She testified that friends and relatives come to the ranch to visit, but that she 
has not seen any strangers there. USDA investigators who have been to the 


ranch have at times seen people there but did not know whether they were [| 


relatives, friends, workers, or visitors. There have, however, been occasional 


visits by school children who had made arrangements beforehand. There is | 
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no evidence that the school children or anyone else who may have visited the 
ranch were charged any fee or admission or that the Petersens derived any 
economic benefit from visits. (Tr. 24, 59, 68, 76, 95, 109, 119-121.) 

In 1990, James Pctersen told USDA investigator Bob Wells that he had 
conducted animal auctions and that people could see the animals at the ranch 
by calling for an appointment. Wells told Petersen that he had to have a 
license to sell or exhibit animals. Petersen said he intended to get a license 
so he could open the 700 to the public. (Tr. 22-23, 59.) 

In January and February 1991, USDA investigator Don Borchert went to 
the ranch to tell the Petersens about the requirements for a license. James 
Petersen told him that he was willing to be licensed and was waiting for some 
information that another investigator (presumably Wells) was to send him. 
At the February visit, Petersen told Borchert that he planned to conduct an 
animal auction on April 6 and 7, 1991. Borchert told him he needed a license 
to conduct the atiction and gave him a packet of licensing information. (Tr. 
72-75.) 

Wells later obtained from James Petersen a poster announcing an auction 
by "Windy Hill Exotic’s” on April 6 and 7 of, among other animals, llamas, 
emus, Sicilian donkeys, rheas, Russian hogs, cashmere goats, and African 
pygmy goats. (Tr. 52; CX-12). Wells also later went through Petersens’ 
records for the auction and prepared a list of the animals sold and their 
sellers. It lists twenty-eight sellers and 156 animals. Most of the sellers had 
Nebraska addresses, but there were also sellers with Kansas, Oklahoma, and 
Wyoming addresses. (Tr. 52, 54; CX-12, CX-13.) 

On October 16, 1991, the Petersens applied for a license for “Windy Hill 
Exotic’s." The application lists James and Patricia Petersen as the facility's 
owners and, to describe their business, they checked the boxes on the form for 
“breeder,” “pets,” “auction,” and under the box for “other” wrote “exhibitor.” 
(CX-20.) The record is not clear, but apparently no license was ever granted 
because an inspection of their facility revealed that it did not meet the 
standards required for licensing. (Tr. 83; CX-19.) 

James Petersen admitted at the hearing signing a consignment sheet that 
states that he was the owner of fourteen animals that he had commissioned 
Vandiver Sales in Oklahoma to sell for him in September 1993. The 
consignment sheet states that the animals were sold for $1,753.50. (Tr. 99; 
CX-18.) 
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Law 


The complaint alleges that respondents violated the Animal Welfare Act 


by operating as animal dealers and exhibitors without a license. Section 2134 | 


of the Act (7 U.S.C. § 2134) requires animal dealers and exhibitors to obtain 
a license from the Secretary of Agriculture: 


No dealer or exhibitor shall sell or offer to sell or transport or offer 
for transportation, in commerce, to any research facility or for 
exhibition or for use as a pet any animal, or buy, sell, offer to buy or 
sell, transport or offer for transportation, in commerce, to or from 
another dealer or exhibitor under this chapter any animals, unless and 
until such dealer or exhibitor shall have obtained a license from the 
Secretary and such license shall not have been suspended or revoked. 


Section 2132(f) of the Act defines “dealer” as "any person who, in 
commerce, for compensation or profit, delivers for transportation, or 
transports, except as a carrier, buys, sells, or negotiates the purchase or sale 
of, (1) any dog or other animal whether alive or dead for research, teaching, 
exhibition, or use as a pet." 

Section 2132(h) defines “exhibitor” as any "person (public or private) 


exhibiting any animals, which were purchased in commerce or the intended | 


distribution of which affects commerce, or will affect commerce, to the public 


for compensation, as determined by the Secretary, and such term includes | 
carnivals, circuses, and zoos exhibiting such animals whether operated for | 


profit or not." 

Section 2149[(b)] provides for a penalty of not more than $2,500 for each 
violation of the Act with consideration to be given in determining the 
appropriateness of the penalty to the size of the business, the gravity of the 


violation, a person’s good faith, and history of any previous violations|, “and | 


the Secretary may also make an order that such person shall cease and desist 
from continuing such violation."] 


Discussion 


The [circumstances] tending to show that respondents James and Patricia | 
Petersen are exhibitors are the exotic animals they keep on their ranch, the 
sign at the entrance stating that it is a zoo and animal exhibit, the publicity the | 
ranch has received, the phone number that persons can call to visit the ranch, 
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the school children who have actually visited the ranch to see the animals, and 
James Petersen’s statements that he wants to open the ranch to the public. 
However, the sign at the ranch states that it is a “private” zoo and exhibit 
which persons can visit only by making arrangements beforehand. The 
Petersens do intend to open the ranch to the general public but, as the 
publicity indicates, this is only a prospective plan. The times that the animals 
can be seen are also obviously limited since they cannot be seen from the 
road, there is a gate at the entrance, and there is no one at the ranch during 
the weck to allow access for any persons who may be interested in seeing the 
animals. The only [identificd] members of the public the record shows to 
have actually visited the ranch are school children, but school children are 
often taken on pre-arranged field trips to both public and private facilities that 
would be of interest to children. Moreover, there is no evidence that anyone 
who may have visited the ranch had to pay any admission fee or that the 
Petersens otherwise received any compensation or economic benefit from the 
visits. 


With respect to respondents’ status as dealers, James Petersen told USDA 
officials that he intended to conduct an animal auction in April 1991, and the 


credible testimony of Bob Wells establishes that such an auction was 
conducted at that time by “Windy Hill Exotic’s," a facility jointly owned by 
James and Patricia Petersen, and that a very substantial number of animals 
were sold at the auction for persons who were from both Nebraska and other 
states. It is inferable that with such a large number of animals (156) and 
sellers (28) participating in the auction some of the buyers were also from 
states other than Nebraska. As the auctioneer, respondents were involved in 
negotiating the sale of animals and since they were doing this as a service to 
the sellers it is inferred that they did so for compensation or profit. They 
were therefore a "dealer" within the meaning of the Act. As respondents 
acted as a dealer without having the required license, they violated section 
2134 of the Act. 

Then, in September 1993, when respondents sold animals in another state 
for compensation without being licensed, they again violated the Act. 

Complainant seeks the .. . penalty of [$7,500].... In determining the 
appropriateness of this requested penalty, it is noted that, although there is no 
record of any previous violations, the violations in this case were deliberately 
willful. After being specifically told that they had to have a license, 
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respondents still went ahead with the sale of animals. In these circumstances, 
I find that . . . a [$5,000] penalty . . . is appropriate. 

Complainant also asks that respondents be prohibited from obtaining a 
license for one year. However, neither the Act nor the regulations specifically 
provides for such orders when a respondent is unlicensed (the regulations 
prohibit licensure for one year if a license has becn [denied after hearing] or 
if an applicant has been assessed a penalty by a state court for cruelty to 
animals, 9 C.F.R. § 2.11). Nevertheless, the Act provides in section 2151 (7 
U.S.C. § 2151) that the Secretary has the general authority to promulgate such 
“orders,” as well as such rules and regulations, as may be necessary to 
effectuate the policies of the Act. In view of this broad authority, the 
Secretary does have the power to order that unlicensed applicants who violate 
the Act be barred from licensure. Accordingly, in the circumstances here, I 
find that complainant’s request that respondents be prohibited for one year 
from obtaining a license is appropriate for the purpose of deterring 
respondents and others from failing to comply with the Act. 


Findings of Fact 


1. James Petersen and Patricia Petersen are individuals doing business as 
Windy Hill Exotic Animal Ranch and Windy Hill Exotic’s and whose address 
is Route 2, Loup City, Nebraska 69953. (Tr. 19, 99.) 

2. Windy Hill Exotic Animal Ranch is a facility containing such animals 
as lions, tigers, bears, deer, and elk. 

3. Respondents James Petersen and Patricia Petersen, doing business as 
Windy Hill Exotic Animal Ranch and Windy Hill Exotic’s, are not licensed as 
dealers [or exhibitors] under the Animal Welfare Act. 

4. On April 6 and 7, 1991, respondents served as the auctioneer in 
negotiating the sale of animals in commerce for compensation or profit. 

5. In September 1993, respondents sold animals in commerce for 
compensation. 


Conclusions of Law 


Respondents are dealers within the meaning of section 2132[(f)] of the 
Animal Welfare Act (7 U.S.C. § 2132{(f)]). Respondents violated section 2134 
of the Act (7 U.S.C. § 2134) by conducting an animal auction in April 1991, 
and by selling animals in September 1993, without having a license as required 
by section 2134. 
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ADDITIONAL FINDINGS AND CONCLUSIONS BY THE 
JUDICIAL OFFICER 


Findings 


6. The most recent inventory taken at the Windy Hill Exotic Animal 
Ranch on January 25, 1993, shows that the facility held 2 lions, 3 raccoons, 3 
bears, 2 tigers, 22 fallow deer, 5 sika deer, 3 elk, 3 cougars, and 2 wolves (CX 
19). Other animals noted at the facility at various times since 1990 are 
baboons, birds, capuchins, elks, ferrets, Russian wild hogs, pot bellied pigs, 
mouflon sheep, white tail deer, and wolves (CX 1, 2, 20; Tr. 21). 

7. Members of the public who make advance arrangements with 
Respondents are permitted to see the animals at the ranch (Tr. 26, 64-65; CX 
1, 2; RX 5). 

8. An article describing Windy Hill Exotic Animal Ranch in the 199] 
Central Nebraska Visitors Guide states (CX 2, p. 2; Tr. 30): 


One of Loup City’s most interesting places to visit is the WINDY 
HILLS EXOTIC ANIMAL FARM located north of Loup city on 8th 
Street past the Rose Lane Nursing Home. 


The Windy Hills Exotic Animal Farm is a collection of wild animals 
that are "kinda tame". Jim and Pat Petersen, who own the farm, started 
out raising pheasants. The opportunity arose to take a bear home, from 
there they got into trading, bartering and swapping exotic animals. 
What started out as a hobby has grown over the past several years into 
a collection of exotic animals that include deer, antelope, African pygmy 
goats and Russian hogs, mountain sheep, spotted deer, and Vietnamese 
pigs, baboons, Wild turkey, and ferrets, pigeons, mountain lions, rheas, 
and wolves, raccoons, small white doves, a Siberian tiger, and a host of 
other animals most folks wouldn’t consider having in their backyard. 


. . . If you are interested in seeing the Exotic Animal Farm, 
arrangements can be made by calling the Petersens at (308) 745-1480. 
People can enjoy seeing the exotic animals, no matter what the weather. 
The animals don’t hide, they will come when they are called. 
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9. On May 23, 1991, two Certificates of Veterinary Inspection were issued 
by the State of Nebraska allowing Jim Pctersen to ship a male baboon and 
three male cougars for cxhibition and sale at the OKC West Animal Sale in 
El Reno, Oklahoma (CX 4, 5). 

10. On May 16, 1991, a permit was issued by the State of Oklahoma 
authorizing Jim Petersen to import three cougar kittens and four Russian wild 
pigs into Oklahoma for the purpose of resale at the OKC West Animal Sale 
in El Reno, Oklahoma (CX 6). 

11. In March of 1991, Respondents sold one bear cub for $1,000 at the | 
OKC Exotic Sale in El Reno, Oklahoma (CX 20, p. 3). 

12. In April of 1991, Respondents sold two Russian pigs and four baby 
raccoons at the Windy Hill Exotics Sale in Ord, Nebraska (CX 13). 

13. In September of 1991, Respondents sold one cougar kitten for $175, 
one capuchin monkey for $825, and one Himadrya baboon for $250 at the 
OKC Exotic Sale in El] Reno, Oklahoma (CX 20, p. 3). On September 8, 
1991, Respondents sold two mouflon sheep for $13 each and one spotted 
fallow fawn for $120 at the Windy Hill Exotics Sale in Ord, Nebraska (CX 20, 
p. 3). On September 24, 1991, Respondents sold two western cougar kittens 
for $195 each at the Lolli Bros. Exotic Sale in Macon, Missouri (CX 20, p. 3). 

14. In April of 1991, Respondents purchased a sika doe for $200, a white 
fallow doe for $100, and a sika buck for $150 at the Windy Hill Exotics Sale 
in Ord, Nebraska (CX 20, p. 3). 

15. In September of 1991, Respondents purchased one white fallow buck 
for $300 at the OKC Exotic Sale in El Reno, Oklahoma (CX 20, p. 3). 
Respondents also purchased 3 elk bulls for $3,200 and 13 spotted fallow does 
for $2,913 at the Windy Hill Exotics Sale in Ord, Nebraska, on September 8, 
1991 (CX 20, p. 3). 

16. On September 4, 1993, Respondent James Petersen sold a llama for 
$450, two western cougar kittens for a total of $1,070, one coyote for $12.50, 
a red fox for $10, a guinea pig for $10, five rabbits for a total of $37, and a 
squirrel for $25 (CX 18). 

17. On September 2, 1993, Respondent James Petersen bought three 
bobcats for a total of $245 (CX 18). 

18. On April 6-7, 1991, Respondents conducted an exotic animal auction 
at Ord, Nebraska (CX 12-15; Tr. 26, 53-54). 

19. In July of 1990, Mr. Bob Wells, an APHIS Regulatory Enforcement | 
Investigator, visited Respondents at the Windy Hill Exotic Animal Ranch and 
discussed with them the need to become licensed under the AWA (Tr. 19-24). 
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20. On February 11, 1991, Mr. Don Borchert, an APHIS Animal Care 
Inspector, visited Respondents’ facility and discussed with Mr. Petersen the 
need for the Respondents to become licensed (CX 15; Tr. 71-75). 

21. In June of 1991, Mr. Wells again met with Respondents and advised 
them of their need to become licensed (Tr. 24-26). 

22. In December of 1991 and January of 1993, Dr. Richard Watkins, an 
APHIS Animal Care Specialist, visited Respondents’ premises and discussed 
the need for them to be licensed (Tr. 80-84). 


Conclusions 
The ALJ concluded that Respondents were not exhibitors primarily 
because there is no evidence that Respondents charged any admission fee to 
see the animals, stating (Initial Decision at 6): 
Moreover, there is no evidence that anyone who may have visited the 
ranch had to pay any admission fee or that the Petersens otherwise 


received any compensation or economic benefit from the visits. 


In these circumstances, I find that complainant has failed to show by 


a preponderance of the evidence that respondents are exhibiting animals 
"to the public for compensation" and are therefore not exhibitors as 
defined by the Act. 


However, in the case of "carnivals, circuses, and zoos," they are "exhibitors" 
irrespective of compensation. The term "exhibitor" is defined in section 2(h) 
of the Act as follows (7 U.S.C. § 2132(h) (emphasis added)): 


The term "exhibitor" means any person (public or private) exhibiting 
any animals, which were purchased in commerce or the intended 
distribution of which affects commerce, or will affect commerce, to the 
public for compensation, as determined by the Secretary, and such term 
includes carnivals, circuses, and zoos exhibiting such animals whether 
operated for profit or not; but such term excludes retail pet stores, 


The ALJ also referred to the fact that the ranch was a "private" zoo which could be visited 
“only by making arrangements beforehand" (Initial Decision at 5-6), but he did not point to any 
Statutory significance of that fact, and there is nothing in the definition of "exhibitor" that relates 
to that fact (7 U.S.C. § 2132(h)). 
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organizations sponsoring and all persons participating in State and 
country [sic] fairs, livestock shows, rodeos, purebred dog and cat shows, 
and any other fairs or exhibitions intended to advance agricultural arts 
and sciences, as may be determined by the Secretary; 


Unless “carnivals, circuses, and zoos" are included as exhibitors, irrespective 
of compensation, the emphasized words are deprived of all meaning. They 
would add nothing to the preceding part of the sentence not emphasized. 
That is, the first part of the sentence applies to “any person (public or 
private),” which would, of course, include "carnivals, circuses, and zoos." And 
the emphasized part relates to carnivals, circuses, and zoos exhibiting “such 
animals,” which refers back to the first part of the sentence, i.e., "any animals, 
which were purchased in commerce or the intended distribution of which 
affects commerce, or will affect commerce.” Hence the emphasized words are 
deprived of all meaning, and add nothing to the first part of the definition, 
unless carnivals, circuses, and zoos are included as “exhibitors,” irrespective of 
compensation. 

"No rule of statutory construction has been more definitely stated or more 
often repeated than the cardinal rule that ‘significance and effect shall, if 
possible, be accorded to every word. As early as in Bacon’s Abridgment, sect. 
2, it was said that "a statute ought, upon the whole, to be so construed that, 
if it can be prevented, no clause, sentence, or word shall be superfluous, void, 
or insignificant."" Ex parte Public Nat’l Bank of NY, 278 U.S. 101, 104 (1928) 
(internal citation omitted). 

The regulations define "zoo" as follows (9 C.F.R. § 1.1) (emphasis added): 


Zoo means any park, building, cage, enclosure, or other structure or 
premise in which a live animal or animals are kept for public exhibition 
or viewing, regardless of compensation. 


Under the administrative construction of the Act, zoos are regarded as 
exhibitors, regardless of compensation. It is well settled that an agency's 
interpretation of the statute which it is charged with administering is entitled 
to deference unless it is clearly erroneous or inconsistent with the language it 
interprets. Chemical Mfrs. Ass’n v. Natural Resources Defense Council, 470 
US. 116, 125-26 (1985); Chevron, U.S.A., Inc. v. Natural Resources Defense 
Council, 467 U.S. 837, 842-45 (1984); NLRB v. Hearst Publications, Inc., 322 
US. 111, 130-31 (1944). 
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In addition, the legislative history of the 1970 amendments, which expanded 
the coverage of the Act to include exhibitors, shows that a prime objective of 
the amendments was to “bring into the regulatory framework of the Act for 
the first time exhibitors (such as circuses, zoos, carnivals and road shows)" 
(H.R. REP. NO. 1651, 91st Cong., 2d Sess. 2 (1970), reprinted in 1970 
U.S.C.C.A.N. 5103, 5104). Nothing is said in the legislative history that 
circuses, zoos, and carnivals are included in the regulatory framework only if 
the exhibition is for compensation. 

For the foregoing reasons, based on my Findings 6-8, Respondents were 
"exhibitors," required to be licensed under the Act.* 

Respondents argue that the ALJ erred in drawing an inference that 
Respondents conducted the animal auction on April 6 and 7, 1991, for 
“compensation or profit" (Initial Decision at 6), which is an essential criterion 
(7 U.S.C. § 2132(f)). However, the inference that the large auction sale was 
conducted for compensation or profit is entirely reasonable. Moreover, 
Respondents’ advertisement for the April 6 and 7, 1991, auction expressly 
states, in the box headed "Terms and Conditions,” that commissions would be 
charged, ranging from 6 to 20 percent (CX 12). In addition, Respondents 
stated in their application for a license dated September 16, 1991, that "Our 
commission from our Sept 7, 1991 Exotic auction at Ord[, Nebraska,] was 
$2,519.20 and gross commission from spring 1991 was $3,652.80" (CX 20, p. 4). 
Hence the evidence proves that Respondents conducted the auction for 
compensation, without the need for any inference. 

I also infer that the animals sold by Respondents were sold for "research, 
teaching, exhibition, or use as a pet," another essential criterion (7 U.S.C. § 
2132(f)). Respondents operated an exotic animal auction, not a livestock 
auction market, and they sold at other exotic animal auctions. They were not 
selling animals for use as food. The type of animals sold and the nature of 
the auctions compel the inference that the animals were purchased for 
exhibition or use as pets. The same inference applies to Respondents 
September 1993 sale of animals. 


3No issue was raised below, and none is presented on appeal by Respondents, as to the 
statutory requirement that the animals be “purchased in commerce or the intended distribution 
of which affects commerce, or will affect commerce” (7 U.S.C. § 2132(h)). Accordingly, there 
is no need to consider this issue here. In any event, however, the record shows purchases in 
commerce, and Respondents’ display of the animals to the public constitutes a distribution of 
the animals affecting commerce. See In re Good, 49 Agric. Dec. 156, 173 (1990). Hence both 
alternatives of the "commerce" requirement are satisfied here. 
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Respondents contend that the ALJ erred in finding that Respondents sold 
animals as dealers in September 1993 on the grounds that this was not alleged 
in the Complaint. However, the Complaint alleges that Respondents "acted 
as dealers by selling animals for exhibition or use as pets, including but not 
limited to a baboon and three cougars on or about May 23, 1991, two wild pigs 
and four raccoons on or about April 6, 1991, and two bears and a cougar on 
or about February 23, 1992" (Complaint, ¢ II(B) (emphasis added)). 
Respondents’ sales in Oklahoma on September 4, 1993 (CX 18), just 11 days 
before the hearing, were properly considered at the hearing. See Cella v. 
United States, 208 F.2d 783, 788-89 (7th Cir. 1953), cert. denied, 347 U.S. 1016 
(1954) (Complaint alleging violations “at divers other times during the year 
1950" was not “fatally defective for lack of specificity"). 

As stated in In re Petty, 43 Agric. Dec. 1406, 1434-35 (1984), aff'd, No. 
3-84-2200-R (N.D. Tex. June 5, 1986): 


It is well settled that the formalitics and technicalities of court 
pleading are not applicable in administrative proceedings.” It is only 
necessary that the complaint in an administrative proceeding reasonably 
apprise the litigant of the issues in controversy; any such notice is 
adequate and satisfies due process in the absence of a showing that 
some party was misled.” 


“Wallace Corp. v. NLRB, 323 US. 248, 253 (1944); FCC v. Pottsville 
Broadcasting Co., 309 U.S. 134, 142-44 (1940). 


**NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 350-51 
(1938); Aloha Airlines, Inc. v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 
1979); NLRB v. Sunnyland Packing Co., 557 F.2d 1157, 1161 (Sth Cir. 
1977); L.G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971); Bruhn’s 
Freezer Meats of Chicago, Inc. v. USDA, 438 F.2d 1332, 1342 (8th Cir. 
1971); Swift & Co. v. United States, 393 F.2d 247, 252-53 (7th Cir. 1968); 
Cella v. United States, 208 F.2d 783, 788-89 (7th Cir. 1953), cert. denied, 
347 U.S. 1016 (1954); American Newspaper Pub. Ass’n v. NLRB, 193 
F.2d 782, 799-800 (7th Cir. 1951), cert. denied sub nom. International 
Typographical Union v. NLRB, 344 US. 816 (1952); Mansfield Journal 
Co. v. FCC, 180 F.2d 28, 36 (D.C. Cir. 1950); E.B. Muller & Co. v. FTC, 
142 F.2d 511, 518-19 (6th Cir. 1944); .A.E. Staley Mfg. Co. v. FTC, 135 
F.2d 453, 454-55 (7th Cir. 1943); NLRB v. Pacific Gas & Elec. Co., 118 
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F.2d 780, 788 (9th Cir. 1941); In re Sterling Colo. Beef Co., 35 Agric. 
Dec. 1599, 1601 (1976) (ruling on certified questions), final decision, 39 
Agric. Dec. 184 (1980), appeal dismissed, No. 80-1293 (10th Cir. Aug. 
11, 1980); In re Holcomb, 35 Agric. Dec. 1165, 1173-74 (1976). 


Furthermore, even where there are serious deficiencies in the 
administrative complaint, if as the government’s "case unfolded, there 
was a ‘reasonable opportunity to know the claims of the opposing party 
and to meet them,’ .. . the fundamental requirements of due process 
were met." Swift & Co. v. United States, 393 F.2d 247, 252 (7th Cir. 
1968), quoting from Morgan v. United States, 304 U.S. 1, 18 (1938); 
accord L.G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971). 


The ALJ expressly stated at the hearing (Tr. 47): 


JUDGE HUNT: All right. First of all to lay to rest the matter of 
the lateness and this is as it applies to any of the documents. There -- 
we don’t have the authority to not admit a document because it’s late. 
There are other things, we could postpone the hearing, give you 
additional time [to] consider a late document. 


Complainant’s attorney also stated on the record that she advised 
Respondents’ attorney “that if he needed any additional time to prepare this 
morning for the additional witnesses or exhibits he was told that he could 
[have] whatever time, you know, that I would agree to any time request” (Tr. 
771-78). No request for additional time to prepare or for a postponement was 
made by Respondents. Furthermore, when Complainant’s attorney called 
Respondent James Petersen as her witness to admit that his signature 
appeared on the Consignment Settlement ticket for the September 4, 1993, 
sale (CX 18; Tr. 99), Respondents’ attorney objected "to the calling of 
Mr. Petersen as violative of the Fifth Amendment to the Constitution and his 
[right to] remain silent in a proceeding which could deprive him of property’ 
(Tr. 98). It is obvious that Respondents did not want to introduce any 
evidence as to the September 4, 1993, sale, and that they were not prejudiced 
in any manner by the consideration of this sale in this proceeding. 

Respondents finally contend that the sanction is too severe. But it is 
actually quite modest in view of Respondents’ numerous willful violations. 
Respondents were advised as early as July of 1990 that they were required to 
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have a license (Finding 19). They were again advised of the need to be 
licensed on February 11, 1991, and in June 1991 (Findings 20 and 21). They 
were also advised of the need to be licensed in December 1991 and January 
1993 (Finding 22). Notwithstanding these repeated admonitions, Respondents 
continued to violate the Act and regulations by operating without a license on 
numerous occasions. 

The maximum civil penalty authorized by the Act is $2,500 for each 
violation. The Act provides (7 U.S.C. § 2149(b)): 


Any dealer, exhibitor, research facility, intermediate handler, carrier, 
or operator of an auction sale subject to section 2142 of this title, that 
violates any provision of this chapter, or any rule, regulation, or 
standard promulgated by the Secretary thereunder, may be assessed a 
civil penalty by the Secretary of not more than $2,500 for each such 
violation, and the Secretary may also make an order that such person 
shall cease and desist from continuing such violation. Each violation 
and each day during which a violation continues shall be a separate 
offense. No penalty shall be assessed or cease and desist order issued 
unless such person is given notice and opportunity for a hearing with 
respect to the alleged violation, and the order of the Secretary assessing 
a penalty and making a cease and desist order shall be final and 
conclusive unless the affected person files an appeal from the 
Secretary's order with the appropriate United States Court of Appeals. 
The Secretary shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the person involved, 
the gravity of the violation, the person’s good faith, and the history of 
previous violations. Any such civil penalty may be compromised by the 
Secretary. 


"The sale of each animal constitutes a separate violation." In re Bradshaw, 
50 Agric. Dec. 499, 504 (1991). "The purchase or sale of each animal 
constitutes a separate violation." Jn re Johnson, 51 Agric. Dec. 209, 212 
(1992). See also In re Hickey, 47 Agric. Dec. 840, 848 (1988), aff'd, 878 F.2d 
385 (9th Cir. 1989) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), printed in 48 Agric. Dec. 107 (1989), in which 
the false recording of the purchase of each dog was held to be a separate 
violation and the civil penalty was calculated accordingly. 

In the circumstances, the $5,000 civil penalty is quite modest, and the 
following Order should be issued. 
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Order 


1. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and the regulations and standards issued thereunder, and in 
particular, shall cease and desist from engaging in any activity for which a 
license is required under the Act and regulations without being licensed as 
required. 

2. Respondents are jointly and severally assessed a civil penalty of $5,000, 
which shall be paid within 60 days after service of this Order on Respondents 
by certified check or money order made payable to the Treasurer of the 
United States to the following address: 


United States Department of Agriculture 
Office of the General Counsel 
Marketing Division 

14th and Independence Ave., S.W. 
Room 2014 - South Building 
Washington, D.C. 20250-1417 


3. Respondents are prohibited from obtaining a license under the Act for 
1 year. 

The provisions of this Order shall become effective on the day after service 
of this Order on Respondents. 


In re: JAMES PETERSEN and PATRICIA PETERSEN, d/b/a WINDY 
HILLS EXOTIC ANIMAL FARM. 

AWA Docket No. 93-13. 

Order Denying Petition for Reconsideration filed May 23, 1994. 


Robert Ertman & Martha Leary Sotelo, for Complainant. 

James Orr, Broken Bow, NE, for Respondents. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


Respondents’ Petition for Reconsideration of the decision in this 
proceeding is denied for the reasons previously set forth in the Decision and 
Order filed on May 6, 1994. 
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In re: CAROLINA BIOLOGICAL SUPPLY COMPANY. 
AWA Docket No. 91-75. 
Decision and Order filed March 30, 1994. 


Civil penalty - Cease and desist order - Dealer - Motion to amend complaint - Preponderance 
of the evidence - Veterinary care - Improper handling - Records - Housing - Food - Sanitation - 
Cleaning. 


Judge Baker issued an order assessing a civil penalty of $2,500 and directing Respondent, a 
supplier of medical research supplies and materials, to cease and desist from failing to maintain 
its facilities in accordance with the regulations and standards involving records, housing, food, 
sanitation and cleaning. Post-hearing motion to amend complaint to add additional violations 
denied for lack of good cause. Complainant failed to establish by a preponderance of the 
evidence the allegations that Respondent failed to provide veterinary care and improperly 
handled cats by euthanizing cats and embalming the animals while still alive. Housekeeping 
violations were de minimis, especially in light of Respondent’s quick resolution of deficiencies. 
Complainant did not pursue other allegations pertaining to temperature at which rabbits were 
kept and condition of hamster cages. Complainant did not establish that violations were 
knowingly engaged in or that there was careless disregard of regulations and standards. 
Respondent’s recordkeeping did not comply with the plain language of the regulations, thwarting 
the effort of government to identify and trace animals. Violations did not constitute intentional 
misdeed or gross neglect of a known duty. Harsh sanctions sought by Complainant are 
unwarranted in light of Complainant’s failure to prove entirety of its case and Respondent’s 
immediate compliance. 


Donald A. Tracy, for Complainant. 


Kurt C. Stakeman, Michael E. Ray, and Eric C. Morgan, Winston-Salem, NC, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is an administrative proceeding initiated September 20, 1991, pursuant 
to the provisions of the Animal Welfare Act, as amended, 7 U.S.C. § 2131 et 
seq., and the regulations and standards issued thereunder, 9 C.F.R. § 1.1 
et seq., specifically 9 C.F.R. §§ 2.40, 2.131(a)(1), 2.75, 2.100, 3.56(a), (b) and 
(c), 3.50(c), 3.28(a), and 3.52(a), as well as the applicable Rules of Practice 
and Procedure 7 C.F.R. § 1.130 et seq. 


THE RESPONDENT 


Carolina Biological Supply Company, the Respondent herein, was 
organized approximately sixty-five years ago for the purposes of producing and 
distributing scientific supplies, medical research supplies and other educational 
supplies and materials. These include viral and plant cultures, preserved 
plants, organ and tissue slides and preparations, computer software, books, 
models and preserved animals. 
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Foundcd by a professor of biology and geology at Elon College, Carolina 
Biological has been known in the scientific and academic community since 
1937. Dr. Thomas E. Powell, Jr., who prepared embalmed animals for his 
college classes, formed Carolina Biological to supply specimens of embalmed 
animals to other teachers and researchers. By 1990, Carolina Biological’s 
business had grown to over thirty departments specializing in the preparation 
of products as diverse as biotechnology "DNA fingerprinting" kits, viral 
cultures, and preserved animals for dissection. Officcrs of the company have 
held highly regarded positions in the scientific community. Dr. Raymond 
Flagg, a vice president, has served as president of the Association of 
Southeastern Biologists and president of the North Carolina Academy of 
Science. For seventeen years prior to the charges brought by the United 
States Department of Agriculture ("USDA"), in the instant Complaint, 
Carolina Biological had a spotless record of compliance with the Animal 
Welfare Act ("Act") and the Regulations issued pursuant to the Act 
("regulations"). For fifty-six years Carolina Biological has striven to establish 
and maintain a reputation for excellence in the scientific community that it 
serves. 

The primary uses of the supplies and materials sold by Respondent are in 
the laboratory and in the classroom for medical research and for teaching. 


Since its inception, Respondent has become the largest and most respected 
producer and supplier in the world of biological teaching and research 
materials including preserved animals. Respondent company distributes its 
products worldwide to high schools, colleges, universities, research 
laboratories, Federal and State governmental agencies and individuals. 


THE COMPLAINT 


This action arises by reason of a Complaint filed on September 20, 1991, 
wherein the Respondent company was charged with having willfully violated 
sections 2.40 and 2.131(a)(1) of the regulations (9 C.F.R. §§ 2.40, 2.131(a)(1)) 
in that, "On or about April 4 and 6, May 18, June 6 and 15, July 11 and 13, 
1990, respondent failed to provide adequate veterinary care and failed to 
properly handle animals in that it improperly euthanized a total of at least ten 
cats and began embalming the cats while they were still alive, * * * ." 
Additional allegations in the Complaint are that (1) on September 20 and 21, 
1990, as a result of inspection of Respondent’s premises and records, it was 
found that the Respondent had failed to maintain complete records showing 
the acquisition and identification of animals, in willful violation of section 2.75 
of the regulations (9 C.F.R. § 2.75); and (2) it was further charged that on 
September 20 and 21, 1990, upon inspection of Respondent’s facility it was 
found that Respondent engaged in willful violations of section 2.100 of the 
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regulations (9 C.F.R. § 2.100) in that (a) the primary enclosures for rabbits 
were not kept clean and sanitized as requircd by the regulations (9 C.F.R. § 
3.56(a)(b)); (b) food for rabbits was not stored so as to protect it from 
spoilage, contamination and vermin infestation in violation of the regulations 
(9 C.-F.R. § 3.50(c)); and (c) that the premises were not kept clean and in 
good repair and free of accumulations of trash in violation of the regulations 
(9 C.F.R. § 3.56(c)). The final charge against the Respondent was that on 
July 17, 1991, upon inspection of Respondent’s facility it was found that the 
Respondent willfully violated section 2.100 of the regulations (9 C.F.R. § 
2.100) in that the primary enclosure for hamsters was not maintained in good 
repair as required by the regulations found in (9 C.F.R. § 3.28(a)) and the 
rabbits kept outdoors were not protected from atmospheric temperatures in 
excess of ninety degrees fahrenheit as required by the regulations found in 
(9 C.F.R. § 3.52(a)). 


In a timely filed Answer the Respondent denied generally the allegations 
of the Complaint and, in addition, asserted affirmative defenses to the effect 
that Respondent had not been given adequate notice of the facts of conduct 
that were alleged nor had Respondent been afforded an opportunity to 
demonstrate or achieve compliance with all the requirements of the Act; that 
to the extent inspections during July and September 1990 identified particular 


areas of concern for improvement, the Respondent had immediately, and well 
prior to receipt of the Complaint, made the suggested improvements. The 
Answer further asserted that in the event it were found that any of the 
conditions alleged in the Complaint constituted violations of the Act or the 
regulations and standards issued pursuant thereto, the Respondent denied that 
such actions were “willful” because they were not created by any intentional 
misdeeds by Respondent or by its gross neglect of known duties. 


Scope of Proceeding 


On September 19, 1991, Complainant filed a Complaint against Carolina 
Biological, alleging in pertinent part: 


II. On or about April 4 and 6, May 18, June 6 and 15, July 11 and 13, 
1990, respondent failed to provide adequate veterinary care and failed 
to properly handle animals in that it improperly euthanized a total of 
at least 10 cats and began embalming the cats while they were still 
alive, in willful violation of Sections 2.40 and 2.131(a)(1) of the 
regulations (9 C.F.R. Sec. 2.40, 2.131(a)(1)). 


In December, 1991, Complainant amended its Complaint after noticing that 
some of the dates mentioned in Count II of the Complaint were erroneous. 
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Carolina Biological consented to that amendment. The parties refined the 
issues raised in the Complaint in two pretrial conferences on January 27, 1992, 
and on February 18, 1993. The first took place in Washington, D.C. at the 
Department of Agriculture and the second by telephone. On June 8, 1992, 
the parties exchanged exhibits and witness lists. Complainant later prepared 
and provided Carolina Biological with a videotape composite prepared by it 
depicting the ten cats alleged in Count II of the Complaint to have been 
embalmed “while they were still alive." 

On March 9, 1993, the hearing began. In its opening statement 
Complainant stated that "* * * the first veterinary care violation that I’ve 
mentioned, that is the failure to check the cats, it is not an element of our 
case to show that those cats coming out of the gas chamber were, in fact, alive 
at that moment. The violation is, that as a dealer, subject to the Animal 
Welfare Act regulations, you must determine if the cats are alive or dead. . . 
[W]hat you check for is a heartbeat -- they didn’t do that. That’s the violation 
on that." (Tr. at 48-49). Carolina Biological objected to the new allegation 
of failure to “check for a heartbeat," as Carolina Biological had no prior notice 
of that claim. (Tr. at 74, 504, 823, 1297). Over Respondent’s objections, 
Complainant later introduced evidence to support the "check heartbeat" 
allegation, including testimony of its two experts regarding the standard of 
veterinary care that might require a heartbeat check of each euthanized 
animal. In addition and over Respondent’s objection, Complainant introduced 
two videotapes into evidence during the hearing, videotapes which were not 
previously mentioned as exhibits for the hearing, to illustrate the testimony of 
a witness regarding the failure of Carolina Biological to check euthanized cats 
for a heartbeat. At its closing statement Complainant added the charge of 
improper handling of euthanized cats before embalming. (Tr. at 1391). 

On June 28, 1993, and some three months after the hearing, Complainant 
filed its Motion to Amend the Complaint to conform to the proof adduced 
and litigated at the evidentiary hearing. By its Motion, the Government 
sought to amend Count II, above, to read: 


II. On or about April 4 and 6, May 18, June 6 and 15, July 11 and 13, 
1990, respondent failed to provide adequate veterinary care and failed 
to properly handle animals in that it improperly euthanized a total of 
at least 10 cats by not verifying that the cats were dead before handling 
them _as if they were dead and began embalming the cats while they 
were still alive, in willful violation of Sections 2.40 and 2.131(a)(1) of 
the regulations. (Amendatory language underlined) 


In its Motion to Amend, Complainant sought to add two additional violations 
to the Complaint. The first is Carolina Biological’s alleged failure to verify by 
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lack of heartbeat the death of the animals on the dates in the Complaint, in 
that “this failure demonstrates inadequate veterinary care in violation of 7 
C.F.R. 2.40.". (Motion to Amend, p. 1). The second allegation was that, 
because the cats were not known to be dead, Carolina Biological’s handling 
of the cats in removing them from cages violated the handling requirements 
of 7 C.F.R. § 2.131(a)(1). 

I carefully considered the entire record and on August 13, 1993, I denied 
the Complainant’s Motion to revise the Complaint. Among the reasons were: 
(1) Complainant made no showing of good cause to justify the after-the-fact 
amendment; (2) such amendment would violate Carolina Biological’s due 
process rights to notice of a claim and a meaningful opportunity to meet that 
claim; and (3) Carolina Biological was misled regarding the notice of the 
claims against it. 

The matter of Complainant attempting to amend the Complaint raises 
matters of serious, substantive concerns which are more than addressing 
technicalities, typographical errors or inadequate allegations of regulating 
standards. Rather Complainant seeks to add charges alleging new factual 
allegations never mentioned, nor alluded to, until the hearing. The tenor of 
the Administrative Procedure Act is to provide fair and just oral hearings -- 
not those where one party can ambush another. 

In this case Complainant may amend its Complaint only with authorization 
by the Judge upon a showing of good cause. 7 C.F.R. § 1.137. Complainant 
failed to show good cause for the proposed amendments. 

The term "good cause" is not defined in the United States Department of 
Agriculture regulations. A review of the use of the term reveals a general 
definition: i.e., good cause means a party must show some good reason to be 
permitted some extraordinary act. For example, USDA hearings are open to 
the public. Despite that rule, the hearing officer may sequester witnesses 
upon a finding of good cause. (7 C.F.R. § 1.141(g)(ii)). Oral argument 
before the Judicial Officer will not be transcribed unless good cause is shown. 
(7 C.F.R. § 1.145(d)). All subpoenas for witnesses must be received by the 
judge ten days prior to hearing except for good cause shown. (7 C.F.R. § 
1.149(a)). Finally, a Complaint may not be amended after notice of hearing 
without consent of the parties or a showing of good cause to the 
Administrative Law Judge. (7 C.F.R. § 1.137). In each of these regulations, 
some procedure outside the ordinary and usual may be permitted, but only if 
a party shows some good reason for doing so. 

It is certainly extraordinary to amend a Complaint after a hearing. The 
regulations set out a clear path for the introduction of claims through a 
Complaint, the response to those claims through an Answer and the 
clarification of those claims through pretrial conference and the exchange of 
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the identitics of witnesses and exhibits. The obvious goal is the efficient 
resolution of disputed claims in a manner consistent with due process. 

Complainant’s proposed amendments subverted that obvious goal. 
Complainant sought to ignore the entire pre-hearing process of claim 
identification and clarification, instead announcing claims at the hearing and 
seeking to add those claims at the conclusion of the hearing process. The 
regulations permit Complainant such an extraordinary process, but only upon 
a showing of some good reason for doing so. 

Complainant did not suggest that good cause existed for the proposed 
amendments. Complainant had not suddenly discovered some new aspect to 
its case. Complainant investigated and studied the facts for almost one year 
before filing its Complaint. Eighteen more months elapsed between the filing 
of the Complaint and the hearing. The witnesses used by Complainant at the 
hearing were those consulted prior to filing of the Complaint. The proposed 
amendments were not the result of surprise evidence from Carolina 
Biological; counsel for Complainant announced one of the new charges 
("check heartbeats") at the start of his opening statement and referred to the 
other as a claim for the first time in his closing argument. Complainant has 
offered no good reason for waiting until the hearing to announce one of the 
new claims or for amending the Complaint after the hearing. Complainant 
had not met its initial burden to establish good cause. Permitting the 
proposed amendments would have violated due process. 

The fundamental elements of procedural due process are notice and an 
opportunity to be heard. Mullane v. Central Hanover Bank & Trust Co., 339 
U.S. 306 (1950), Yellow Freight System, Inc. v. Martin, 954 F.2d 353 (6th Cir. 
1992). "To satisfy the requirements of due process, an administrative agency 
must give the party charged a clear statement of the theory on which the 
agency will proceed with the case." Yellow Freight, supra, at 357. An agency 
cannot change theories in midstream without giving reasonable notice of the 
change. Jd. After notice, Carolina Biological had to be provided a 
meaningful opportunity to meet the Complaint. NLRB v. Homemaker Shops, 
Inc., 724 F.2d 525 (6th Cir. 1984). 

The United States Department of Agriculture’s hearing process is 
consistent with due process mandates. The Complaint must state briefly and 
clearly the allegations of fact and provisions of law which constitute a basis for 
the proceeding. In reliance upon the issues raised in the Complaint, the 
Respondent answers the Complaint and prepares for a hearing upon those 
issues. The pretrial conference and the exchange of the identifies of witnesses 
and exhibits focuses those issues so that the hearing may be streamlined and 
efficient. As a result, Respondent has notice of the claim and a meaningful 
opportunity to respond at the hearing. Carolina Biological had no such notice. 
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Carolina Biological had no notice of the charges Complainant sought to 
add. Count II of the Complaint alleged that Carolina Biological embalmed 
ten cats while still alive: 


"Il. 


On or about April 4 and 6, May 18, June 6 and 15, July 11 and 13, 
1990, respondent failed to provide adequate veterinary care and failed 
to properly handle animals in that it improperly euthanized a total of 
at least 10 cats and began embalming the cats while they were still 
alive, in willful violation of Sections 2.40 and 2.131(a)(1) of the 
regulations, (9 C.F.R. Sec. 2.40, 2.131(a)(1))." 


This count, like the others in the Complaint, expresses a single charge. Given 
the specificity of the dates and the limited number of cats in question, the 
count provides a brief and clear allegation of the conduct involved and the 
applicable regulatory standards violated. Nowhere is there any notice or 
allegation that Carolina Biological should have checked for a heartbeat in 
each cat or handled it differently prior to embalming. Moreover, there was 
no notice nor allegation of the new claims at any time prior to the hearing. 


In June, 1992, Carolina Biological received Complainant’s list of witnesses 
and exhibits. It did not mention any charge involved checking for heartbeat 
or pre-embalming handling of euthanized animals. 

In February, 1993, Complainant wrote Carolina Biological with an updated 
witness list. Complainant’s experts were described as those -- “who will testify 
concerning the condition of the cats being embalmed." There was no mention 
of the new charges. 

One week later a telephonic pretrial conference was held by the 
Administrative Law Judge. 

Complainant provided Carolina Biological with a videotape compilation of 
the cats described in Count II. There was no depiction of any of the ten cats 
except at the embalming procedure. There was no video or other reference 
to checking the heartbeat of any cat or pre-embalming handling of the cats. 

The clear reading and natural implication of Complainant’s Complaint, 
evidence, actions and conversations, and that reasonably relied upon by 
Carolina Biological, was that Count II alleged that ten cats were embalmed 
while alive. The only notice of the "check heartbeat" claim came at 
Complainant’s opening statement. There was no notice of the new improper 
handling charge until the conclusion of the hearing. 

Complainant argued that the new charges were implied in Count II. It 
sought support from the words “improper euthanasia" and "improperly 
handled” in the Complaint and says that these words include the two new 
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charges. Complainant contends that the inclusion of those words already put 
Carolina Biological on notice, apparently, that any act related to euthanasia 
and any act of handling was a fair subject for the hearing. Complainant may 
be correct if Count II alleged only improper euthanasia and improper 
handling of cats. Count II is far more specific. It alleges that there was 
inadequate veterinary care and improper handling in that it improperly 
euthanized and began embalming specific cats on specific dates while the cats 
were still alive. That specificity, relied upon by Carolina Biological, makes 
clear the single charge named in Count II. Moreover, each of the other 
counts in the Complaint alleges a single count or specifically lists multiple 
counts. There is no warning from the face of the Complaint that Carolina 
Biological should be on notice for any implied claim. 

Carolina Biological had no reasonable opportunity to litigate the new 
claims. 

The second prong of due process is that the Carolina Biological must have 
a “meaningful opportunity to meet the complaint." N.C.R.B. v. Homemaker 
Shops, Inc., 724 F.2d 535 at 548 (6th Cir. 1984). In that case, Complainant 
attempted to amend its Complaint at hearing to add an additional charge. 
Notice of the proposed amendment was given three or four days prior to the 
hearing. The court found that "to allow this amendment would have been to 
encourage the most 1a[x] legal practices on the part of the General Counsel’s 
office. (Transcript at 59)." Id. The charge to be added was uncovered in the 
agency’s investigation, was similar in nature to those in the original Complaint 
and occurred at roughly the same time. Respondent had only a weekend to 
examine and investigate the new charge and locate, interview and secure the 
attendance of potential witnesses. Counsel for Complainant had months to 
prepare his case. The court concluded that "we cannot find that the allegation 
was fully or fairly litigated at the administrative hearing.” Id. 

Complainant contends that mention of the “check heartbeat" charge in its 
opening statement gave Carolina Biological an opportunity at the hearing to 
respond to that charge, despite the complete absence of notice. Carolina 
Biological was in hearing all of each business day of the week of the hearing 
and thus without an opportunity to locate and contact additional witnesses. 
Carolina Biological established in the hearing that its checks of euthanized 
animals were pursuant to former and current veterinary direction, in an effort 
to respond to the new "check heartbeat" claim. Nonetheless, Carolina 
Biological had no opportunity to obtain other witnesses who could testify to 
that veterinary direction or the checking of euthanized animals. Because 
Carolina Biological had no notice of the use of the two PETA videotapes by 
Complainant, Carolina Biological could not obtain witnesses to testify about 
handling of animals on those two occasions or others. 
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More important in a due process sense is the nature of the regulatory 
standard allegedly violated in the check heartbeat claim. The regulatory 
standard requires the provision of adequate veterinary care of animals. In 
other words, the basic issue is one for veterinary experts who may describe an 
opinion as to whether proper veterinary care requires a check of the heartbeat 
of euthanized animals. Complainant skillfully used its experts in an attempt 
to establish that claim. Carolina Biological, however, was denied an 
opportunity to consult and obtain any experts to respond to a charge that by 
its nature requires expert testimony. Carolina Biological had no meaningful 
opportunity to litigate the “check heartbeat" charge. 

It strains credulity for Complainant to argue that Carolina Biological had 
a meaningful opportunity to litigate the additional handling charge announced 
for the first time in Complainant’s closing argument. There was a lack of due 
process where Complainant never mentioned the new improper handling 
charge until the completion of the hearing and where the evidence supporting 
the new claim consisted in part, of PETA videotapes never identified as 
exhibits prior to trial. Carolina Biological had no opportunity to obtain other 
witnesses who would describe Carolina Biological’s animal handling. Carolina 
Biological had no opportunity to locate expert witnesses who might describe 
whether an obviously unconscious cat would perceive its handling and whether 
that handling was cause for discomfort to the unconscious animal. 

Carolina Biological was misled by Complainant. Complainant withheld the 
new claims until the hearing; as a result, Carolina Biological was misled as to 
the nature of the claims to be asserted by Complainant. At the surprise 
inspection in September, 1990, by Drs. Overton and Cox, Carolina Biological 
was not notified by Complainant that it should be checking for a heartbeat in 
euthanized animals or that its handling of euthanized animals was improper. 
Almost a year later, Complainant charged Carolina Biological with, among 
other things, embalming live animals. That issue, much more than the others, 
was the focus of the pretrial conference. The exhibits identified and produced 
by Complainant were not consistent with or relevant to the new charges. All 
of Complainant’s representations, exhibits and conduct were consistent only 
with the charges stated in the Complaint. In justifiable reliance upon those 
representations, exhibits and conduct over the course of 30 months, Carolina 
Biological prepared to meet the claims enumerated in the Complaint. 

Carolina Biological was misled by Complainant not only because of the 
lack of notice of the new claims, but also it was misled because Complainant 
never mentioned the new claims to Carolina Biological yet Complainant came 
prepared to raise those issues at the hearing. After all, the new claims 
arose at the same time as the embalming charge. Complainant had been 
meeting with the PETA’s representatives and witnesses and its own experts 
for at least two years. The new claims arose from the same investigation as 
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the others. Nonethcless, the new charges were withheld until the hearing 
where they were announced for the first time. Complainant’s witnesses were 
obviously prepared to address those new issues, but Carolina Biological had 
been misled as to the notice of the charges intended to be tried at the hearing. 

Even if the Complaint herein were to be regarded amended, as sought by 
the Complainant, an evaluation of the entire record herein, does not support 
the allegations. 


OTHER MATTERS 


An oral hearing was held in Greensboro, North Carolina, from March 8 
through March 12, 1993, before Administrative Law Judge Dorothea A. 
Baker. The Complainant was represented by Donald A. Tracy, Esquire, 
Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250. The Respondent was represented by Kurt C. 
Stakeman, Esquire, Michael E. Ray, Esquire, and Eric C. Morgan, Esquire, 
all of the firm Womble, Carlyle, Sandridge & Rice, Post Office Drawer 84, 
1600 One Triad Park, Winston-Salem, North Carolina 27101. Also appearing 
at the oral hearing on bchalf of the People for the Ethical Treatment of 
Animals was Philip J. Hirschkop, Esquire, Hirschkop & Associates, P.C., 108 
North Columbus Street, Alexandria, Virginia 22313, and Heather R. 
Henthorne, Esquire, in-house counsel for the People for the Ethical 
Treatment of Animals. 

The appearance of counsel for PETA may be explained by matters which 
had previously taken place. In the late summer and fall of 1990, the 
management of Carolina Biological first began to realize that something 
unusual had happened to the company. In August, 1990, ABC News 
requested a tour of Carolina Biological’s campus for a “back to school" 
television special. ABC News turned the tour into an interrogation about 
whether Carolina Biological was receiving and embalming "live" cats. In 
September, 1990, a three-person USDA inspection team, that did not include 
Carolina Biological’s usual inspector, appeared on its campus. Around the 
same time, the company discovered that undercover investigators for People 
for the Ethical Treatment of Animals ("PETA") had extensively and secretly 
videotaped business activities of Carolina Biological without its knowledge or 
consent. 

In due course the parties filed briefs, the last brief having been filed 
October 14, 1993. 
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APPLICABLE STATUTORY AND REGULATORY PROVISIONS 


The Act at 7 U.S.CA. § 2131 contains Congress’ statement of policy with 
regard to its intent of assuring the care and treatment of animals. In part, this 
is: 


The Congress finds that animals and activities which are regulated 
under this chapter are either in interstate or foreign commerce or 
substantially affect such commerce or the free flow thereof, and that 
regulation of animals and activities as provided in this chapter is 
necessary to prevent and eliminate burdens upon such commerce and 
to effectively regulate such commerce, in order-- 


(1) to insure that animals intended for use in research 
facilities or for exhibition purposes or for use as pets are 
provided humane care and treatment. . . . 


The Congress further finds that it is essential to regulate, as provided 
in this chapter, the transportation, purchase, sale, housing, care, 
handling, and treatment of animals by carriers or by persons or 
organizations engaged in using them for research or experimental 
purposes or for exhibition purposes or holding them for sale as pets or 
for any such purpose or use. 


The Secretary, by the Act, at 7 U.S.C.A. § 2151, is authorized to issue 
“such rules, regulations, and orders as he may deem necessary in order to 
effectuate the purpose of this chapter." And, further, the Secretary is 
authorized to regulate the conduct of dealers by the Act, at 7 U.S.C.A. § 
2143{(a)], as follows: 


(1) The Secretary shall promulgate standards to govern the 
humane handling, care, treatment, and transportation of animals by 
dealers, research facilities, and exhibitors. 


(2) The standards described in paragraph (1) shall include 
minimum requirements-- 


(A) for handling, housing, feeding, watering, sanitation, 
ventilation, shelter from extremes of weather and temperatures, 
adequate veterinary care, and separation by species where the 
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Secretary finds necessary for humane handling, care, or 
treatment of animals. . . . 





Section 2(f) of the Act, 7 U.S.C.A. § 2132(f), states in part: 





(f) the term “dealcr" means any person who, in commerce, for 
compensation or profit, delivers for transportation, or transports, except 
as a carrier, buys, or sells, or negotiates the purchase or sale of, (1) any 
dog or other animal whether alive or dead for research, teaching, 
exhibition, or use as a pet, or (2) any dog for hunting, security, or 
breeding purposes, except that this term does not include-- 












(i) a retail pet store except such store which sells any animal 
to a research facility, an exhibitor, or a dealer; or 


(ii) any person who does not sell, or negotiate the 
purchase or sale of any wild animal, dog, or cat, and who 
derives no more than $500 gross income from the sale of other 
animals during any calendar year; 
























The punitive provisions of the Act, provide, at 7 U.S.CA. § 2149, as 
follows: 


(a) 






ue 
to 






If the Secretary has reason to believe that any person licensed as a 
dealer, exhibitor, or operator of an auction sale subject to section 2142 
of this title, has violated or is violating any provision of this chapter, or 
any of the rules or regulations or standards promulgated by the 
Secretary hereunder, he may suspend such person’s license temporarily, 
but not to exceed 21 days, and after notice and opportunity for hearing, 
may suspend for such additional period as he may specify, or revoke 
such license, if such violation is determined to have occurred. 


(b) 





or 











Any dealer, exhibitor, research facility, intermediate handler, carrier, 
or operator of an auction sale subject to section 2142 of this title, that 
violates any provision of this chapter, or any rule, regulation, or 
standard promulgated by the Secretary thereunder, may be assessed a 
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civil penalty by the Secretary of not more than $2,500 for each such 
violation, and the Secretary may also make an order that such person 
shall cease and desist from continuing such violation. Each violation 
and each day during which a violation continues shall be a separate 
offense. No penalty shall be assessed or cease and desist order issued 
unless such person is given notice and opportunity for a hearing with 
respect to the alleged violation, and the order of the Secretary assessing 
a penalty and making a cease and desist order shall be final and 
conclusive unless the affected person files an appeal from the 
Secretary's order with the appropriate United States Court of Appeals. 
The Secretary shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the person involved, 
the gravity of the violation, the person’s good faith, and the history of 
previous violations. . . . 


Subpart D--Attending Veterinarian and Adequate Veterinary Care 


§ 2.40 Attending veterinarian and adequate veterinary care 
(dealers and exhibitors). 


(a) Each dealer or exhibitor shall have an attending veterinarian 
who shall provide adequate veterinary care to its animals in compliance 
with this section. 


(1) Each dealer and exhibitor shall employ an attending 
veterinarian under formal arrangements. In the case of a part-time 
attending veterinarian or consultant arrangements, the formal 
arrangements shall include a written program of veterinary care and 
regularly scheduled visits to the premises of the dealer or exhibitor; and 


(2) Each dealer and exhibitor shall assure that the attending 
veterinarian has appropriate authority to ensure the provision of 
adequate veterinary care and to oversee the adequacy of other aspects 
of animal care and use. 


(b) Each dealer or exhibitor shall establish and maintain 
programs of adequate veterinary care that include: 
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(1) The availability of appropriate facilities, personnel, 
equipment, and services to comply with the provisions of this 
subchapter; 


(2) The use of appropriate methods to prevent, control, 
diagnose, and treat diseases and injuries, and the availability of 
emergency, weekend, and holiday care; 


(3) Daily observation of all animals to assess their health and 
well-being; Provided, however, That daily observation of animals may 
be accomplished by someone other than the attending veterinarian; and 
Provided, further, That a mechanism of direct and frequent 
communication is required so that timely and accurate information on 
problems of animal health, behavior, and well-being is conveyed to the 
attending veterinarian; 


(4) | Adequate guidance to personnel involved in the care and use 
of animals regarding handling, immobilization, anesthesia, analgesia, 


tranquilization, and euthanasia; and 


(5) Adequate pre-procedural and post-procedural care in 
accordance with established veterinary medical and nursing procedures. 


Subpart 1--Miscellaneous 
§ 2.125 Information as to business; furnishing of same by dealers, 


exhibitors, operators of auction sales, intermediate handlers, and 
carriers. 


§ 2.131 Handling of animals. 


(a)(1) Handling of all animals shall be done as expeditiously and 
carefully as possible in a manner that does not cause trauma, 
overheating, excessive cooling, behavioral stress, physical harm, or 
unnecessary discomfort. 
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Subpart G--Records 
§ 2.75 Records: Dealers and exhibitors. 


(a)(1) Each dealcr, other than operators of auction sales and 
brokers to whom animals are consigned, and each exhibitor shall make, 
keep, and maintain records or forms which fully and correctly disclose 
the following information concerning each dog or cat purchased or 
otherwise acquired, owned, held, or otherwise in his or her possession 
or under his or her control, or which is transported, euthanized, sold, 
or otherwise disposed of by that dealer or exhibitor. The records shall 
include any offspring born of any animal while in his or her possession 
or under his or her control. 


(i) The name and address of the person from whom a dog or cat 
was purchased or otherwise acquired whether or not the person is 
required to be licensed or registered under the Act; 


(ii) | The USDA license or registration number of the person if 
he or she is licensed or registered under the Act; 


(ili) The vehicle license number and state, and the driver’s license 
number and state of the person, if he or she is not licensed or 
registered under the Act; 


(iv) The name and address of the person to whom a dog or cat 
was sold or given and that person’s license or registration number if he 
or she is licensed or registered under the Act; 


(v) | The date a dog or cat was acquired or disposed of, including 
by euthanasia; 


(vi) The official USDA tag number or tattoo assigned to a dog 
or cat under §§ 2.50 and 2.54; 


(vii) A description of each dog or cat which shall include: 
(A) The species and breed or type; 
(B) The sex; 


(C) The date of birth or approximate age; and 
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(D) The color and any distinctive markings; 


(viii) The method of transportation including the name of the 
initial carrier or intermediate handler or, if a privately owned vehicle 
is used to transport a dog or cat, the name of the owner of the 
privately owned vehicle; 


(ix) The date and method of disposition of a dog or cat, e.g., sale, 
death, euthanasia, or donation. 


(2) Record of Dogs and Cats on Hand (VS Form 18-5) and 
Record of Disposition of Dogs and Cats (VS Form 18-6) are forms 
which may be used by dealers and exhibitors to make, keep, and 
maintain the information required by paragraph (a)(1) of this section. 


(3) |The USDA Interstate and International Certificate of Health 
Examination for Small Animals (VS Form 18-1) may be used by 
dealers and exhibitors to make, keep, and maintain the information 
required by paragraph (a)(1) of this section and § 2.79. 


(4) One copy of the record containing the information required 
by paragraph (a)(1) of this section shall accompany each shipment of 
any dog or cat purchased or otherwise acquired by a dealer or 
exhibitor. One copy of the record containing the information required 
by paragraph (a)(1) of this.... 


x**x* eK * 


Subpart H--Compliance With Standards and Holding Period 
§ 2.100 Compliance with standards. 


(a) Each dealer, exhibitor, operator of an auction sale, and 
intermediate handler shall comply in all respects with the regulations 
set forth in part 2 and the standards set forth in part 3 of this 
subchapter for the humane handling, care, treatment, housing, and 
transportation of animals. . . . 


§ 3.56 Sanitation. 


(a) Cleaning of primary enclosures. (1) Primary enclosures shall 
be kept reasonably free of excreta, hair, cobwebs and other debris by 
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periodic cleaning. Mcasures shall be taken to prevent the wetting of 
rabbits in such enclosures if a washing process is used. 


(2) In primary enclosures cquipped with solid floors, soiled litter 
shall be removed and replaced with clean litter at least once each week. 


(3) If primary enclosures are equipped with wire or mesh floors, 
the troughs or pans under such enclosures shall be cleaned at least 
once each week. If worm bins are used under such enclosures they 
shall be maintained in a sanitary condition. 


(b) Sanitization of primary enclosures. (1) Primary enclosures 
for rabbits shall be sanitized at least once every 30 days in the manner 
provided in paragraph (b)(3) of this section. 


(2) Prior to the introduction of rabbits into empty primary 
enclosures previously occupied, such enclosures shall be sanitized in the 
manner provided in paragraph (b)(3) of this section. 


(3) Primary enclosures for rabbits shall be sanitized by washing 
them with hot water (180° F.) and soap or detergent as in a 
mechanical cage washer, or by washing all soiled surfaces with a 
detergent solution followed by a safe and effective disinfectant, or by 
cleaning all soiled surfaces with live steam or flame. 


(c) Housekeeping. Premises (buildings and grounds) shall be 
kept clean and in good repair in order to protect the animals from 
injury and to facilitate the prescribed husbandry practices set forth in 
this subpart. Premises shall remain free of accumulations of trash. 


x**x* kK * * 


Subpart C--Specifications for the Humane Handling, Care, Treatment 
and Transportation of Rabbits 


FACILITIES AND OPERATING STANDARDS 
§ 3.50 Facilities, general. 


(a) Structural strength. Indoor and outdoor housing facilities for 
rabbits shall be structurally sound and shall be maintained in good 
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repair, to protect the animals from injury, to contain the animals, and 
to restrict the entrance of other animals. 


(b) Water and electric power. Rcliable and adequate electric 
power, if required to comply with other provisions of this subpart, and 
adequate potable water shall be available. 


(c) Storage. Supplies of food and bedding shall be stored in 
facilities which adequately protect such supplies against infestation or 
contamination by vermin. Refrigeration shall be provided for supplies 
of perishable food. 


(d) | Waste disposal. Provision shall be made for the removal and 
disposal of animal and food wastes, bedding, dead animals, and debris. 
Disposal facilities shall be so provided and operated as to minimize 
vermin infestation, odors, and disease hazards. 


(e) | Washroom and sinks. Facilities, such as washrooms, basins, 
or sinks, shall be provided to maintain cleanliness among animal 


caretakers. 


ANIMAL HEALTH AND HUSBANDRY STANDARDS 


** kK * 
§ 3.56 Sanitation. 
(c) Housekeeping. Premises (buildings and grounds) shall be 
kept clean and in good repair in order to protect the animals from 


injury and to facilitate the prescribed husbandry practices set forth in 
this subpart. Premises shall remain free of accumulations of trash. 


** * * * 


Subpart B--Specifications for the Humane Handling, Care, Treatment, 
and Transportation of Guinea Pigs and Hamsters 


FACILITIES AND OPERATING STANDARDS 


§ 3.25 Facilities, general. 
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(a) Structural strength. Indoor and outdoor housing facilities for 
guinea pigs or hamsters shall be structurally sound and shail be 
maintained in good repair, to protect the animals from injury, to 
contain the animals, and to restrict the entrance of other animals. 














(b) Water and electric power. Reliable and adequate electric 
power, if required to comply with other provisions of this subpart, and 
adequate potable water shall be available. 














(c) Storage. Supplies of food and bedding shall be stored in 
facilities which adequately protect such supplies against spoilage or 
deterioration and infestation or contamination by vermin. Food 
supplies shall be stored in containers with tightly fitting lids or covers 
or in the original containers as received from the commercial sources 
of supply. Refrigeration shall be provided for supplies of perishable 
food. 


(d) Waste disposal. Provisions shall be made for the removal 
and disposal of animal and food wastes, bedding, dead animals, and 
debris. Disposal facilities shall be so provided and operated as to 
minimize vermin infestation, odors, and disease hazards. 


























(e) Washroom and sinks. Facilities, such as washrooms, basins, 
or sinks, shall be provided to maintain cleanliness among animal 
caretakers. 






[32 FR 3273, Feb. 24, 1967, as amended at 44 FR 63492, Nov. 2, 1979] 






§ 3.26 Facilities, indoor. 














(a) Heating. Indoor housing facilities for guinea pigs or hamsters 
shall be sufficiently heated when necessary to protect the animals from 
the cold, and to provide for their health and comfort. The ambient 
temperature shall not be allowed to fall below 60° F. nor to exceed 85° 
F. 













(b) Ventilation. Indoor housing facilities for guinea pigs or 
hamsters shall be adequately ventilated to provide for the health and 
comfort of the animals at all times. Such facilities shall be provided 
with fresh air either by means of windows, doors, vents, or air 
conditioning, and shall be ventilated so as to minimize drafts, odors, 
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and moisture condensation. The ambient temperature shall not be 
allowed to rise above 85° F. 


(c) Lighting. Indoor housing facilities for guinea pigs or 
hamsters shall have ample light, by natural or artificial means, or both, 
of good quality and well distributed. Such lighting shall provide 
uniformly distributed illumination of sufficient light intensity to permit 
routine inspection and cleaning during the entire working period. 
Primary enclosures shall be so placed as to protect the guinea pigs or 
hamsters from excessive illumination. 


(d) Interior surfaces. The interior building surfaces of indoor 
housing facilities shall be constructed and maintained so that they are 
substantially impervious to moisture and may be readily sanitized. 

§ 3.27 Facilities, outdoor. 


(a) Hamsters shall not be housed in outdoor facilities. 


(b) Guinea pigs shall not be housed in outdoor facilities unless 


such facilities are located in an appropriate climate and prior approval 
for such outdoor housing is obtained from the Deputy Administrator. 


§ 3.28 Primary enclosures. 


All primary enclosures for guinea pigs and hamsters shall conform 
to the following requirements: 


(a) General. (1) Primary enclosures shall be structurally sound 
and maintained in good repair to protect the guinea pigs and hamsters 
from injury. Such enclosures, including their racks, shelving and other 
accessories, shall be constructed of smooth material substantially 
impervious to liquids and moisture. 


(2) Primary enclosures shall be constructed and maintained so 
that the guinea pigs or hamsters contained therein have convenient 
access to clean food and water as required in this subpart. 


(3) Primary enclosures having a solid floor shall be provided with 
clean bedding material. 
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(4) | Primary enclosures equipped with mesh or wire floors shall 
be so constructed as to allow feces to pass through the spaces of the 
mesh or wire: Provided, however, That such floors shall be constructed 
so as to protect the animals’ feet and legs from injury. 


(b) Space requirements--(1) Guinea pigs and hamsters. Primary 
enclosures shall be constructed and maintained so as to provide 
sufficient space for each animal contained therein to make normal 
postural adjustments with adequate freedom or movement. 


(2) Guinea pigs. In addition to the provisions of paragraph 
(b)(1) of this section, the following space requirements are applicable 
to primary enclosures for guinea pigs: 


(i) The interior height of any primary enclosure used to confine 
guinea pigs shall be at least 6'4 inches. 


(ii) | Each guinea pig housed in a primary enclosure shall be 
provided a minimum amount of floor space in accordance with the 
following table: 


Minimum 
Weight or stage of maturity space per 
guinea pig 
(square 
inches) 


Weaning to 350 grams 
350 grams or more 
Breeders 


(3) Hamsters. In addition to the provisions of paragraph (b)(1) 
of this section, the following space requirements are applicable to 
primary enclosures for hamsters: 


(i) The interior height of any primary enclosure used to confine 
hamsters shall be at least 5'4 inches, except that in the case of dwarf 
hamsters, such interior height shall be at least 5 inches. 
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(ii) | A nursing female hamster, together with hcr litter, shall be 
housed in a primary enclosure which contains no other hamsters and 
which provides at Icast 121 square inches of floor space: Provided, 
however, That in the case of dwarf hamsters such floor space shall be 
at least 25 square inches. 


(iii) The minimum amount of floor space per individual hamster 
and the maximum number of hamsters allowed in a single primary 
enclosure, except as provided for nursing females in paragraph 
(b)(3)(ii) of this section, shall be in accordance with the following 
table: 


Minimum space per | Maximum 


| 

| hamster (square | population 

| inches) | per 

| | enclosure 
Dwarf _ Other 


Weaning to 5 wks. 5.0 10.0 20 
5 to 10 wks 7.5 12.5 16 
10 wks or more 15.0 13 


§ 3.52 Facilities outdoor. 


(a) Shelter from sunlight. When sunlight is likely to cause 
overheating or discomfort, sufficient shade shall be provided to allow 
all rabbits kept outdoors to protect themselves from the direct rays of 
the sun. When the atmospheric temperature exceeds 90° F. artificial 
cooling shall be provided by a sprinkler system or other means. 


Inherent in the applicable standards and regulations is the definition of 
terms found in Part I, of the regulations wherein it is stated that: "Animal 
means any live or dead dog, cat, nonhuman primate, * * * or any other warm 
blooded animal, which is being used, or is intended for use for research, 
teaching, testing, experimentation, or exhibition purposes, or as a pet. . . ." 

Also under the definition of terms is the definition of euthanasia: 
"Euthanasia means the humane destruction of an animal accomplished by a 
method that produces rapid unconsciousness and subsequent death without 
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evidence of pain or distress, or a method that utilizes anesthesia produced by 
an agent that causes painless loss of consciousness and subsequent death.” 


Findings of Fact 


1. Carolina Biological Supply Company is a corporation and the mailing 
address of its principal place of business is 2700 York Road, Burlington, North 
Carolina 27215. It is a licensed Class B animal dealer. 

2. Carolina Biological Supply Company (sometimes referred to as 
“Carolina Biological") was founded in 1927 by Dr. Thomas E. Powell, Jr., a 
professor of biology and geology at Elon College. 

3. Carolina Biological was regularly inspected by the United States 
Department of Agriculture between 1973 and 1990, and it maintained its 
premises open to inspections and review of its records. (Tr. at 906, lines 15- 


4. Dr. Boulier was the first United States Department of Agriculture 
inspector of Carolina Biological following the passage of the Act and 
Dr. Perriman was the usual USDA inspector after Dr. Boulier. (Tr. at 974, 
lines 2-6). 

5. Dr. Kelley of the United States Department of Agriculture has been 


the regular inspector at Carolina Biological since 1980. He made annual 
unannounced inspections of the premises and records. (Tr. at 974, lines 23-25, 
975, lines 1-5). 

6. Ms. Chattie Byrd, as Assistant to the Chairman at Carolina Biological, 
has been responsible for the majority of the company’s record keeping under 
the Act for eighteen years. (Tr. at 972, lines 18-25, 973, lines 1-10). 

7. When Ms. Byrd had a question about the requirements of the Act or 
regulations, she contacted Dr. Boulier, Dr. Perriman or Dr. Kelley and 
followed their instructions about how Carolina Biological could comply. (Tr. 
at 974, lines 2-22). 

8. Prior to the inspection leading to the Complaint in this case, no United 
States Department of Agriculture inspector had ever found Carolina Biological 
to be in noncompliance with the Act or the regulations, and no Complaint had 
ever been filed against Carolina Biological. (Tr. at 961, lines 1-4). 

9. During 1990 and 1991, Carolina Biological’s preserved materials 
department cured and processed a large range of animals to preserve and 
prepare them for study in biology classes. (Tr. at 887, lines 23-25). 

10. Carolina Biological treated the layout of the preserved materials 
department, including the arrangement of the tables, as a trade secret related 
to Carolina Biological’s efficiency in production. (Tr. at 891, lines 6-10). 

11. During 1990 and 1991, Carolina Biological had over 30 departments, 
including a biotechnology department, microbiology department, living zoology 
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department, cultures department, genetics department, and preserved 
materials department. (Tr. at 886, lines 12-16, 887, lines 4-22). 

12. Prior to September 21, 1990, Carolina Biological purchased cats from 
dealers who brought the live cats to Carolina Biological’s facility, one of whom 
was a Mr. Wise. The cats were brought to the loading dock early in the 
morning in Mr. Wise’s cages. They were to be purchased only after they were 
dead and the Respondent paid a price for each “dead” cat. It was Carolina 
Biological’s intent to buy dead animals. In the process of buying such animals 
the dealcr-seller transported live animals to the Respondent’s loading dock, 
utilizing the Respondent’s euthanasia chamber, and its carbon monoxide gas, 
to effectuate the termination of life of these animals. It was only after the 
animals had been killed by the supplier, that title thereto moved to the 
Respondent. No employee of Respondent was authorized to euthanize a cat. 
The dealer, Mr. Wise, would direct the movement of the crates and the selling 
dealer was free to leave with the live cats if he wanted to. The reports were 
completed by him, filled out and a signed receiving report indicating the 
number of cats received was fastened to a Form 18-6 which was signed by 
whomever checked in the cats. It was thereafter taken to the accounting 
office and a check for the cats would be issued. 

13. From time to time, to assist an employee of a seller who had a bad 
back, Carolina Biological employees would help in taking the live cats off the 
truck at Carolina Biological loading dock. It was not a routine practice. 

14. People for the Ethical Treatment of Animals ("PETA") is an “animal 
rights” organization that is opposed to the dissection of animals on the 
grounds that dissection is morally wrong. (Tr. at 360, lines 21-25, 361, line 1, 
363, lines 7-9, 391, lines 12-13, 396, lines 18-23, 604, lines 7-21). 

15. Virginia Bollinger ("Ms. Bollinger") was an employee and investigator 
for PETA during 1989 and 1990. (Tr. at 362, lines 12-25, 363, line 1, 568, 
lines 16-17). 

16. In March, 1989, PETA gave Ms. Bollinger an "undercover" investigative 
assignment. Ms. Bollinger was instructed to try to get a job at Carolina 
Biological. (Tr. at 364, lines 2-12). 

17. In fulfilling her undercover assignment, Ms. Bollinger completed 
Respondent’s Exhibit 9(a)-(c), which is her employment application with 
Carolina Biological. (RX 9(a)-(c); Tr. at 892, lines 5-16). 

18. On employment applications such as Exhibit 9(a)-(c), Carolina 
Biological expects applicants to truthfully list all of their present and past 
employment and truthfully answer all questions. (Tr. at 893, lines 3-12). The 
employment application requires an applicant to certify that "the facts set forth 
in my application for employment are true and complete." (RX 9(c)). 
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19. Ms. Bollinger failed to list on her application that she was employed 
as an investigator for PETA and falsely certified that the facts in her 
application were true and complete. (RX 9(a)-(c); Tr. at 366, lines 4-18). 

20. North Carolina Stat. § 19A-45 requires that animal cruelty investigators 
be appointed by a Board of County Commissioners, be under oath, wear their 
badge at all times, and have completed six hours of instruction by the North 
Carolina Humane Federation. 

21. There is no evidence that Ms. Bollinger was licensed as a private 
investigator in North Carolina or elsewhere or that Ms. Bollinger complied 
with the provisions of N.C. Gen. Stat. § 19A-45. 

22. Ms. Bollinger obtained a position in the data processing department of 
Carolina Biological but could not get a job in the preserved materials 
department. (Tr. at 367, lines 6-11). 

23. Ms. Bollinger reported to her superiors at PETA that she was unable 
to obtain a job in the preserved materials department of Carolina Biological, 
and her superiors at PETA determined that another PETA undercover 
investigator also would be assigned to the undercover investigation of Carolina 
Biological. (Tr. at 369, lines 17-25, 370, lines 1-15). 

24. William Dollinger ("Mr. Dollinger") was hired by PETA as an 
undercover investigator and immediately assigned to obtain employment in the 
preserved materials department at Carolina Biological. (Tr. at 584, lines 14- 
25). Mr. Dollinger was not licensed in North Carolina as a private 
investigator, and there is no evidence that Mr. Dollinger complied with the 
provisions of N.C. Gen.Stat. § 19A-45. (Tr. at 617, lines 20-24). 

25. Mr. Dollinger failed to list his educational background and employment 
as a PETA investigator on his employment application (RX 10(a)-(c)), in 
order that he could obtain a job in the preserved materials department at 
Carolina Biological. (Tr. at 580, lines 7-11, 590, lines 12-23, 591, lines 12-20, 
593, lines 7-15). Mr. Dollinger also failed to reveal that he had previous 
convictions for driving while intoxicated, possession of marijuana and assault. 
(Tr. at 594, lines 1-8). Mr. Dollinger falsely certified that the facts in his 
employment application were true and complete. 

26. At the time of their employment by Carolina Biological, Ms. Bollinger 
and Mr. Dollinger both signed confidentiality agreements in which each 
agreed not to divulge the confidential information of Carolina Biological. (RX 
7(a)-(b), 8(a)-(b); Tr. at 895, lines 8-25, 896, lines 1-10). 

27. During the course of his employment in the preserved materials 
department, Mr. Dollinger noticed movements in some euthanized cats as they 
were being profused with embalming solution. His PETA superiors directed 
him to film the movement of the cats with a video camera that Mr. Dollinger 
concealed on his person. (Tr. at 586, lines 3-13). 
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28. Mr. Dollinger filmed the movement in some euthanized cats that were 
being profused and transported the tapes to his superiors at PETA. (Tr. at 
537, lines 1-15). 

29. Neither Ms. Bollinger nor Mr. Dollinger had permission from Carolina 
Biological to make videotapes in the preserved materials department. (Tr. at 
894, lines 24-25, 895, lines 1-4). 

30. Carolina Biological was deceived by the employment applications and 
representations of Ms. Bollinger and Mr. Dollinger and believed that both 
were loyal employees. (Tr. at 594, lines 18-22, 595, lines 6-9). Carolina 
Biological was unaware that it was the subject of a PETA investigation or that 
Ms. Bollinger and Mr. Dollinger were videotaping the company’s activities. 

31. By August, 1990, Ms. Bollinger and Mr. Dollinger had left their jobs 
at Carolina Biological and were assisting PETA in completing the 
investigation of Carolina Biological. Mr. Dollinger also was assisting ABC 
news in the preparation of an investigative report on Carolina Biological. (Tr. 
at 422, lines 4-25, 423, lines 1-19, 601, lines 5-17). 

32. A news crew from ABC News appeared at Carolina Biological in 
August, 1990, to conduct an interview of Carolina Biological’s president, 
Thomas E. Powell, III, M.D., and other officials of the company. (Tr. at 889, 
lines 2-25). 

33. Immediately after the ABC News visit to Carolina Biological, PETA 
distributed its national newsletter, which contained stories about Carolina 
Biological and the results of PETA’s undercover investigation of Carolina 
Biological. (Tr. at 891, lines 11-16). 

34. After distributing its national newsletter, PETA conducted a press 
conference in Raleigh, North Carolina, to further publicize its investigation of 
Carolina Biological. (Tr. at 423, lines 5-8). 

35. After the ABC news visit to Carolina Biological and PETA’s press 
conference, PETA complained in a September 12, 1990, letter to the United 
States Department of Agriculture about Carolina Biological. (RX 44(a); Tr. 
at 166, lines 3-20). 

36. In September, 1990, after PETA’s complaint to the United States 
Department of Agriculture, the United States Department of Agriculture 
directed Dr. Richard Overton ("Dr. Overton") to go to Carolina Biological 
immediately and perform an inspection. (Tr. at 206, lines 20-25, 280, lines 1- 
22). 

37. Dr. Overton asked for the assistance of Dr. Christina Cox ("Dr. Cox") 
and Agent Terry Groce ("Mr. Groce"). Dr. Overton did not seek the 
assistance of, or even speak to, Dr. Richard Kelley ("Dr. Kelley"), Carolina 
Biological’s regular United States Department of Agriculture inspector. (Tr. 
at 281, lines 1-2, 327, lines 1-20, 335, lines 1-25). 
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38. Dr. Overton, Dr. Cox and Mr. Groce arrived unannounced for an 
inspection of Carolina Biological on September 20, 1990. This inspection 
lasted two days. (Tr. at 321, lines 23-25). 

39. During the September, 1990 inspection, said three individuals were 
given free access to Carolina Biological’s records, facilities, and employees. 
(Tr. at 322, lines 1-11). 

40. Dr. Overton noted some areas of alleged noncompliance by Carolina 
Biological in an exit interview given to Carolina Biological employees on 
September 21, 1990. (Tr. at 266, lines 10-14). 

41. Within thirty days of the exit interview with Dr. Overton, Carolina 
Biological remedied each area of alleged noncompliance found during the 
September, 1990 inspection. (Tr. at 266, lines 10-25, 267, lines 1-9, 332, lines 
17-20, 959, lines 13-24). 

42. PETA provided its videotapes made at Carolina Biological to the 
United States Department of Agriculture in the fall of 1990. (Tr. at 213, lines 
20-25, 214, lines 1-9). 

43. The videotapes were reviewed by Mr. Groce in the presence of 
Ms. Bollinger and Mr. Dollinger. (Tr. 213, lines 20-25). 

44. Mr. Groce found errors on the PETA videotapes and was suspicious 
because some of the PETA videotapes lacked sound. (Tr. at 245, lines 7-20, 
246, lines 16-25). 

45. After Mr. Groce had reviewed the PETA videotapes, he submitted 
them to his superiors at the United States Department of Agriculture. (Tr. 
at 215, lines 12-15). 

46. The United States Department of Agriculture returned the PETA 
videotapes to PETA in January, 1991. (Tr. at 155, lines 1-8). 

47. The Administrator for the Animal and Plant Health Inspection Service 
("APHIS"), Dr. James Glosser ("Dr. Glosser"), expressed concern about the 
reliability of the PETA videotapes and did not want Mr. Groce to consider 
them in the investigation of Carolina Biological. (RX 33(a)-(b); Tr. at 187, 
lines 7-9). 

48. The United States Department of Agriculture later re-accepted the 
PETA videotapes at the direction of the Office of the General Counsel. 
Because of the break in the chain of custody, Mr. Groce could not say at the 
time of the hearing if those videotapes were the same as he had reviewed. 
(Tr. at 255, lines 15-17). 

49. The United States Department of Agriculture filed the instant 
Complaint against Carolina Biological in September, 1991, one year after 
Dr. Overton’s September, 1990 inspection. The Complaint alleges that 
Carolina Biological embalmed live cats and violated record keeping and 
housekeeping requirements. 
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50. On January 27, 1992, Carolina Biological filed a Motion in limine that 
the PETA videotapes should not be considered as evidence in the case based 
upon their lack of reliability and because they were taken in circumstances 
that violated the property rights of Carolina Biological. A hearing was held 
on the Motion in limine. The Court postponed ruling on the Motion until the 
hearing on the merits of the case and subsequently denied Carolina 
Biological’s Motion in limine to exclude the PETA videotape compilation. 

51. A pretrial conference was held on April 28, 1992. The parties 
identified their witnesses and exchanged exhibits to be used at trial. 

52. After they were requested by Carolina Biological, the United States 
Department of Agriculture refused to give Carolina Biological all of the 
PETA videotapes that had been supplied to the United States Department of 
Agriculture. (Tr. at 487, lines 1-23, 490, lines 22-25, 491, lines 1-25, 492, lines 
1-22). 

53. The United States Department of Agriculture provided Carolina 
Biological with a copy of each tape containing the depiction of one or more 
cats believed by the United States Department of Agriculture to be alive when 
embalmed. (Tr. at 491, lines 14-25). 

54. Prior to hearing, the United States Department of Agriculture created 
a compilation videotape from the PETA videotapes ("PETA videotape 
compilation"). (Tr. at 491, lines 14-25). The PETA videotape compilation, 


which was provided to Carolina Biological, contained the visual depiction of 
ten cats the United States Department of Agriculture alleged to be alive at the 
time of embalming. 

55. During 1990 and 1991, Carolina Biological had a standard procedure 
for embalming dead cats: 


a. The cats were loaded into the euthanasia chamber located on the 
loading dock in the preserved materials building on the Carolina 
Biological campus by the seller thereof. (RX 65(a); Tr. at 102, lines 
23-25, 1021, lines 1-4). The chamber used 100% carbon monoxide in 
bottled form. (Tr. at 345, lines 11-15). The chamber measured 
approximately five feet in depth and was forty inches wide and twenty 
inches tall. (Tr. at 345, lines 2-6). 

The Complainant maintains that Respondent had a duty to assure that 
when the cats came out of the gas chamber they were dead and that 
the Respondent’s employees should have checked the condition of the 
cats while they were in the chamber to see if they were moving. 
Complainant further maintains that even if such checking had occurred 
it would have been hampered, at least in September, 1990, by dirty or 
cloudy viewing windows and that at least in March, April and 
September, 1990 there was no working light inside the gas chamber. 
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It should be noted that the primary responsibility for this would have 
been the seller of the dead cats. Carolina Biological did not take 
possession of the cats until after gassing. 

. After euthanasia, the cats were removed from the chamber and loaded 
by hand into a whcelbarrow filled with water to inhibit the movement 
of fleas and vermin on the cats. (RX 65(b); Tr. at 1021, lines 17-23). 
The water in the wheelbarrow completely covered the cats. (Tr. at 
1022, lines 8-9). 

. The wheelbarrow with the cats was moved to the embalming room. 
(Tr. at 1037, lines 2-10). 

. Each cat was then placed on its back on a wooden positioning board. 
All four paws were secured. A metal clamp held the head down to the 
board. (RX 65(c); Tr. at 1022, lines 14-25, 1023, lines 1-18). The 
positioning board rests on a table near the door of the room. (Tr. at 
1037, lines 2-10). 

. A technician then used a scalpel to open the throat of each cat, 
exposing a sheath of tissue containing the carotid artery and vagus 
nerve. With forceps the technician separated the carotid artery from 
the vagus nerve so that he could cut the carotid. (RX 65(d)-(f); Tr. at 
1023, lines 21-25, 1025, lines 15-24, 1025, lines 7-12). 

. The carotid artery was cut open. The anterior end of the cut artery 
was sutured closed and a cannula or hollow needle inserted in the 
posterior end. (RX 65(g)-(j); Tr. at 1025, lines 20-25, 1026, lines 9-23, 
1027, lines 6-25, 1028, lines 1-17). 

. A foam rubber stopper was then placed in the cat’s mouth and the cat, 
on the positioning board, was moved to an embalming table. (RX 
65(k)-(I); Tr. at 1028, lines 20-25, 1029, lines 1-12). 

. A hose connected to a tank of embalming fluid was plugged into the 
cannula. The embalming fluid (sometimes referred to as formalin) was 
composed of formaldehyde, isopropyl alcohol, ethylene glycol and 
sodium citrate. A clamp on the hose was released and the embalming 
fluid under 10 to 12 pounds of pressure entered the circulatory system 
of the cat for 10 to 15 minutes. (RX 65(m); Tr. at 1029, lines 18-25, 
1030, lines 1-5, 1088, lines 9-23). 


56. Carolina Biological’s procedure for embalming cats was well known to 
the regular inspector Dr. Kelley, and was also premised, in part, upon 
Carolina Biological’s efforts to achieve compliance with all appropriate 
regulations. For instance, on September 25, 1980, John R. Freeman, DVM, 
MPH, Head of the Veterinary Public Health Branch of the State of North 
Carolina, Department of Human Sources, addressed a letter to Dr. Flagg of 
Carolina Biological in which it was stated, among other things: “I enjoyed 





so -. a eC ee hl Ce Cee 


_. ie aa | Se 


CAROLINA BIOLOGICAL SUPPLY COMPANY 125 
53 Agric. Dec. 96 


very much my brief visit with you last Thursday and the opportunity to see 
your new carbon monoxide chamber. The basic design of your chamber is 
excellent. I do feel that you can effect euthanasia a little quicker, i.e., less 
than one minute, if you change your regulator and delivery pipe inside the 
chamber as we discussed during my visit. This chamber and method should 
be quite acceptable to all persons concerned. It would be an excellent 
teaching aid for the program that is currently being discussed at Alamance 
Technical College." (Exhibit 16). 

In addition to verbal acquiescence by officials as to Respondent’s methods 
and procedures, the Respondent had sought and obtained documentary 
approval. 

On December 6, 1971, the United States Department of Agriculture, the 
Animal and Plant Health Service Veterinary Services, addressed a letter to the 
president of Respondent corporation in which it was stated among other 
things: "With regards to tagging and keeping individual identification numbers 
on dead animals (cats, dogs, etc.), I have been informed that this will not be 
required. You will be required to keep records of where you obtained such 
animals and as to the general disposition, such as ‘sold to schools,’ etc. This 
will be a group deal rather than individual identification. I believe that you 
are presently keeping very similar records in your present operation." (Exhibit 
18a). (Emphasis added). 

Exhibit 19 shows that on August 5, 1972, the Respondent corporation’s 
president addressed Dr. Harkins, Veterinary-in-Charge, United States Animal 
Health Division, in Raleigh, North Carolina, and stated, among other things, 
that: "(1) All of our records will be kept in our office here and will be 
available for inspection by Dr. W. W. Harkins, or anyone else who is officially 
connected with the execution of the Animal Welfare Act, at any time. 

(2) We understand that you had been in telephone conversation with 
Dr. C. O. Finch, who has concurred with the proposition of having Carolina 
Biological Supply Company and its affiliates keep a complete record of all 
animals received as covered under the Animal Welfare Act, and all animals 
shipped, showing the number of animals shipped, date shipped, and the 
consignee. This record is to be maintained in our office and subject to your 
inspection at any time. 

(3) We understand that the execution in mailing of ANH Form 18-6 has 
been waived for Carolina Biological Supply Company and its affiliates in the 
shipment of animals to our customers." 

Exhibit 23 shows that on January 5, 1972, the United States Department 
of Agriculture, Animal and Plant Health Services, addressed a letter to the 
president of Respondent corporation in which it was stated, among other 
things: “This is in reference to our telephone conversation this date relative 
to the officials or official of the City of Burlington using your euthanizing 
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chamber to destroy cats collected at their animal shelter or pound. It is my 
interpretation of the Law and the Rules and Regulations based on the Law 
that as long as the City of Burlington owns or has custody of these cats from 
the pound, they may use any method they desire for destruction of such cats. 
A city or county owned pound operating in the manner described by you does 
not come under the provisions of the Animal Welfare Act. Since you do not 
desire to receive any live cats into your establishment, to me it is perfectly 
legal for the officials of the City of Burlington to make any arrangements they 
desire for euthanizing cats, so long as these cats are still in their custody. 
Further, the City of Burlington can sell these cats so long as the proceeds are 
used in their operating expense and it is not given to an employee to 
supplement his salary." Copies of this letter were distributed to various 
persons and entities, one of which is believed to be the City of Burlington. 

57. The Complainant concedes that the vast majority of the cats which 
Carolina Biological embalmed were dead. However, the Complaint charges 
Carolina Biological with embalming ten live cats. Premised upon its own 
evidence, the Complainant subsequently reduced this charge to eight cats. 
Complainant maintains, but the evidence does not establish, that said eight 
cats "* * * showed coordinated movements indicative of a spinal cord 
connection" indicating life therein. 

58. The persons who made the tapes on behalf of PETA, namely 
Ms. Bollinger and Mr. Dollinger, both testified. Their testimony related in 
part to the fact that they falsified their employment applications with the 
Respondent, and that they falsified the agreement of covenants with 
Respondent in order to obtain evidence against the Respondent. Both of 
these individuals are opposed to dissection of animals and want to make a 
difference for animals. They are opposed to the use and abuse of animals in 
the modern world. Additionally, both testified as to prior illegal acts and/or 
criminal violations. Ms. Bollinger believes that she has achieved some of her 
objectives because she has been influential in altering the way other bio- 
research facilities did business. Ms. Bollinger believed that the cats in the 
embalming room, of which she had videos, were alive. She apparently 
believed all of them to be alive. However, after thirty-one hours of video 
taping by her and Mr. Dollinger, the seven and a half minute compilation tape 
received in evidence, over objection, showed that the controversy had been 
narrowed to the state of eight cats during embalming. Neither of these 
individuals had been trained in embalming nor had they had training in the 
euthanasia process, the muscular response of animals during subconscious and 
other states, the ability of animals to perceive pain, and the utilization of 
carbon monoxide. Mr. Dollinger indicated that he just used common sense. 

Both individuals rationalized their illegal acts by virtue of their perception 
as to the proper treatment of the cats, and they both indicated that they would 
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do whatever was necessary to achieve a compliance with what they believed 
to be the proper treatment of animals. 

59. The videotapes made by PETA and the PETA\USDA videotape 
compilation depict almost exclusively that state of embalming when the 
embalming fluid under pressure entered the circulatory system of the cats. 
(CX 9; Tr. at 1033, lines 9-17). 

60. Mr. Dollinger chose to videotape the profusion of the cats because the 
only movement in the cats occurred at that time. (Tr. at 578, lines 16-18, 586, 
lines 3-6, 624, lines 11-18). 

61. The credibility of Ms. Bollinger’s and Mr. Dollinger’s testimony was 
reduced by the following factors: 


a. Both Ms. Bollinger and Mr. Dollinger were employees of PETA, which 
is opposed to the dissection of animals. (Tr. at 396, lines 14-23). 

b. Both Ms. Bollinger and Mr. Dollinger were untruthful in entering into 
confidentiality agreements with Carolina Biological and in submitting 
employment applications to Carolina Biological. (Tr. at 366, lines 4-18, 
580, lines 7-11, 590, lines 12-23, 591, lines 12-20, 593, lines 7-15). 

. Neither Ms. Bollinger nor Mr. Dollinger had the training nor 
experience necessary to give testimony about whether the cats were 
alive at the time of embalming: (Tr. at 400, lines 17-20, 569, lines 27- 
25, 570, lines 1-14). 


62. Carolina Biological was sold dead cats. It did not use formalin for 
euthanasia. Prior to embalming, the cats had been euthanized by carbon 
monoxide. Carbon monoxide is a humane method of euthanasia approved by 
the American Veterinary Medical Association ("AVMA"). (CX 13; Tr. at 671, 
lines 3-5, 1320, lines 15-21). It is insidious and deadly. Concentrations of 
carbon monoxide as low as four percent to six percent will cause 
unconsciousness in cats in seconds and death in two to three minutes. (Tr. at 
1172, lines 14-19, 1242, lines 9-16). Concentrations in the chamber at Carolina 
Biological were approximately ninety percent carbon monoxide or greater. 
(Tr. at 1208, lines 3-6). 

63. A cat alive at the time of embalming as described by the United States 
Department of Agriculture experts would have a heartbeat and blood 
pressure. (Tr. at 669, lines 7-15). Nicking the carotid artery of a live but 
unconscious cat would result in blood spurting from the carotid, which is a 
major artery. (Tr. at 696, lines 13-25, 697, lines 1-9, 707, lines 12-25, 758, lines 
17-24, 815, lines 17-25, 1222, lines 12-25, 1223, lines 1-6). 

64. The vagus nerve lies next to the carotid. (Tr. at 697, lines 24-25, 698, 
line 1). Stimulation by pulling the vagus nerve causes a visible gasping reflex 
in a live but unconscious cat. (Tr. at 697, lines 10-23, 1218, lines 18-25, 1220, 
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lines 4-9). Pulling the vagus nerve is a necessary part of cannulation of a cat 
in the process used by Carolina Biological. There was no depiction of the 
visible gasping reflex on any PETA videotape and no evidence from any 
witness that any such reflex was observed at any time at Carolina Biological. 
(CX 9). 

65. Both sides presented "experts" who viewed the seven and one-half 
minute compilation video and expressed their opinions thereto. In seeking the 
truth of the status of the cats at embalming, consideration has been given to 
the amount of relevant experience, education, standing in the professional 
community, opportunity for judgment by peers, and demeanor on the witness 
stand, as well as other factors pertaining to expert testimony. The weight of 
the persuasive, credible evidence, as herein pertinent, is that Carolina 
Biological received dead cats from its seller(s) and that said cats were dead 
during the embalming process. 

66. Testifying on behalf of Carolina Biological was Dr. Peter Hand, 
veterinarian, and an expert of outstanding qualifications. Dr. Hand obtained 
his veterinary degree and a Ph.D. in anatomy from the Veterinary School at 
the University of Pennsylvania. (Tr. at 1149, liens 8-15). He has been a 
professor of anatomy at the University of Pennsylvania since 1971. (Tr. at 
1152, lines 14-17). Dr. Hand has a secondary appointment in the Department 
of Neurology at the Medical School of the University of Pennsylvania. (Tr. 
at 1152, lines 18-23). Dr. Hand is also a professor in the Laboratories of 
Anatomy in the Department of Animal Biology at the veterinarian school. 
(Tr. at 1154, lines 6-9). Dr. Hand has published over 45 papers. (Tr. at 1159, 
lines 1-7). Dr. Hand was trained in the embalming of animals in 1961 by 
neuroanatomist Dr. John Liu at the University of Pennsylvania. Since 1961, 
Dr. Hand has embalmed at least 650 animals in the course of his teaching and 
research. (Tr. at 1166, lines 17-25, 1167, lines 1-25, 1168, lines 1-23). Without 
objection, Dr. Hand was accepted by the Court as an expert in veterinary 
medicine, neuroscience, animal anatomy and physiology, pain and the 
perception of pain and embalming of animals. (Tr. at 1169, lines 1-6) 

67. Through the utilization of Exhibits 67, 68, 69, 70, 71, and 72, Dr. Hand 
made a detailed explanation of the process which occurs through the use of 
carbon monoxide to cause death. Of all the various witnesses testifying, 
Dr. Hand was the only one who was skilled and trained in embalming. He 
had taught how to embalm cats and had in fact embalmed probably around 
450 cats, as well as additional animals. In addition, Dr. Hand had first hand 
knowledge from personal observation, of the euthanasia technique involved in 
this matter and which was present at the Carolina Biological’s facility. 

68. Dr. Hand testified that formaldehyde in the embalming fluid causes 
movement in euthanized animals like the movement observed on the PETA 
videotape compilation. This movement is caused by a chemical reaction. 
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Glycogen existing in an animal’s body is stored in muscle cells. Glycogen 
provides the energy for muscle movement in the absence of oxygen supplied 
by the blood. Formaldehyde introduced into the bloodstream of an animal 
changes the polarity of the ccll membrane causing the glycogen to trigger a 
release of adenosine triphosphate ("ATP"). ATP converts to adenosine 
diphosphate ("ADP"), resulting in the release of calcium. Calcium causes 
contraction of the muscle cell. (Tr. at 1190, lines 1-10). Glycogen reserves 
in dead organisms are depleted after several hours and thus no movement 
may be induced after the glycogen reserve is depleted. (Tr. at 1200, lines 3- 
25, 1201, lines 1-16). 

69. Formaldehyde causes muscles to contract in recently euthanized 
animals. The muscle movement varies depending upon which muscles are 
first stimulated by the formaldehyde and whether that muscle is a “slow 
twitch" or “fast twitch" muscle. (Tr. at 1203, lines 19-25, 1204, lines 1-16). 
Movement starts within only a few seconds of the release of the embalming 
fluid. (Tr. at 1216, lines 5-14). 

70. Dr. Hand reviewed the PETA videotape compilation to determine if 
the cats were alive. (Tr. at 1224, lines 12-25, 1225, lines 1-9). 

71. Dr. Hand then viewed the available literature about carbon monoxide, 
embalming-produced movements and muscle metabolism. (Tr. at 1225, lines 
1-9). 

72. Dr. Hand then viewed the full PETA tapes for any sign that any cat 
was alive. Signs of life would include. 


a. Movement of any cat after removal from the euthanasia chamber and 
before the introduction of formaldehyde into its circulatory system. 
(Tr. at 1225, lines 12-23). 

b. Respiration. (Tr. at 1225, lines 12-23). 

c. Bleeding upon opening of the carotid artery. (Tr. at 1226, lines 1-12). 

d. Movement after handling of the vagus nerve. (Tr. at 1226, line 12). 


73. Dr. Hand found no sign that any of the cats on the PETA videotape 
compilation were alive. Instead, he determined that all of the cats were dead 
and that the movement of each cat was the direct result of formaldehyde on 
muscle tissue. (Tr. at 1233, lines 13-14, 1234, lines 16-17, 1236, lines 4-8, 1238, 
lines 11-16, 1239, lines 8-24). 

74. Mr. N.R. Franks has been an employee of Respondent corporation for 
approximately twenty-four years and is a supervisor of the Preserved Materials 
Department of Carolina Biological. He has overseen the embalming of more 
than 1,000 animals at Carolina Biological since 1980. (Tr. at 1052, lines 1-9). 
He had received training in the euthanasia of cats by Dr. John Freeman of the 
University of North Carolina and testified with respect to the embalming 
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procedure as well as to the fact that, with respect to the cats involved, the gas 
chamber had a window where the cats would be observed; that when the cats 
are removed therefrom, the cats are observed for signs of movement or 
breathing; and that in the process they are handled a number of times prior 
to being embalmed. His view of the composite tapes was that the cats were 
portrayed after infusion of the embalming fluid, thus causing some possible 
movement. It was his view that movement was predictable two or three 
seconds after embalming begins. No movement was observed on the 
composite tapes at any other stage of the embalming process. 

75. Mr. Franks often observed muscular movement in recently euthanized 
cats at the time that formaldehyde entered the cat’s circulatory system. (Tr. 
at 1033, lines 18-25, 1034, lines 1-24). 

76. Mr. Franks was qualified as an expert in embalming. (Tr. at 1055, 
lines 17-19). 

77. Mr. Franks testified that the PETA videotape compilation showed only 
the last stage of embalming, when the embalming fluid entered the cat. (Tr. 
at 1048, lines 1-8). 

78. Mr. Franks examined the PETA videotape compilation to determine 
whether the cats were dead. He also reviewed the PETA tapes from which 
the compilation was taken. (Tr. at 1048, lines 1-8). 

79. Mr. Franks examined the tapes to determine whether any animal was 
breathing, or was bleeding, or exhibited eye movement, or showed any other 
sign of life. He found no signs of life in the cats on the videotape. (Tr. at 
1049, lines 22-25, 1050, lines 17-25). 

80. In Mr. Franks’ opinion, all of the cats on the PETA videotape 
compilation were dead. (Tr. at 1096, line 1). All of the movements of the 
cats on the videotape is movement that is seen in recently euthanized animals 
when the embalming fluid enters the animal. (Tr. at 1095, lines 15-20). 

81. In its opening statement, the United States Department of Agriculture’s 
counsel announced that four experts would testify that the cats on the PETA 
videotape compilation were alive. (Tr. at 64, lines 19-25). 

82. Only two of its experts testified at trial: Dr. Dienhart and Dr. Beasley. 
Dr. Dienhart had no experience in embalming and no experience in 
euthanasia of animals with carbon monoxide. Dr. Dienhart, previous to his 
testimony, had participated in the meetings where the composite tape was 
being made. Dr. Beasley indicated that she had reviewed the thirty-one hours 
of videotapes in their entirety and out of such viewing she had picked out five 
cats that she thought were alive. She had reviewed the composite tape many 
times. Dr. Beasley had no experience in embalming cats euthanized by 
carbon monoxide. (Tr. at 691, lines 7-21, 786, lines 19-25, 795, lines 21-23, 
796, lines 1-6). 
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83. The United States Department of Agriculture’s experts disagreed as to 
which of the nine cats on the PETA tape were alive when embalmed. 
Dr. Beasley found only cats 1, 3, 5, 6, and 9, to be alive when embalmed. 
Dr. Dienhart could not determine if cat No. 4 was alive, but his opinion was 
that the others were alive when embalmed. (Tr. at 652-660, 771-784). 

84. When the professional qualifications of the testifying experts are 
weighed and compared, those of Carolina Biological prevail. In view of the 
lack of relevant experience of Drs. Dienhart and Beasley, their uncertainty and 
disagreement as to certain cats, their witness stand demeanor, and their having 
based their testimony solely on the videotapes, I do not find their testimony 
to be persuasive on the question of whether the cats were alive or dead when 
embalmed. The Complainant correctly notes on brief, that "* * * no one can 
absolutely know that these cats are alive or dead . . . the only way to know is 
by being there . . ..". The evidence which is most relevant and premised upon 
superior experience and pertinent education has been advanced by 
Respondent. Complainant has not shown by a preponderance of proof that 
the cats were alive, as alleged. 

85. The cats depicted in the PETA videotape compilation and identified 
in the Complaint by the United States Department of Agriculture were not 
alive when embalmed. 

86. Complainant has failed to show by persuasive, credible evidence, that 
Carolina Biological’s receipt of dead cats and its embalming process involved 
improper handling and veterinary care on the part of Carolina Biological. 

87. One of the basic purposes of the Animal Welfare Act was to prevent 
the theft of pets. The provisions of the Animal Welfare Act and the 
regulations applicable thereto require record keeping so as to be able to keep 
up with the identity of animals. (Tr. 201). What APHIS requires by way of 
a record is not spelled out in the regulations. This has recently been 
recognized by United States Department of Agriculture in its news release No. 
0070.94, January 27, 1994, wherein it is stated, inter alia: 


"The Department is proposing that licensed animal dealers, 
exhibitors and auction sale operators, totaling nearly 6,000 licenses, 
must maintain standardized animal identification records on USDA 
forms. Currently, although some form of animal identification records 
is required, that requirement does not include use of a standardized 
form." (emphasis added). 


88. The United States Department of Agriculture alleges that Carolina 
Biological “failed to maintain complete records showing the acquisition and 
identification of animals, in willful violation" of 9 C.F.R. § 2.75. (Complaint 
at { III). 
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89. On August 10, 1973, the United States Department of Agriculture 
established the procedure that Carolina Biological was to use for its records 
showing the acquisition and identification of animals. Dr. Boulier, the acting 
veterinarian-in-charge of animal health at the United States Department of 
Agriculture Veterinary Services Office in Raleigh, North Carolina, informed 
Carolina Biological by letter that it only needed to keep and maintain the 
completed ANH Form 18-6 prepared by licensed dealers that sold animals to 
Carolina Biological. (RX 42; Tr. at 980, lines 1-13). 

90. There is no evidence that the United States Department of Agriculture 
gave Carolina Biological any different instructions on record keeping between 
August 10, 1973, and September, 1990, notwithstanding the many inspections 
of its facilities and records. 

91. Between August, 1973 and September, 1990, Carolina Biological kept 
and maintained its records in compliance with the United States Department 
of Agriculture’s instructions as found in Respondent’s Exhibit 42. (Tr. at 980, 
lines 1-13, 900, lines 12-22). Those records were regularly inspected by the 
United States Department of Agriculture. (Tr. at 906, lines 15-25). 

92. In addition to complying with the United States Department of 
Agriculture’s instructions by keeping all dealers’ ANH Forms 18-6, Carolina 
Biological also created and maintained a “receiving report" that contained the 
following information for animals acquired from licensed dealers: the date of 
the purchase of animals, the source of animals, and the number of animals 
received. (Tr. at 993, lines 6-24, 1005, lines 13-16). However, Carolina 
Biological did not identify individual animals, nor did it verify the accuracy of 
the sellers’ forms, which it could have done by observing the identity of the 
dead cats and also by checking the collars around their necks after the cats 
were euthanized. This failure took on particular importance in this case 
because the supplier, Mr. Wise, had been charged (unknown to Carolina 
Biological) in a Complaint filed December 29, 1992, with obtaining cats 
illegally, falsifying his documents and using false names on his records. On 
July 7, 1993, Mr. Wise resolved the charges by consenting to an order banning 
him from operating as a dealer for ten years (AWA Docket No. 93-18). 

93. The United States Department of Agriculture never complained about 
Carolina Biological’s record keeping procedure between August, 1973 and 
Dr. Overton’s inspection in September, 1990. (Tr. at 975, lines 1-25, 976, lines 
1-3, 980, lines 21-25, 981, lines 1-2, 1070, lines 20-23). 

94. Although the records of Carolina Biological may not have been in 
error, they were not complete with respect to information as to acquisition. 

95. Carolina Biological’s failure, during the time pertinent herein, to verify 
the accuracy of the forms it received from the seller of the cats and, its failure 
to identify the individual cats constitutes violations of 9 C.F.R. § 2.75. 
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96. Carolina Biological immediately modified its record keeping in 
accordance with new United States Department of Agriculture’s instructions 
provided by Dr. Overton in his September, 1990 inspection. (Tr. at 907, lines 
1-7). 

97. The United States Department of Agriculture has had no complaint 
about Carolina Biological’s record keeping since September, 1990. (Tr. at 907, 
lines 10-7). 

98. The United States Department of Agriculture alleges that Carolina 
Biological willfully violated 9 C.F.R. §§ 2.100, 3.50, and 3.56 by failing to 
maintain its facilities for rabbits in compliance with the standards, as follows: 
(Complaint at { IV). 


A. Primary enclosures for rabbits were not kept clean and sanitized 
as required; 


B. Food for rabbits was not stored so as to protect it from 
spoilage, contamination, and vermin infestation; and 


C. The premises were not kept clean and in good repair and free 
of accumulations of trash." 


99. These allegations arose out of Dr. Overton’s inspection on 
September 20 and 21, 1990. (Complaint at { IV). 

100. During Dr. Overton’s inspection, there were no live rabbits in the 
cages depicted in Complainant’s Exhibit 7, which are photographs taken 
during the inspection. (Tr. at 324, lines 22-25, 325, lines 1-6). 

101. Dr. Overton found no sick or injured rabbits at Carolina Biological. 
(Tr. at 332, lines 1-4). 

102. The food in the open food bag found during Dr. Overton’s inspection 
was rat food and not rabbit food. (Tr. at 916, lines 20-22). Thus, 
Complainant has not shown by persuasive proof that “food for rabbits" was not 
properly stored. 

103. Dr. Overton found no vermin in the rabbit food at Carolina Biological. 
(Tr. at 916, lines 15-19). 

104. After Dr. Overton’s inspection, and within 30 days, Carolina Biological 
discarded the cages complained of and stored the rat food in a closed 
container. (Tr. at 913, lines 5-11, 920, lines 20-22). 

105. Carolina Biological failed to maintain its facilities for rabbits in 
accordance with Dr. Overton’s and Dr. Cox’s interpretation of the standards 
found in 9 C.F.R. § 3.56(a), (b) and (c), and § 3.50(c). Also, the storage of 
rat food on the floor, and not in a closed container could attract vermin, and 
was a violation of the applicable regulations. These failures to maintain good 
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housekeeping practices were of a de minimis nature and when Drs. Overton’s 
and Cox’s interpretation of the standards became known, were promptly 
remedied. 

106. The United States Department of Agriculture alleges that Carolina 
Biological willfully violated 9 C.F.R. §§ 2.100, 3.28(a) and 3.52(a) as follows: 


A. A primary enclosure for hamsters was not maintained in good 
repair; and 


B. Rabbits kept outdoors were not protected from atmospheric 
temperatures in excess of 90 degrees Fahrenheit. 


107. In July, 1991, Dr. Kelley noted that additional ventilation was needed 
in a rabbit room when ambient temperatures exceeded ninety degrees. He 
also cited Carolina Biological for rust spots on a hamster cage. (Tr. at 989, 
lines 3-21, 1001, lines 13-25). 

108. Dr. Kelley was not called as a witness by the United States 
Department of Agriculture and the United States Department of Agriculture 
offered no evidence regarding these two alleged violations. (Tr. at 866, lines 
10-23). 

109. On the day of Dr. Kelley's inspection, ambient temperatures at 
Carolina Biological were below ninety degrees. (Tr. at 989, lines 16-21). 

110. Carolina Biological did not keep rabbits in the rabbit room when 
temperatures exceeded ninety degrees. (Tr. at 1004, lines 1-10). 

111. The rust on the hamster cage consisted of two small spots on the 
outside of the cage. The cage was immediately discarded by Carolina 
Biological. (Tr. at 1072, lines 1-13). 

112. Although Carolina Biological did not keep rabbits in the rabbit room 
when temperatures reach ninety degrees, Carolina Biological installed a fan 
in the rabbit room pursuant to Dr. Kelley’s suggestion. (Tr. at 1003, lines 20- 


113. Carolina Biological’s privately retained veterinarian, Dr. Brown, had 
inspected and approved the rabbit room and hamster cage two days prior to 
Dr. Kelley’s inspection. (Tr. at 997, lines 14-22). 

114. Except as noted above, with respect to record keeping, the condition 
of the primary enclosures for rabbits, the state of the premises and the storage 
of rat food on the floor, not in a covered container, Complainant has failed 
to carry its burden of proof by the preponderance of evidence. 


Conclusions 
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Very careful attention has been given herein to weighing the evidence 
presented at the hearing, including those clements entering into those factors 
affecting the credibility and competence of witnesses. Dr. Beasley was 
unfamiliar with the Respondent’s facilities as to the gas chamber and the 
method of euthanasia through exposure to carbon monoxide. She has never 
taught nor publishcd articles relative to embalming. She is not board 
certified. 

Dr. Dienhart, who had experience in euthanasia and other areas, has never 
been involved in nor seen the embalming process with formalin. He 
acknowledged that passive movement could be expected if the pressure of the 
formalin was enough, causing hydraulic pressure. He indicated that in his 
review of the thirty-one hours of tapes he had seen some passive movement 
due to the pressure on the circulatory system. No one had told him how the 
fluid entered into the animal. He had not observed the actual operation of 
the Respondent and did not know the length of time the animals would 
remain in the gas chamber nor was he familiar with the degree of density of, 
and, the process of administration of carbon monoxide. Dr. Dienhart, 
although having degrees in veterinary physiology and pharmacology, had never 
euthanized with carbon monoxide and had had no personal experience as to 
the euthanasia of cats and the embalming process by formalin. He is not 
board certified. Dr. Dienhart had no opinion as to whether or not the cats 
which he viewed on the composite tape were conscious or not. 

This Respondent has demonstrated a history of compliance and has sought 
out the appropriate authorities to assure compliance. In its entire history, it 
had not been cited for violations until PETA commenced a campaign to put 
it out of its customary business and was an active participant in urging action 
by the United States Department of Agriculture. Although "pressure" was 
denied by the Complainant’s witnesses, it is obvious that the alleged violations 
of the Complaint were the result of PETA’s involvement. Up until the time 
of the 1990 inspection by Dr. Cox, Dr. Overton, and Mr. Groce, Respondent 
believed it was complying with all applicable regulations and statutes. After 
their inspection, Respondent immediately corrected any alleged deficiency. 

Ms. Bollinger and Mr. Dollinger obtained entry into Carolina Biological’s 
premises by fraud. They breached their confidentiality agreements with 
Carolina Biological. The PETA videotapes were most probably made in 
violation of the law in that they were made without Carolina Biological’s 
knowledge and consent, upon unlawful entry by Ms. Bollinger and 
Mr. Dollinger and without a valid search warrant. 

PETA intended to present its videotapes to the United States Department 
of Agriculture when the tapes were created. The PETA videotapes and the 
PETA videotape compilation are not the sort of evidence upon which 
responsible persons are accustomed to rely because they were made as part 
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of an undercover investigation by unlicensed investigators who violated the law 
in the course of their investigation and because the videotapes do not depict 
all relevant parts of the embalming process and are of poor quality. 

The value of expert testimony to a finder of fact is necessarily related to 
the extensiveness of its relevance and applicability to the matter at issue. 
Euthanasia and the embalming process are unique functions, knowledge of 
which is not within the general realm. Therefore, deference to the opinions 
of those who have specific acquaintance therewith is appropriate. Although 
Dr. Beasley and Dr. Dienhart were veterinarians, their training and experience 
were not of the persuasiveness of the Respondent’s highly trained and 
competent expert witnesses, who held a high degree of skill, experience, and 
knowledge relating to embalming. 

The United States Department of Agriculture did not establish by the 
greater weight of the evidence or the preponderance of the evidence that 
Carolina Biological: “failed to provide adequate veterinary care and failed to 
properly handle animals in that it improperly euthanized a total of at least ten 
cats and began embalming the cats while they were still alive in willful 
violation of sections 2.40 and 2.131(a)(1) of the Regulations.", as alleged in the 
Complaint. 

Although Carolina Biological maintained its records of purchased cats in 
good faith reliance upon instructions from the United States Department of 
Agriculture as found in Respondent’s Exhibit 42, and believed in good faith 
that its records, regularly inspected by the United States Department of 
Agriculture, were in compliance with the United States Department of 
Agriculture regulations and the Animal Welfare Act, it nevertheless did not 
maintain records from which the individual identity of the cats could be 
ascertained. 

Carolina Biological’s records were not always accurate and complete, 
although there was no intentional error therein. Carolina Biological admitted 
that it did not always accept all the cats proffered by Mr. Wise; yet the 
loading dock employees simply told Ms. Byrd that they accepted, for example, 
17 out of 20 cats but did not identify which three cats were not accepted. 
Therefore, Respondent’s records had to be incomplete as they would not show 
which three cats were not accepted. (Tr. at 227-228). The necessity of 
maintaining complete and accurate records showing the acquisition and 
identification of animals is illustrated by what transpired in the present case. 
Mr. Wise’s records were wrong and led to his being banned from acting as a 
dealer for ten years. Respondent’s "records," which were actually just 
Mr. Wise’s records, were not verified, and thus the identity of the cats could 
not be ascertained. Another example of Respondent’s incomplete records is 
demonstrated by the two live cats that were sold to Mr. Dollinger (in a sting 
operation) rather than gassed. (Tr. at 1038-1040). The Complainant, not 
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being entirely certain, that it could prove that the Respondent was purchasing 
live animals, when in fact the Respondent believed it to be purchasing dead 
animals, has made reference to the fact that Mr. Dollinger in his undercover 
capacity, conjured a company employee and Mr. Wise to sell him two live cats 
while they were still alive and on the loading dock and prior to their entrance 
into the gas chamber. In view of the circumstances under which these sales 
were made to Mr. Dollinger, the relationship which it might have to the 
Government’s theory that the Respondent was purchasing live cats is minimal. 
However, there was no entry made on Carolina Biological’s records to 
indicate the identity of the two cats and, thus, no way for anyone seeking to 
trace the animal -- as intended and directed by Congress -- to be able to do 
so. The records madc by Carolina Biological would not show which cat was 
not included, just as they would not show which specific cats were not 
accepted by Carolina Biological from Mr. Wise. 

The Judicial Officer, in a decision recently affirmed by the United States 
Court of Appeals, discussed the importance and specificity of the Animal 
Welfare Act’s record keeping requirements. "This [record keeping] violation 
is one of major gravity in terms of the Act’s objectives." Jn re: S.S. Farms 
Linn County et al., 50 Agric. Dec. 476, 481 (1991), aff'd. sub nom., Hickey v. 
United States Department of Agriculture, 991 F.2d 803 (9th Cir. 1993). Even 
as to animals which the dealer killed immediately upon receiving, and for 
which he did not pay, “the controlling regulation is uncompromising. A dealer 
must fully and correctly record the acquisition and disposition of every dog or 
cat... ." S.S. Farms, supra, at 483. Carolina’s violation with regard to the 
cats it did not receive from Mr. Wise is nearly identical to one of Mr. Hickey’s 
record keeping violations. When Mr. Hickey brought certain cats back to his 
facility, the Judicial Officer held he should have made an "appropriate 
corrective entry . . . as soon as the cats were returned" S.S. Farms, supra, at 
482, just as Carolina Biological should have made an appropriate corrective 
entry when it returned certain cats to Mr. Wise or when Mr. Wise sold cats 
that were listed on Carolina Biological’s receiving manifest. 

The United States Department of Agriculture did establish that Carolina 
Biological failed to maintain complete records showing the acquisition and 
identification of animals, and thus violated 9 C.F.R. § 2.75 as alleged. 

It is noted that Carolina Biological modified its record keeping procedure 
to comply with the APHIS’s directives almost eleven months before the 
Complaint was filed. 

Further addressing the charges in the Complaint, it is asserted that on 
September 20, 21, 1990, Respondent failed to maintain its live animal facilities 
in compliance with the regulations, in that it had rabbit cages in its facility 
which were not clean and not sanitized; that there was a buildup of trash, dirt, 
and cobwebs around Respondent’s rabbit premises; and that on September 20, 
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21, 1990, Respondent had rabbit food on its premises that was subject to 
contamination, spoilage and vermin infestation. 

Complainant’s proof as to the alleged violations of 9 C.F.R. § 3.56(a), (b) 
and (c) and 3.50(c), pertaining to the rabbit cages, consists of the testimony 
of Dr. Cox and Dr. Overton and some pictorial exhibits. The United States 
Department of Agriculture has established by the greater weight of the 
evidence that substandard rabbit cages were present and that there was some 
trash on the premises. The United States Department of Agriculture has not 
established that the alleged housekeeping violations resulted in injury or harm 
to any animal. The housekeeping violations are de minimis, especially in light 
of Carolina Biological’s quick resolution of the minor housekeeping 
deficiencies. 

Complainant has not pursued other allegations pertaining to the 
temperature at which rabbits were kept or the condition of the hamster cages. 
The United States Department of Agriculture has failed to establish by a 
preponderance of the evidence the allegations contained in Count V of the 
Complaint. 

The evidence in this case indicates that Carolina Biological sought to 
comply with the Animal Welfare Act. 

The United States Department of Agriculture did not establish by the 
greater weight of the evidence or a preponderance of proof that any alleged 
violation by Carolina Biological was knowingly engaged in or that there was 
any careless disregard of the requirements of the regulations and standards. 
Until the 1990 inspection, Carolina Biological believed it was complying with 
all application regulations. 

The evidence in this case fails to show that any warning letter was ever 
sent to Carolina Biological allowing Carolina Biological the opportunity to 
correct the alleged deficiencies set forth in the Complaint, although such 
compliance was achieved by Respondent prior to the filing of the Complaint. 

Although the housekeeping violations were de minimis, the failure by a 
dealer to maintain adequate records is a serious violation of the record 
keeping requirement of 9 C.F.R. § 2.75. Such failure thwarts the effort of the 
Government to identify and trace animals. 

As a company that prepares and distributes biological specimens, Carolina 
Biological does not acquire and sell live animals like many other licensed 
Class B dealers. The United States Department of Agriculture provided 
specific guidance to Carolina Biological when the Act first was enacted so that 
the regulations could be applied in a manner consistent with both the 
purposes of the Act and the type of business that Carolina Biological 
conducts. 

On August 10, 1973, shortly after passage of the Act, the United States 
Department of Agriculture established the procedure that Carolina Biological 
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was to use for its records showing the acquisition and identification of animals. 
(RX 42). Dr. Boulier, the acting veterinarian-in-charge of animal health at 
the United States Department of Agriculture Veterinary Services Office in 
Raleigh, North Carolina, informed Carolina Biological that it only needed to 
keep and maintain the completed ANH Form 18-6 prepared by licensed 
dealers that sold to Carolina Biological, such as Pearcroft Cattery. (RX 42; 
Tr. at 980, lines 1-13). Dr. Boulier instructed Carolina Biological as follows: 


"A completed ANH Form 18-6 should accompany the animals and [be] 
given to you for your records." (RX 42). 


At the time, Carolina Biological was faced with the same record keeping 
requirement as is at issue. It is unfortunate that the Animal and Plant Health 
Inspection Service’s more complete record requirement was not brought to 
Carolina Biological’s attention earlier. There is no indication that it was. 

It was not unusual for the United States Department of Agriculture to 
clarify record keeping regulations for Carolina Biological which regulations 
were created without contemplation for the special business of Carolina 
Biological. For example, Respondent’s Exhibit 19 is a letter confirming a 
conversation with the United States Department of Agriculture officials in 
which it was established that ANH Form 18-6 did not have to be completed 
and included in a shipment of animals to Carolina Biological’s customers. 
(RX 19). As with Respondent’s Exhibit 42, Respondent’s Exhibit 19 was sent 
in the early 1970’s, shortly after the passage of the Act. 

There is no evidence that the United States Department of Agriculture 
gave Carolina Biological any different instructions on record keeping between 
the early 1970’s and September, 1990. In fact, the United States Department 
of Agriculture never indicated any concern over Carolina Biological’s methods 
of record keeping over the course of almost twenty years since the mailing of 
Respondent’s Exhibit 42. One person, Ms. Chattie Byrd, has been keeping 
Carolina Biological’s records for eighteen of those twenty years and she was 
constantly making inquiry of appropriate officials to assure that Carolina 
Biological was properly discharging its responsibilities under the Animal 
Welfare Act. (Tr. at 973-975). Recommendations which she received from 
USDA inspectors were followed "implicitly." (Tr. at 974). Carolina Biological 
was regularly inspected by the United States Department of Agriculture 
between 1973 and 1991, and it maintained its premise open to inspections and 
review of its records. (Tr. at 906, lines 15-25). Dr. Kelley, of the United 
States Department of Agriculture, has been the regular inspector at Carolina 
Biological since 1980. (Tr. at 974, lines 23-25, 975, lines 1-5). During his 
inspections, Dr. Kelley would inspect Carolina Biological’s records by looking 
at every one of Carolina Biological’s licensed dealer’s folders, by checking tag 



























140 ANIMAL WELFARE ACT 


numbers, comparing those tag numbers with ANH Form 18-6 and comparing 
the cost of animals Carolina Biological received with the number of animals 
received. (Tr. at 975, lines 6-24). Dr. Kelley never cited Carolina Biological 
for record keeping violations or criticized Carolina Biological’s record keeping. 
(Tr. at 975, line 25, 976, lines 1-3). 

Carolina Biological kept its records exactly as instructed by the United 
States Department of Agriculture in 1973. Between August, 1973 and 
September, 1990, Carolina Biological kept and maintained the dealer ANH 
Form 18-6 for animals sold to Carolina Biological by licensed dealers in strict 
compliance with the instructions of Respondent’s Exhibit 42. (Tr. at 980, lines 
1-13, 900, lines 12-22). In addition to complying with the United States 
Department of Agriculture’s instructions by keeping all dealers’ ANH Forms 
18-6, Carolina Biological also made and maintained a "receiving report," a 
record that contained the date of purchase of the animals, the source of the 
animals, and the number of animals received. (Tr. at 993, line 6-24, 1005, 
lines 13-16). 

Carolina Biological had no reason to believe that it had been improperly 
instructed by the United States Department of Agriculture as to how to keep 
its records. However, Carolina Biological’s record keeping did not comply 
with the plan language of 9 C.F.R. § 2.75. That regulation requires that each 
dealer do the following: 


Make, keep and maintain records or forms which fully and correctly 
disclose the following information concerning each dog or cat 
purchased or otherwise acquired . . ." which includes the official United 
States Department of Agriculture tag number or tattoo assigned to a 
dog or cat under §§ 2.50 and 2.54; a description of each dog or cat 
including the species and breed or type; sex, approximate age; and the 
color and any distinctive markings. (9 C.F.R. § 2.75). 


Although Carolina Biological kept and maintained records disclosing some 
of the information required by 9 C.F.R. § 2.75 in the form of each dealer’s 
ANH Form 18-6 that was supplied with animals delivered, it failed to check 
and verify such data. It had no way of knowing if the ANH Form 18-6 was 
accurate or not. Carolina Biological "made" a record in that it completed an 
additional receiving report that was attached to the dealers ANH Form 18-6. 
These two documents, attached and kept together with Carolina Biological’s 
records, if verified and checked for any omissions, additions, or corrections 
would have contained the information required by the plain language of the 
regulation. Complainant states, "APHIS does not require them to rewrite 
everything if they verify the accuracy of the information.” 
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Because Carolina Biological was obeying record keeping requirements set 
out early in written instructions from the United States Department of 
Agriculture, under the watchful eye of the United States Department of 
Agriculture inspectors like Dr. Kelley, Carolina Biological’s record keeping 
was not an "intentional misdeed" or "gross neglect of a known duty." Carolina 
Biological certainly bclicved that it had nothing to hide from the United States 
Department of Agriculture inspectors. Its premises were fully and freely open 
to inspection. Its employees were forthright and honest in answering 
inspector’s questions, and no evidence appears to the contrary. Carolina 
Biological’s records were made available immediately upon Dr. Kelley's 
requests to see them. Certainly, Dr. Kelley would not have approved the 
records for more than ten years if he had believed that Carolina Biological 
was not in compliance. Now that different United States Department of 
Agriculture’s instructions have been given to Carolina Biological, and the 
proper record keeping duties are "known duties," Carolina Biological has 
modified its record keeping in accordance with the new United States 
Department of Agriculture’s instructions provided by Dr. Overton in his 
September, 1990 inspection. (Tr. at 907, lines 1-7). 

However, the United States Department of Agriculture has established by 
the greater weight of the evidence, and a preponderance thereof that Carolina 
Biological has violated the record keeping requirements of 9 C.F.R. § 2.75. 

Turning now to the issue as to what sanction should be imposed for 
Respondent’s violations, it is noted that Congress, in 1985, authorized the 
imposition of civil penalties not exceeding $2,500 for each day of each 
violation, further authorized the imposition of cease and desist orders, and, 
additionally, authorized the suspension or revocation of licenses. Prior to the 
entry of the Order herein, consideration must be given to the following 
statutory mandate (7 U.S.C. § 2149(b) (1988)): 


The Secretary shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the person involved, 
the gravity of the violation, the person’s good faith, and the history of 
previous violations. 


Giving due consideration to the criteria required by the statute, with 
respect to the imposition of a civil penalty, I find that the violations, namely, 
those pertaining to record keeping and housekeeping matters do not reflect 
any lack of care to the animals, and, as opposed to chronic noncompliance, 
there has been instantaneous compliance. The Complainant decries the 
purported use of Dr. Kelley, the regular inspector, as a "monitor" of Carolina 
Biological’s facilities. There is no indication he was regarded as such by 
Respondent, but, certainly Respondent had a right to rely upon his inspections 
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as indicative of compliance, particularly, since the regulations are amenable 
to a substantial amount of subjective interpretation. Moreover, Carolina 
Biological was targeted by PETA, with a lot of attendant publicity and 
pressure on the United States Department of Agriculture to do something. 

Carolina Biological did not knowingly commit housekeeping violations by 
failing to keep primary enclosures for rabbits clean and sanitized, storing food 
improperly, and failing to keep the premises free of accumulations of trash. 
These were de minimis or “trivial.". The Judicial Officer has indicated that 
violations that are of a “trivial nature, not posing any serious threat to the 
well-being of the animals" can justify the dismissal of a Complaint because the 
alleged violations do not warrant a sanction. Jn re: Marlin U. Zartman, d/b/a 
Gilbertsville Sales Stables, 44 Agric. Dec. 174 (1985) (upholding the dismissal 
of a Complaint alleging violations such as chipped edges on a water receptacle 
and soundness of the primary enclosure on the grounds that these alleged 
violations were trivial and did not warrant sanctions). The Judicial Officer has 
also determined that: 


“The recommended penalty is not always necessary to achieve the 
Congressional purpose, in cases involving. .. chiefly housekeeping 
deficiencies.” 


In re: Cecil Browning, d/b/a Alligatorland Safari Zoo, Inc., 1993 Westlaw at 
18997 (January 27, 1993). 

Each Animal Welfare Act case is specific to its facts. Dr. Overton 
admitted that, during his inspection of September, 1990, there were no live 
rabbits in the enclosures for rabbits that are depicted in Complainant’s Exhibit 
7. (Tr. at 324, lines 22-25, 325, lines 1-6), nor did he find any sick or injured 
rabbits at Carolina Biological. (Tr. at 332, lines 1-4). The food that the 
United States Department of Agriculture alleged was stored improperly was 
food for rats, and not rabbit food. (Tr. at 916, lines 20-22). No vermin were 
found in any animal food at Carolina Biological during Dr. Overton’s 
inspection. (Tr. at 91, lines 15-19). Nevertheless, within 30 days of 
Dr. Overton’s inspection, Carolina Biological discarded the cages complained 
of and stored the rat food in a closed container. (Tr. at 913, lines 5-11, 920, 
lines 20-22). 

Count V alleges housekeeping violations based on an inspection by 
Dr. Kelley in July, 1991. The United States Department of Agriculture did 
not establish by the greater weight of the evidence that Carolina Biological 
had insufficient ventilation for its "rabbit room" when ambient temperatures 
exceeded ninety degrees or that rust spots on a hamster cage constituted a 
violation of the regulations. Although Dr. Kelley had been named as witness 
for the United States Department of Agriculture, the Department did not call 
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Dr. Kelley as a witness and the United States Department of Agriculture 
offered little or no evidence regarding these two alleged housekeeping 
violations. (Tr. at 866, lines 10-23). Carolina Biological offered evidence that, 
on the day of Dr. Kelley’s inspection, ambient temperatures at Carolina 
Biological were below ninety degrees. (Tr. at 989, lines 16-21). Carolina 
Biological also established that it did not keep rabbits in the rabbit room 
when temperatures exceeded ninety degrees. (Tr. at 1004, lines 1-10). 
Carolina Biological’s privately retained veterinarian, Dr. Brown, had inspected 
and approved the rabbit room and hamster cage two days prior to Dr. Kelley’s 
inspection. (Tr. at 997, lines 14-22). The rust on the hamster cage consisted 
of two small spots on the outside of the cage. Nevertheless, the cage was 
immediately discarded by Carolina Biological. (Tr. at 1072, lines 2-13). As 
to the allegations of Counts IV and V of the Complaint, Carolina Biological 
complied with all of Dr. Overton’s suggestions within 30 days of the 
September, 1990 inspection. 

Mr. Alan Christian, a witness for the United States Department of 
Agriculture, acknowledged that the housekeeping violations alleged against 
Carolina Biological in the referenced matter were less serious “animal 
husbandry" violations. (Tr. at 1377, lines 14-16). 

The Complainant, for the first time, indicated on brief the precise sanction 
it is seeking herein, namely, a cease and desist order, a civil penalty of $30,000 
and a license suspension of 45 days. The Government did not prove the 
entirety of its case. The Respondent has demonstrated forthwith compliance. 
The history of this case, negates the necessity for such a harsh sanction as 
sought by Complainant. 

Based upon an evaluation of the entire record, the following Order serves 
to deter the Respondent from any future noncompliance, serves as a deterrent 
to others, and it effectuates the purposes of the Animal Welfare Act. 

All motions, proposals, and requests of the parties have been duly 
considered and, to the extent not adopted herein, they are found to lack legal 
sufficiency, or are not supported by the record, or are irrelevant and 
immaterial to the issues herein, and, accordingly, are denied. 


Order 


1. Respondent, Carolina Biological Supply Company, its agents and 
employees, successors and assigns, directly or through any corporate or other 
device, shall cease and desist from violating the Act and the regulations and 
standards issued thereunder, and in particular, shall cease and desist from: 


(a) Failing to maintain complete records, showing the acquisition, 
disposition and identification of their animals; 
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(b) Failing to keep primary enclosures for live animals clean and 
sanitized as required; 

(c) Failing to maintain primary enclosures for live animals in good 
repair; 

(d) Failing to store food for live animals so as to protect it from 
spoilage, contamination, and vermin infestation; and 

(e) Failing to keep the premises clean and in good repair and free of 
accumulations of trash. 


2. Respondent is assessed a civil penalty of $2,500.00, (Two Thousand 
Five Hundred Dollars) which shall be paid by a certified check or money 
order made payable to the Treasurer of the United States. 

Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision and Order shall become final and effective without further 
procedure thirty-five (35) days after service upon the parties unless appealed 
to the Judicial Officer by a party to the proceeding within thirty (30) days 
after service, as provided in sections 1.130, 1.142 and 1.145 of the Rules of 
Practice (7 C.F.R. § 1.130, 1.142, 1.145). 

Copies of this Decision and Order shall be served upon the parties. 

{This Decision and Order became final May 13, 1994.-Editor] 


In re RON MORROW. 
AWA Docket No. 94-7. 
Decision and Order filed June 29, 1994. 


Operating as a dealer without being licensed — Failure to file timely answer — Refusal to allow 
inspections — Failing to maintain records — Civil penalty — Cease and desist order — License 
disqualification — Veterinary care — Suitable housing conditions — Food and water — Federal 
Rules of Civil Procedure inapplicable. 


The Judicial Officer affirmed the Initial Decision and Order by Judge Bernstein (ALJ) assessing 
a civil penalty of $50,000 for numerous violations, including operating as a dealer without being 
licensed, refusing to allow inspections, failing to construct and maintain suitable housing 
conditions, failing to provide appropriate food and water, and failing to maintain adequate 
records. The Order directs Respondent to cease and desist from violating the Act, regulations 
and standards in numerous respects, and disqualifies Respondent from becoming licensed for 
10 years. Respondent’s failure to file a timely Answer constitutes an admission of the allegations 
of the Complaint and a waiver of hearing. The Federal Rules of Civil Procedure are not 
applicable to this administrative proceeding. 


Frank Martin, Jr., for Complainant. 
James E. Sheets, Lebanon, OH, for Respondent. 
Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
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Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (9 
C.F.R. § 1.1 et seq.). On May 4, 1994, Administrative Law Judge Edwin S. 
Bernstein (ALJ) issucd an Initial Decision and Order assessing a civil penalty 
of $50,000 for numerous violations, including operating as a dealer without 
being licensed, refusing to allow inspections, failing to construct and maintain 
suitable housing conditions, failing to provide appropriate food and water, and 
failing to maintain adequate records. The Order directs Respondent to cease 
and desist from violating the Act, regulations and standards in numerous 
respects, and disqualifies Respondent from becoming licensed for 10 years. 

On June 2, 1994, Respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).' The case was 
referred to the Judicial Officer for decision on June 20, 1994. 

Based upon a careful consideration of the record, I am adopting the Initial 
Decision and Order as the final Decision and Order, with changes shown by 
brackets, and trivial changes not specified. The effective date of the Order is 
changed in view of the appeal. Additional conclusions by the Judicial Officer 
follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a Complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that Respondent willfully violated the Act. 

Copies of the Complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were sent to Respondent by the 
Hearing Clerk by certified mail on January 14, 1994, and returned. Pursuant 
to section 1.147(b), copies of the Complaint and the Rules of Practice were 
served upon Respondent by the Hearing Clerk by regular mail. Respondent 
was informed in the letter of service that an Answer should be filed pursuant 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department's present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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to the Rules of Practice and that failure to answer any allegation in the 
Complaint would constitute an admission of that allegation. Additionally, on 
February 10, 1994, Respondent’s attorney, James E. Sheets, filed a motion 
with the Hearing Clerk requesting an extension of time to answer. On 
February 15, 1994, Chicf Judge Palmer granted Respondent’s unopposed 
motion for an extension of time to answer and extended the time for filing an 
Answer to March 22, 1994. Respondent’s Answer was filed on March 25, 
1994. 

On March 24, 1994, Complainant filed a Motion for Adoption of Proposed 
Decision as a result of Respondent’s failure to file a timely Answer. 

On April 25, 1994, Respondent’s attorney filed a response to the Motion 
for Adoption of Proposed Decision and Order which argued: 


1. Civil Rule 5(B) provides that service is complete "when posted in 
the Unites [sic] States mail." Counsel for the Respondent posted his 
Answer on March 21, 1994, as reflected in the Proof Of Service and it 
is beyond doubt that that date controls the issue. 


2. It is also beyond doubt that judgment by default cannot be entered 
against a party who has appeared in the action without notice of a 
default hearing and the hearing itself (Civil Rule 55). 


On April 26, 1994, Complainant filed a supplemental memorandum in 
support of the proposed decision and order. 

The Motion for Adoption of Proposed Decision and Order is granted. 

The Federal Rules of Civil Procedure do not apply to these proceedings. 
Rule of Practice § 1.147(g) specifies that, “Any document or paper required 
or authorized under the rules in this part to be filed shall be deemed to be 
filed when it reaches the Hearing Clerk.” 

Pursuant to Respondent’s attorney’s request, Chief Judge Palmer accorded 
Respondent additional time until March 22, 1994, to file an Answer. 
Respondent failed to file its Answer by that extended date. Therefore, 
Respondent is in default and the material facts alleged in the Complaint are 
adopted and set forth herein. 


Findings of Fact and Conclusions of Law 


1. Respondent Ron Morrow is an individual whose address is 3918 North 
Heck Hill Road, Millerstown, Ohio 43072. 

2. Respondent, at all times material, was operating as a dealer as defined 
in the Act and the regulations. 
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3. From on or about May 4, 1991, to on or about August 7, 1993, 
Respondent willfully violated section 4 of the Act (7 U.S.C. § 2134) and 
section 2.1 of the regulations (9 C.F.R. § 2.1) by operating as a dealer as 
defined in the Act and regulations without being licensed. Respondent sold, 
in commerce, at least 7 exotic animals for resale for use as pets or for 
exhibition. The sale of each animal constitutes a separate violation. 

4. From on or about May 4, 1991, to on or about August 7, 1993, 
Respondent willfully violated section 4 of the Act (7 U.S.C. § 2134) and 
section 2.1 of the regulations (9 C.F.R. § 2.1) by operating as a dealer as 
defined in the Act and regulations without being licensed. Respondent 
purchased, in commerce, at least 10 exotic animals for use as pets or for 
exhibition. The purchase of each animal constitutes a separate violation. 

5. On September 2, 1993, Respondent willfully violated section 16 of the 
Act (7 U.S.C. § 2146) and section 2.126 of the regulations (9 C.F.R. § 2.126) 
by refusing to allow APHIS to inspect his animals, facilities and records. 

6. On December 14, 1993, Respondent willfully violated section 16 of the 
Act (7 U.S.C. § 2146) and section 2.126 of the regulations (9 C.F.R. § 2.126) 
by refusing to allow APHIS to inspect his animals, facilities and records. 

7. On August 14, 1993, Respondent willfully violated section 10 of the Act 
(7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations (9 C.F.R. 
§ 2.75(b)(1)) by failing to maintain complete records showing the acquisition, 
disposition, and identification of animals. 

8. On August 14, 1993, Respondent willfully violated section 2.40 of the 
regulations (9 C.F.R. § 2.40) by failing to maintain a program of adequate 
veterinary care under the supervision and assistance of a doctor of veterinary 
medicine and by failing to provide veterinary care to animals in need of care. 

9. On August 14, 1993, Respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and section 2.131(a)(1) of the regulations 
(9 C.F.R. § 2.131(a)(1)), in that Respondent handled an animal in a manner 
which caused trauma, behavioral stress, physical harm, and unnecessary 
discomfort to the animal. 

10. On August 14, 1993, Respondent willfully violated section 2.100(a) of 
the regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 

A. The facilities for animals were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals. The structural 
deficiencies included the absence of a suitable perimeter fence or equivalent 
safeguards, necessary for the safe containment of dangerous, carnivorous wild 
animals (9 C.F.R. § 3.125(a)); 

B. Supplies of food and bedding were not stored so as to adequately 
protect them against deterioration, molding, or contamination by vermin 
(9 CFR. § 3.125(c)); 
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C. The facility did not provide adequate potable water for the animals’ 
drinking needs, for cleaning, and for carrying out other husbandry 
requirements (9 C.F.R. § 3.125(b)); 

D. Provisions were not made for the removal and disposal of animal 
wastes sO as to minimize vermin infestation, odors, and disease hazards 
(9 C.F.R. § 3.125(d)); 

E. Animals kept outdoors were not provided with adequate shelter 
from inclement weather (9 C.F.R. § 3.127(b)); 

F. Sufficient shade was not provided to allow animals to protect 
themselves from the direct sunlight (9 C.F.R. § 3.127(a)); 

G. A suitable method was not provided to rapidly eliminate excess 
water from outdoor housing facilities for animals (9 C.F.R. § 3.127(c)); 

H. Primary enclosures for animals were not constructed and maintained 
so as to provide sufficient space to allow each animal to make normal postural 
and social adjustments with adequate freedom of movement (9 C.F.R. § 
3.128); 

I. Animals were not provided with food of sufficient quantity and 
nutritive value to maintain them in good health (9 C.F.R. § 3.129(a)); 

J. Food receptacles for animals were not kept clean and sanitized 
(9 C.F.R. § 3.129(b)); 

K. Animals were not provided with adequate water (9 C.F.R. § 3.130); 

L. Animals were not provided with potable water (9 C.F.R. § 3.130); 

M. Water receptacles were not kept clean and sanitary (9 C.F.R. § 
3.130); 

N. Primary enclosures were not kept clean and sanitized, as required 
(9 C.F.R. § 3.131(a) and (b)); 

O. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R § 3.131(c)); 

P. An effective program for the control of pests was not established 
and maintained (9 C.F.R. § 3.131(d)); and 

Q. A sufficient number of employees were not utilized to maintain the 
prescribed level of husbandry practices (9 C.F.R. § 3.132). 

11. On September 13, 1993, Respondent willfully violated section 10 of the 
Act (7 U.S.C. § 2140) and section 2.75(b)(1) of the regulations (9 C.F.R. 
§ 2.75(b)(1)) by failing to maintain complete records showing the acquisition, 
disposition, and identification of animals. 

12. On September 13, 1993, Respondent willfully violated section 2.40 of 
the regulations (9 C.F.R. § 2.40) by failing to maintain a program of adequate 
veterinary care under the supervision and assistance of a doctor of veterinary 
medicine and by failing to provide veterinary care to animals in need of care. 

13. On [September 13,] 1993, Respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 
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A. The facilitics for animals were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals. The structural 
deficiencies included the absence of a suitable perimeter fence or equivalent 
safeguards, necessary for the safe containment of dangerous, carnivorous wild 
animals (9 C.F.R. § 3.125(a)); 

B. Supplies of food and bedding were not stored so as to adequately 
protect them against deterioration, molding, or contamination by vermin 
(9 CFR. § 3.125(c)); 

C. The facility did not provide adequate potable water for the animals’ 
drinking needs, for cleaning, and for carrying out other husbandry 
requirements (9 C.F.R. § 3.125(b)); 

D. Provisions were not made for the removal and disposal of animal 
wastes sO as to minimize vermin infestation, odors, and disease hazards 
(9 CFR. § 3.125(d)); 

E. Animals kept outdoors were not provided with adequate shelter 
from inclement weather (9 C.F.R. § 3.127(b)); 

F. Sufficient shade was not provided to allow animals to protect 
themselves from the direct sunlight (9 C.F.R. § 3.127(a)); 

G. A suitable method was not provided to rapidly eliminate excess 
water from outdoor housing facilities for animals (9 C.F.R. § 3.127(c)); 

H. Primary enclosures for animals were not constructed and maintained 
so as to provide sufficient space to allow each animal to make normal postural 
and social adjustments with adequate freedom of movement (9 C.F.R. § 
3.128); 

I. Animals were not provided with food of sufficient quantity and 
nutritive value to maintain them in good health (9 C.F.R. § 3.129(a)); 

J. Food receptacles for animals were not kept clean and sanitized 
(9 C.F.R. § 3.129(b)); 

K. Animals were not provided with adequate water (9 C.F.R. § 3.130); 

L. Animals were not provided with potable water (9 C.F.R. § 3.130); 

M. Water receptacles were not kept clean and sanitary (9 C.F.R. 
§ 3.130); 

N. Primary enclosures were not kept clean and sanitized, as required 
(9 C.F.R. § 3.131(a) and (b)); 

O. The premises (buildings and grounds) were not kept clean and in 
good repair and free of accumulations of trash (9 C.F.R § 3.131(c)); 

P. An effective program for the control of pests was not established 
and maintained (9 C.F.R. § 3.131(d)); and 

Q. A sufficient number of employees were not utilized to maintain the 
prescribed level of husbandry practices (9 C.F.R. § 3.132). 
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14. On September 29, 1993, Respondent willfully violated section 2.40 of 
the regulations (9 C.F.R. § 2.40) by failing to maintain a program of adequate 
veterinary care under the supervision and assistance of a doctor of veterinary 
medicine and by failing to provide veterinary care to animals in need of care. 

15. On September 29, 1993, Respondent willfully violated section 2.100(a) 
of the regulations (9 C.F.R. § 2.100(a)) and the standards specified below: 

A. Housing facilities for animals were not structurally sound and 
maintained in good repair so as to protect the animals from injury, to contain 
the animals, and to restrict the entrance of other animals (9 C.F.R. 
§ 3.125(a)); 

B. Supplies of food and bedding were not stored so as to adequately 
protect them against deterioration, molding, or contamination by vermin 
(9 CFR. § 3.125(c)); 

C. Provisions were not made for the removal and disposal of animal 
wastes so as to minimize vermin infestation, odors, and disease hazards 
(9 C.F.R. § 3.125(d)); and 

D. Primary enclosures for animals were not constructed and maintained 
so as to provide sufficient space to allow each animal to make normal postural 
and social adjustments with adequate freedom of movement (9 C.F.R. § 
3.128). 


Conclusions 


1. The Secretary has jurisdiction in this matter. 
2. The following Order is authorized by the Act and warranted under the 
circumstances. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s Rules of Practice Governing Formal Adjudicatory 
Administrative Proceedings Instituted By The Secretary, a Respondent’s 
failure to file a timely Answer or deny the allegations of the Complaint 
constitutes an admission of the allegations in the Complaint and a waiver of 
hearing. Specifically, the Rules of Practice provide (7 C.F.R. §§ 1.136(a)-(c), 
139, .141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint ... the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. ... 
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(b) Contents. The answer shall: 


(1) Clearly admit, deny, or explain each of the allegations of the 
Complaint and shall clearly set forth any defense asserted by the 
respondent; or 


(2) State that the respondent admits all the facts alleged in the 
complaint; or 


(3) State that the respondent admits the jurisdictional allegations 
of the complaint and neither admits nor denies the remaining 
allegations and consents to the issuance of an order without further 
procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 


The failure to file an answer, or the admission by the answer of all 
the material allegations of fact contained in the complaint, shall 
constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent 
by the Hearing Clerk. Within 20 days after service of such motion and 
proposed decision, the respondent may file with the Hearing Clerk 
objections thereto. If the Judge finds that meritorious objections have 
been filed, complainant’s Motion shall be denied with supporting 
reasons. If meritorious objections are not filed, the Judge shall issue 
a decision without further procedure or hearing. . . . 


§ 1.141 Procedure for Hearing. 
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(a) Request for Hearing. Any party may request a hearing on the 
facts by including such request in the complaint or answer, or by a 
separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. 


The Complaint contains allegations virtually identical to the findings of 
fact, supra, and states (Complaint at 9): 


The respondent shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250-9200, in 
accordance with the Rules of Practice governing proceedings under the 
Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall constitute 
an admission of all the material allegations of this complaint. 


In addition, the letter from the Hearing Clerk serving a copy of the 
Complaint on Respondent expressly and accurately advised Respondent of the 
effect of failure to file an Answer or plead specifically to any allegation of the 
Complaint. The letter states: 


The rules specify that you may represent yourself personally or by an 
attorney of record. Unless an attorney files an appearance in your 
behalf, it shall be presumed that you have elected to represent yourself 
personally. Most importantly, you have 20 days from the receipt of this 
letter to file with the Hearing Clerk an original and five copies of your 
written and signed answer to the complaint. It is necessary that your 
answer set forth any defense you wish to assert, and to specifically 
admit, deny or explain each allegation of the complaint. Your answer 
may include a request for an oral hearing. Failure to file an answer or 
filing an answer which does not deny the material allegations of the 
complaint, shall constitute an admission of those allegations and a 
waiver of your right to an oral hearing. 


Respondent was given an extension of time to file an Answer, but he still 
did not file a timely Answer. Accordingly, the default order was properly 
issued in this case. Although on rare occasions default decisions have been 
set aside for good cause shown or where Complainant did not object, 


2In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the Complaint by registered and 
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Respondent has shown no basis for setting aside the default decision here.’ 


regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); In re J. Fleishman & 
Co., 38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, LA.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 
195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late Answer), final decision, 40 
Agric. Dec. 1254 (1981). 


*See In re Richards, 52 Agric. Dec. 1207 (1993) (default order proper where timely Answer 
not filed); Jn re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where Answer not 
filed); Jn re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where 
Answer not filed); Jn re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper 
where Answer not filed); Jn re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where 
Answer not filed); Jn re Bejarano, 46 Agric. Dec. 925 (1987) (default order proper where timely 
Answer not filed; respondent properly served even though his sister, who signed for the 
complaint, forgot to give it to him until after the 20-day period had expired); In re Zedric, 46 
Agric. Dec. 948 (1987) (default order proper where timely Answer not filed); In re Schmidt & 
Son, Inc., 46 Agric. Dec. 586 (1987) (default order proper where timely Answer not filed); Jn re 
Carter, 46 Agric. Dec. 207 (1987) (default order proper where timely Answer not filed; 
respondent properly served where complaint sent to his last known address was signed for by 
someone); Jn re McDaniel, 4S Agric. Dec. 2255 (1986) (default order proper where timely Answer 
not filed); In re Mayes, 45 Agric. Dec. 2320 (1986) (default order proper where Answer not filed), 
rev'd on other grounds, 836 F.2d 550 (6th Cir. 1987) (unpublished); Jn re Pieszko, 45 Agric. Dec. 
2565 (1986) (default order proper where Answer not filed); Jn re Henson, 45 Agric. Dec. 2246 
(1986) (default order proper where Answer admits or does not deny material allegations); Jn re 
Guffy, 4S Agric. Dec. 1742 (1986) (default order proper where Answer, filed late, does not deny 
material allegations); Jn re Blaser, 45 Agric. Dec. 1727 (1986) (default order proper where 
Answer does not deny material allegations); Jn re Northwest Orient Airlines, 4S Agric. Dec. 2190 
(1986) (default order proper where timely Answer not filed); Jn re Schwartz, 45 Agric. Dec. 1473 
(1986) (default order proper where timely Answer not filed); In re Midas Navigation, Ltd., 45 
Agric. Dec. 1676 (1986) (default order proper where Answer, filed late, does not deny material 
allegations); Jn re Gutman, 45 Agric. Dec. 956 (1986) (default order proper where Answer does 
not deny material allegations); Jn re Daul, 45 Agric. Dec. 556 (1986) (default order proper where 
Answer, filed late, does not deny material allegations); In re Eastern Air Lines, Inc., 44 Agric. 
Dec. 2192 (1985) (default order proper where timely Answer not filed; irrelevant that 
respondent’s main office did not promptly forward complaint to its attorneys); Jn re Cuttone, 44 
Agric. Dec. 1573 (1985) (default order proper where timely Answer not filed; respondent Carl 
D. Cuttone properly served where complaint sent by certified mail to his last business address 
was signed for by Joseph A. Cuttone), affd per curiam, 804 F.2d 153 (D.C. Cir. 1986) 
(unpublished); Jn re Corbett Farms, Inc., 43 Agric. Dec. 1775 (1984) (default order proper where 
timely Answer not filed; respondent cannot present evidence that it is unable to pay $54,000 civil 
penalty where it waived its right to a hearing by not filing a timely Answer); Jn re Jacobson, 43 
Agric. Dec. 780 (1984) (default order proper where timely Answer not filed); Jn re Buzun, 43 
Agric. Dec. 751 (1984) (default order proper where timely Answer not filed; respondent Joseph 
Buzun properly served where complaint sent by certified mail to his residence was signed for by 
someone named Buzun)); Jn re Mayer, 43 Agric. Dec. 439 (1984) (decision as to respondent Doss) 
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Respondent relies only on the Federal Rules of Civil Procedure, which are not 
applicable here. 

The requirement in the Department’s Rules of Practice that Respondent 
deny or explain any allegation of the Complaint and set forth any defense in 
a timely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The Department’s five 
ALJ’s frequently dispose of 450 to 500 cases in a year. In recent years, the 
Department’s Judicial Officer has disposed of 50 to 60 cases per year. In a 
recent month, 50 new cases were filed with the Hearing Clerk. 

The courts have recognized that administrative agencies “should be ‘free 
to fashion their own rules of procedure and to pursue methods of inquiry 
capable of permitting them to discharge their multitudinous duties.“ If 
Respondent were permitted to contest some of the allegations of fact after 
failing to file a timely Answer, or raise new issues, all other Respondents in 
all other cases would have to be afforded the same privilege. Permitting such 
practice would greatly delay the administrative process and would require 
additional personnel. However, there is no basis for permitting Respondent 
to present matters by way of defense at this time. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent, his agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from: 


(default order proper where timely Answer not filed; irrelevant whether respondent was unable 
to afford an attorney), appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 
Agric. Dec. 46 (1984) (default order proper where timely Answer not filed); In re Berhow, 42 
Agric. Dec. 764 (1983) (default order proper where timely Answer not filed); Jn re Rubel, 42 
Agric. Dec. 800 (1983) (default order proper where respondent acted without an attorney and 
did not understand the consequences and scope of a suspension order); Jn re Pastures, Inc., 39 
Agric. Dec. 395, 396-97 (1980) (default order proper where respondents misunderstood the 
nature of the order that would be issued); Jn re Seal, 39 Agric. Dec. 370, 371 (1980) (default 
order proper where timely Answer not filed); Jn re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 
171, 172 (1980) (default order not set aside because of respondents’ contentions that they 
misunderstood the Department’s procedural requirements, when there is no basis for the 
misunderstanding). 


‘Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. v. 
United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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(a) Failing to construct and maintain housing facilities for animals 
so that they are structurally sound and in good repair in order to protect the 
animals from injury, contain them securely, and restrict other animals from 
entering; 

(b) ‘Failing to construct and maintain facilities for animals so that 
they are structurally sound, in good repair, and appropriate for the animals 
involved, including a suitable perimeter fence at least eight feet in height; 

(c) Failing to store supplies of food and bedding so as to adequately 
protect them against contamination; 

(d) Failing to provide for adequate running potable water for the 
animals’ drinking needs, for cleaning, and for carrying out other husbandry 
requirements; 

(e) Failing to provide for the regular and frequent collection, 
removal, and disposal of animal and food wastes, bedding, debris, garbage, 
water, other fluids and wastes, and dead animals, in a manner that minimizes 
contamination and disease risks; 

(f) Failing to provide for the rapid elimination of excess water from 
housing facilities for animals; 

(g) Failing to provide animals kept outdoors with adequate shelter 
from the sun; 

(h) Failing to provide animals with adequate shelter from the 
elements; 

(i) Failing to provide animals kept outdoors with shelter from 
inclement weather; 

(j) __ Failing to provide a suitable method for the rapid elimination of 
excess water and wastes from housing facilities for animals; 

(k) Failing to provide sufficient space for animals in primary 
enclosures; 

(1) Failing to provide animals with food of sufficient quantity and 
nutritive value to meet their normal daily requirements; 

(m) Failing to keep food and water receptacles clean and sanitized; 

(n) Failing to provide animals with adequate potable water; 

(0) Failing to maintain primary enclosures for animals in a clean and 
sanitary condition; 

(p) Failing to keep the premises clean and in good repair and free 
of accumulations of trash, junk, waste, and discarded matter, and to control 
weeds, grasses and bushes; 

(q) Failing to establish and maintain an effective program for the 
control of pests; 

(r) Failing to utilize a sufficient number of trained employees to 
maintain the prescribed level of husbandry practices; 


ANIMAL WELFARE ACT 


(s) Failing to establish and maintain programs of disease control 
and prevention, euthanasia, and adequate veterinary care under the 
supervision and assistance of a doctor of veterinary medicine; 

(t) Failing to maintain records of the acquisition, disposition, 
description, and identification of animals, as required; and 

(u) Engaging in any activity for which a license is required under the 
Act and regulations without being licensed as required. 

2. Respondent is assessed a civil penalty of $50,000, which shall be paid 
by a certified check or money order made payable to the Treasurer of United 
States and sent to the following address: 


United States Department of Agriculture 
Office of the General Counsel 
Marketing Division 

14th and Independence Ave., S.W. 
Room 2014 - South Building 
Washington, D.C. 20250-1417 


3. Respondent is disqualified for a period of 10 years from becoming 
licensed under the Act and regulations. 
The cease and desist provisions of this Order shall become effective, and 


the license-qualification period shall begin, on the first day after service of this 
Order on Respondent. 
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FEDERAL MEAT INSPECTION ACT 


DEPARTMENTAL DECISION 


In re) MARQUEZ BROTHERS MEXICAN IMPORTS, INC. AND JOSE 
PIZARRO. 

FMIA Docket No. 93-1. 

Decision and Order as to Jose Pizarro filed March 10, 1994. 


Withdrawal of inspection - Conviction of misdemeanors - Misbranding - Responsibly connected 
Per se unfit. 


Judge Kane withdrew federal meat inspection services from Respondent, Jose Pizarro, for a 
period of five years upon a finding that Respondent had been convicted of two misdemeanor 
counts involving the misbranding of meat food products capable for use as human food. 
Respondent admitted intentionally substituting beef for pork salivary glands in the production 
of products labeled as pork chorizo and pork longanzia because beef was less expensive. 
Respondent acted in a managerial capacity at the facility—directing employees, communicating 
with federal inspectors and managing the accounts payable and accounts receivable of the 
establishment; therefore, he was responsibly connected to the business. Respondent also 
admitted that uncertified pork was utilized in production of pork longanzia, which created a risk 
of serious illness in consumers. The offenses strike at the heart of the federal meat inspection 
program, thereby rendering Respondent per se unfit to receive federal meat inspection services. 


Lance T. Mason, for Complainant. 
Respondent, Jose Pizarro, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, 80 Stat. 384 (1966), as amended,’ the Rules of Practice 
Governing Proceedings Under the Federal Meat Inspection Act, 9 C.F.R. §§ 
335.1-13 (1993), and the Rules of Practice of the Department of Agriculture 
Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
1.130-.151 (1993). 

The Administrator of the Food Safety and Inspection Service of the 
Department of Agriculture, by complaint filed January 11, 1993,” alleges in 
relevant part that, as a result of two criminal convictions of Jose Pizarro, 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1993). [Unofficial 
codifications of statutes are cited herein.] 


A proposed Stipulation and Consent Decision with respect to respondent Marquez Brothers 
Mexican Imports, Inc., was presented, without motion, to the Hearing Clerk on July 23, 1993. 
That Consent Decision is issued concurrently with this Initial Decision. 
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Marquez Brothers Mexican Imports, Inc. and Mr. Pizarro are unfit to engage 
in any business that requires inspection under Title I of the Federal Meat 
Inspection Act, Pub. L. 99-641 (21 US.CA. § 601, et seqg.). The 
Administrator seeks to withdraw federal meat inspection services from 
Jose Pizarro and to prohibit Mr. Pizarro from working at establishments that 
receive federal inspection services. Mr. Pizarro filed an answer on February 3, 
1993. 

A public hearing was held on August 19, 1993, in Los Angeles, California. 
A Certified Court Interpreter, Mr. Cal Norman, was provided at the hearing 
for the benefit of Mr. Pizarro, who is non-English speaking. Proposed 
findings, briefs and reply briefs were subsequently filed by the parties. To the 
extent indicated, the proposals are adopted herein. All other proposed 
findings, conclusions or arguments are rejected as irrelevant or lacking legal 
or evidentiary bases. As used herein, “Tr.” refers to the transcript of the 
public hearing. “CX" refers to the numbered exhibits offered by complaint 
counsel. 

The interests of the Department are represented by Lance T. Mason, Esq., 
Washington, D.C. Respondent appeared pro se. 

Upon consideration of all matters of record, the following Findings of Fact 
and Conclusions of Law are reached. As a result thereof, violations are found 
as alleged, and there is entered an order as requested by complaint counsel. 


Statutes and Regulations 
The following statutory provisions are applicable to this case: 
No person, firm, or corporation shall, with respect to any 
cattle, sheep, swine, goats, horses, mules, or other equine, or 


any carcasses, parts of carcasses, meat or meat food products of 
any such animals-- 


(d) do, with respect to any such articles which are capable 
of use as human food, any act while they are being transported 
in commerce or held for sale after such transportation, which is 
intended to cause or has the effect of causing such articles to be 
adulterated or misbranded.’ 


** kk * 


21 U.S.CA. § 610(d) (West 1972 and Supp. 1993). 
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(a) any person, firm, or corporation who violates any 
provision of this chapter for which no other criminal penalty is 
provided by this chapter shall upon conviction be subject to 
imprisonment for not more than one year, or a fine of not more 
than $1,000, or both such imprisonment and fine. . . “ 


** ee * 


The Secretary may (for such period, or indefinitely, as he 
deems necessary to effectuate the purposes of this chapter) 
refuse to provide, or withdraw, inspection service under 
subchapter I of this chapter with respect to any establishment if 
he determines, after opportunity for a hearing is accorded to the 
applicant for, or recipient of, such service, that such applicant or 
recipient is unfit to engage in any business requiring inspection 
under subchapter I of this chapter because the applicant or 
recipient, or anyone responsibly connected with the applicant or 
recipient, has been convicted, in any Federal or State court, of 
(1) any felony, or (2) more than one violation of any law, other 
than a felony, based upon the acquiring, handling, or distributing 
of unwholesome, mislabeled, or deceptively packaged food or 
upon fraud in connection with transactions in food. This section 
shall not affect in any way other provisions of this chapter for 
withdrawal of inspection services under subchapter I of this 
chapter from establishments failing to maintain sanitary 
conditions or to destroy condemned carcasses, parts, meat or 
meat food products. 


For the purpose of this section a person shall be deemed to 
be responsibly connected with the business if he was a partner, 
officer, director, holder, or owner of 10 per centum or more of 
its voting stock or employee in a managerial or executive 
capacity. 


21 U.S.C.A. § 676(a) (West 1972 & Supp. 1993). 


21 U.S.C.A. § 671 (West 1972 & Supp. 1993). 
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Findings of Fact 


1. Respondent Jose Pizarro is an individual whose mailing address is 
5908'4 Bonsallo Ave., Los Angeles, California 90044. (Answer) 

2. During May 17 and 18, 1988, Mr. Pizarro was employed as plant 
manager by Ocean Produce International, Inc., 311 N. Carmelita Ave., Los 
Angeles, California 90063, ("Ocean Produce") which received federal 
inspection services under Title I of the Federal Meat Inspection Act as USDA 
Establishment No. 871. (CX 19) Mr. Pizarro was also identified in the 
Application for Inspection submitted by Ocean Produce on February 25, 1988, 
as the corporate secretary and a holder of more than ten percent of the firm’s 
voting stock. (CX 25). 

3. OnSeptember 30, 1991, Ocean Produce changed the name and location 
of its facility to Little Tony's Mexican Foods Inc., with an address of 1328 
Colegrove Ave., Montebello, California 90640 ("Little Tony’s") while retaining 
the original USDA Establishment No. 871. (CX 9, 17) Mr. Pizarro also 
served as plant manager at Little Tony’s. (Tr. 111, 114, 124) Mr. Pizarro 
acknowledged that his investment of $2,500 brought him a 10% interest in the 
capital stock of Little Tony’s. (Tr. 109) 

4. On August 26, 1992, an Asset Purchase Agreement was entered 
between the Alfred Emerson Trust, acting on behalf of Little Tony's, and 
Marquez Brothers Mexican Imports, Inc. ("Marquez"), also a recipient of 
federal meat inspection services, for the purpose of transferring certain 
equipment utilized in the processing of meats and the production of meat food 
products to Marquez. (CX 4) Also on this date, the parties entered into an 
agreement whereby Little Tony’s agreed to sublease its facility located at 1328 
Colegrove Ave., Montebello, California, to Marquez. (CX 4) 

5. On September 8, 1992, Mr. Pizarro was found guilty in the United 
States District Court for the Central District of California of two 
misdemeanors for causing the misbranding of meat food products capable for 
use as human food, being held for sale after transportation in commerce, by 
falsely labeling the packages containing them as containing pork and not beef 
salivary glands, in violation of the Federal Meat Inspection Act, 21 U.S.C.A. 
§ 610(d). (CX 10) The violations occurred on May 17 and 18, 1988, when 
Mr. Pizarro was employed as plant manager by Ocean Produce. (CX 12, 19) 

6. Subsequent to his conviction of the above misdemeanors, Mr. Pizarro 
continued to be employed by Marquez as the individual responsible for the 
accounts payable and accounts receivable for the establishment (Answer), and 
as a production manager. (CX 27, reports dated September 17, 1992, 
September 22, 1992, September 28, 1992, October 1, 1992, October 2, 1992, 
October 8, 1992 and October 18, 1992) 
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Conclusions 


Based upon an evaluation of all evidence, the entry of the findings above 
and the application of the appropriate law, it is determined that the 
preponderance of the evidence shows that Jose Pizarro is unfit to engage in 
any business that receives federal inspection services provided by the Federal 
Meat Inspection Act, 21 U.S.C.A. § 601 et seq. 


Discussion 


The underlying purpose of the federal meat inspection program is 
summarized in the Act as follows: 


Congressional statement of findings 


Meat and meat food products are an important source of the 
Nation’s total supply of food. They are consumed throughout the 
Nation and the major portion thereof moves in interstate or foreign 
commerce. It is essential in the public interest that the health and 
welfare of consumers be protected by assuring that meat and meat 
food products distributed to them are wholesome, not adulterated, and 
properly marked, labeled, and packaged. Unwholesome, adulterated, 
or misbranded meat or meat food products impair the effective 
regulation of meat and meat food products in interstate or foreign 
commerce, are injurious to the public welfare, destroy markets for 
wholesome, not adulterated, and properly labeled and packaged meat 
and meat food products, and result in sundry losses to livestock 
producers and processors of meat and meat food products, as well as 
injury to consumers. The unwholesome, adulterated, mislabeled, or 
deceptively packaged articles can be sold at lower prices and compete 
unfairly with the wholesome, not adulterated, and properly labeled and 
packaged articles, to the detriment of consumers and the public 
generally.° 


The events leading to the misdemeanor convictions of Mr. Pizarro 
occurred during May 17 and 18, 1988, when Mr. Pizarro was employed as 
plant manager by Ocean Produce International, Inc., 311 N. Carmelita Ave., 
Los Angeles, California, which received federal inspection services under Title 
I of the Federal Meat Inspection Act as USDA Establishment No. 871. (CX 


*21 U.S.C.A. § 602 (West 1972 & Supp. 1993). 
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19) Mr. Pizarro was also listed as "Secretary" and a holder of more than ten 
percent of the firm’s voting stock in the Application for Inspection submitted 
by Ocean Produce on February 25, 1988. (CX 25) On September 30, 1991, 
Ocean Produce changed the name and location of its facility to Little Tony’s 
Mexican Foods Inc., 1328 Colegrove Ave., Montebello, California, while 
retaining the original USDA Establishment No. 871. (CX 9, 17) Mr. Pizarro 
served as plant manager at Little Tony’s as well. (Tr. 111, 114, 124) 

On August 26, 1992, an Asset Purchase Agreement was executed by the 
Alfred Emerson Trust, acting on behalf of Little Tony's, and Marquez, 
transferring equipment to Marquez. (CX 4) Also on this date, the parties 
entered into an agreement whereby Little Tony’s subleased its facility located 
at 1328 Colegrove Ave., Montebello, California to Marquez. (CX 4) 

On September 8, 1992, Mr. Pizarro pleaded and was found guilty in the 
United States District Court for the Central District of California of two 
misdemeanors for causing the misbranding of meat food products capable for 
use as human food, being held for sale after transportation in commerce, by 
falsely labeling the packages containing them as containing pork and not beef 
salivary glands, in violation of the Federal Meat Inspection Act, 21 U.S.C.A. 
§ 610(d). (CX 10) The incidents leading to the convictions occurred on 
May 17, and 18, 1988, while Mr. Pizarro was employed as plant manager of 
Ocean Produce. (CX 12, 19) 

During the investigation of the mislabeling at Ocean Produce, Mr. Pizarro 
gave a statement, admitted at the hearing as Exhibit 19, to Herbert Eng, a 
Food Safety and Inspection Service compliance officer, concerning the events 
leading to the convictions. (CX 19; Tr. 87-90) In the statement, Mr. Pizarro 
admitted substituting beef for pork salivary glands because beef salivary glands 
were less expensive. (CX 19; Tr. 122) Thirty pounds of beef salivary glands 
were used to each 600 pound batch of pork longaniza and 180 pounds of beef 
salivary glands were used per 600 pound batch of pork chorizo. (CX 19) In 
addition, the statement of Mr. Pizarro indicates that, on approximately 
May 19, 1988, uncertified pork was utilized in the production of pork 
longaniza. (CX 19) 

The Act defines a "responsibly connected" individual as "a partner, officer, 
director, holder, or owner of 10 per centum or more of [a corporation’s] 
voting stock or employee in a managerial or executive capacity."” Four years 
after the mislabeling which resulted in the criminal prosecutions, Mr. Pizarro 
was employed by Marquez, his new employer, in a position which he described 
as "in charge of accounts payable and accounts receivable." (Answer) 
Mr. Pizarro argues that he was merely an employee in charge of the 


721 U.S.CA. § 671 (West 1972 & Supp. 1993). 
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non-production functions, and therefore, he was not a "responsibly connected 
person" under the Act. This argument fails for it is contradicted by credible 
evidence submitted by complaint counsel. Although it is unclear what his 
formal job title was at Marquez, Mr. Pizarro’s true function was readily 
apparent to those with whom he dealt on a day-to-day basis. 

The testimony at the hearing and the Process Deficiency Reports (PDRs) 
prepared by the USDA inspector, Mr. Arturo Joven, indicate that Mr. Pizarro 
functioned as plant manager for Marquez (Finding #6), though he may not 
have held the official title. Mr. Joven testified that, beginning in July, 1992, 
he personally observed Mr. Pizarro performing managerial duties and 
directing other Marquez employees. (Tr. 78, 84) Mr. Joven also testified that 
he had never seen either of the Marquez brothers in the plant and that he had 
always communicated directly with Mr. Pizarro, since he viewed Mr. Pizarro 
as the only one in the plant who was responsible to the inspector. (Tr. 82-83) 
Furthermore, Mr. Joven testified that Mr. Pizarro continued to act in a 
managerial capacity into December, 1992. (Tr. 79) Seven PDRs dated from 
September 17, 1992, to October 18, 1992, and signed by Mr. Pizarro as the 
plant management official were prepared by Mr. Joven during his inspections 
of Marquez. (CX 27) Mr. Joven testified that, subsequent to each PDR, he 
would discuss the deficiencies with Mr. Pizarro, who would then indicate the 
steps which would be taken by the plant to implement corrective measures. 
(Tr. 83) 

Moreover, Richard Van Blargan, the Director of the Evaluation and 
Enforcement Division of the Food Safety and Inspection Service, testified that, 
as the individual in charge of accounts payable and accounts receivable, 
Mr. Pizarro could exercise considerable influence over the operations of the 
Marquez enterprise. (Tr. 19) Therefore, even if he was not acting as the 
plant manager of Marquez, I conclude, that, as the individual responsible for 
the accounts payable and accounts receivable in the Marquez firm, 
Mr. Pizarro was responsibly connected to the business. 

The Department has held that when a conviction relates to a crime of such 
a serious nature that it “strikes at the heart of the meat inspection program," 
the per se rule will apply, which automatically presumes, without regard to any 
mitigating circumstances, that the convicted person, or any establishment with 
which he is responsibly connected, is unfit to receive inspection service. 
William Stewart, 50 Agric. Dec. 511, 519 (FMIA Dkt. No. 89-06) (February 13, 
1991). Complaint counsel argues that the misdemeanor violations committed 
by Mr. Pizarro are of sort which strike at the heart of the meat inspection 
program. 

The Department recently concluded that: 
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[W]hen a section 401 hearing reveals that a recipient, or anyone 
responsibly connectcd with the recipient, of federal meat inspection 
services is convicted for clandestinely adulterating or misbranding meat 
with a substance that directly affects the health or safety of the public, 
or the conviction involves organized criminals, the offense "strikes at 
the heart of the federal meat inspection program" and the recipient is 
then presumed to be unfit to receive inspection services. On the other 
hand, if it is not shown at the hearing that the substance directly affects 
the health or safety of the public, the circumstances surrounding the 
offense are to be considered to determine whether the recipient is fit 
to receive inspection service. 


Hubert H. Smith Packing Co., et al., 52 Agric. Dec. ___ (FMIA Dkt. No. 92-8) 
(November 2, 1993) slip op. at 17-18. 

The instant case involves a conviction for mislabeling a product which was 
marked as containing pork salivary glands but which also contained beef 
salivary glands. Mr. Van Blargan testified that this practice could be 
particularly dangerous to the health and safety of consumers who are "hypo 
allergenic" to beef. (Tr. 16) Moreover, Mr. Pizarro admitted that uncertified 
pork was introduced into the mixture of products comprising the pork 
longaniza (CX 19), which could result in the ingestion of trichinae by 
consumers, causing serious illness. (Tr. 16-17, 72-73) Mr. Pizarro was aware 
that these practices were dangerous to consumers when he committed the 
violations (Tr. 119-120), yet he committed the offenses in the face of this 
knowledge. Therefore, Mr. Pizarro is per se unfit to receive federal inspection 
services because the offenses strike at the heart of the federal meat inspection 
program. See, e.g., William Stewart, 50 Agric. Dec, at 519; Great American 
Veal Co., Inc., 45 Agric. Dec. 1770 (FMIA Dkt. No. 71) (September 9, 1986), 
affd, No. 86-3998 (D.N.J. October 27, 1987), consent order, No. 86-3998 
(D.N.J. January 12, 1990). 

Even if the per se rule was not applicable to this matter and the mitigating 
circumstances presented by Mr. Pizarro at the hearing were considered, he 
would nonetheless be found unfit to engage in any business requiring 
inspection services. Mr. Pizarro argues for lenience in this matter because he 
should be considered a mere employee of Ocean Produce, carrying out the 
directions of his superior, Robert Sanchez, when he engaged in the activities 
which led to his misdemeanor convictions. (Tr. 96) This argument is 
unconvincing in light of the facts that Mr. Pizarro was the corporate secretary, 
a shareholder, and the plant manager at Ocean Produce (CX 19, 25), and 
admitted during cross-examination that he could have refused to carry out 
Mr. Sanchez’ instructions to substitute beef salivary glands for pork salivary 
glands. (Tr. 127-128) 
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At the hearing, Mr. Pizarro also emphasized that the events relating to his 
conviction had taken place over five years ago, and that he had remained in 
compliance with the Act since then. (Tr. 96-97) Although years have indeed 
passed since the incidents leading to the conviction of Mr. Pizarro, there is no 
evidence of undue delay by the Department in the pursuit of administrative 
sanctions. The complaint in this matter was filed on January 11, 1993, only 
four months after Mr. Pizarro was convicted of the misdemeanor charges on 
September 8, 1992. 

One factor leaps to the fore when an examination of the circumstances 
surrounding the misdemeanor violation is undertaken, and it does not augur 
well for the position presented by Mr. Pizarro. It is that the mislabeling 
violations were not caused by mere negligent or slipshod management 
practices; but instead were, by Mr. Pizarro’s testimony, the result of a 
calculated effort, motivated solely by profit, to foist upon the public a 
potentially dangerous product that was not what it was held out to be. 

The record of Mr. Pizarro’s examination is as follows at Tr. 122: 


Q. It is true, is it not, when the price of pork products started to rise 
in 1988, you began to substitute beef salivary glands, an inferior and less 
expensive meat product, to save money, is that correct? 

A. Well, but it wasn’t my decision. 

Q. Is that correct or not? 


A. It was just because I was following the orders that I was given. 


Q. You've been through that before. I’m asking you, it is true -- is it 
true, is it not -- 


A. It is true. 
Q. It is true. Okay. 
A. Under orders, yes. 


Mr. Pizarro’s testimony, at Tr. 107, is further illustrative on this point: 


Q. Mr. Pizarro, you seem to hold Ocean Produce and Little Tony’s in 
low regard while you also seem to hold Marquez Brothers in a high 
regard. Is this correct? 
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A. Yes. Because the owner for whom we worked so much always 
would be saying like the checks haven’t come in, or we can’t work the 
second half of the week. That company was never successful. We always 
were waiting for the company to be successful. They'd say maybe 
tomorrow and tomorrow, that is what happened. 


Compiaint counsel further points to testimony received from Mr. Eng, a 
USDA compliance officer who investigated the misdemeanor violations, that, 
in the course of the investigation, officials were presented with two sets of 
records -- one set indicating the presence of beef salivary glands in the 
products labeled as containing pork only, and the other set showing only the 
presence of pork in the same products. (Tr. 92-93) Though Mr. Eng 
surmised that it was Mr. Pizarro who prepared the two sets of records (Tr. 
93), no evidence to that effect was presented, and Mr. Eng acknowledged that 
he did not know who actually prepared the records. (Tr. 94) Therefore, I do 
not regard the spoken allegations of false record keeping, which were not 
raised in the complaint, as having involved Mr. Pizarro, but, rather this 
testimony suggests corporate motive and intent. 

Though he was not established as an expert with regard to such matters, 
Mr. Van Blargan was called upon by complaint counsel to explain the findings 
of the United States Magistrate with respect to Mr. Pizarro’s misdemeanor 
charges as contained in the sentencing report issued by that court. (Tr. 137- 
138) In making my decision, I do not rely on Mr. Van Blargan’s testimony* 
on this subject, as the sentencing report was not introduced into evidence at 
the hearing. 

With respect to the sanction applicable to respondent in this proceeding, 
the Department has held that in each case it shall “be determined by 
examining the nature of the violations in relation to the remedial purpose of 
the regulatory statute involved, along with all relevant circumstances, always 
giving appropriate weight to the recommendations of the administrative 
officials charged with the responsibility of achieving the congressional purpose. 
S.S. Farms Linn County, Inc., 50 Agric Dec. 476, 497 (AWA Dkt. No. 89-3) 
(February 8, 1991), aff'd, 991 F.2d 803 (9th Cir. 1991) (Table). 

Complaint counsel seeks a declaration that Mr. Pizarro is unfit to receive 
federal meat inspection services, directly or through any corporate or other 
device, for a period of five years. Regarding the need for such a sanction in 
this case, Mr. Van Blargan testified as follows: (Tr. 13-14) 


*It is noted that Mr. Van Blargan recently experienced difficulty in accurately summarizing 
the sentencing report of a United States District Court Judge in a similar case. Hubert H. Smith 
Packing Co., et al.,52 Agric. Dec. __ (FMIA Dkt. No. 92-8) (November 2, 1993) slip op. at 7-8. 
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Q. Why do the type of violations that are involved in this case make 
Mr. Pizarro unfit to receive inspection services? 


A. These particular violations in this particular case present, involving 
mis-branding of product with the intent to defraud and adulterate product 
intentionally. And consequently goes directly to the heart of our program. 
Our inspection system is such that we cannot have a inspector in the 
establishment at all times. It’s just that way. We cannot have an inspector 
in the plant a hundred percent of the time. 

In a case such as this one, the plant was part of a patrol assignment. 
I believe there was five other plants on the patrol assignment. So 
consequently an inspector patrols those five plants and spends some time 
in there monitoring it. 

As a result of that, we rely on the integrity and the honesty and the 
trustworthiness of the plant and the firm and the individuals employed in 
that firm to maintain the standards required under the regulations in the 
Acts to produce a product that is wholesome and unadulterated. 


Mr. Van Blargan went on to describe the administrative process by which a 
sanction recommendation is determined (Tr. 15), and stated that the Food 


Safety and Inspection Service concluded that federal inspection services be 
indefinitely withdrawn as to the respondents in this case. (Tr. 14) 
Notwithstanding this recommendation, complaint counsel, in the complaint 
and in post-hearing submissions, requested a five-year withdrawal of 
inspection services instead of an indefinite withdrawal. Counsel’s request will 
be granted. 


Order 


Respondent Jose Pizarro is unfit to receive federal meat inspection service 
under Title I of the FMIA, and such services will not be provided to 
Mr. Pizarro, directly or through any corporate or other device, for a period 
of five years. Pursuant to the Consent Decision issued concurrently herewith, 
this period of suspension of Mr. Pizarro commenced on January 16, 1993, as 
Mr. Pizarro’s employment by Marquez Brothers Mexican Imports, Inc. was 
concluded on that date. 

Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision and Order shall become final without further procedure thirty- 
five (35) days after service upon the parties unless appealed to the Judicial 
Officer by a party to the proceeding within thirty (30) days after service, as 
provided in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. §§ 
1.142 and 1.145 (1993)). 
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Copies of this Decision and Order shall be served upon respondents and 
counsel. 
[This Decision and Order became final April 15, 1994.-Editor] 
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HORSE PROTECTION ACT 


COURT DECISIONS 


ROY E. WAGNER and JUDITH E. RIZIO v. DEPARTMENT OF 
AGRICULTURE. 

No. 93-3318. 

Filed March 15, 1994. 


Horse soring - Substantial evidence - Affidavits - Witness credibility determination. 


The United States Court of Appeals for the Third Circuit affirmed the Secretary’s decision 
finding the subject horse to be sore under the HPA and assessing a $2,000 civil penalty and a 
one-year disqualification against petitioner. The court concluded that the testimony and 
affidavits of the examining veterinarians were substantial evidence that the horse was sore, thus 
rejecting petitioner’s contention that the affidavits were not sufficiently detailed. Live testimony, 
which permits cross examination and credibility assessment, may generally be favored over 
affidavits, but these interests are safeguarded when the affiant appears in court. Any discrepancy 
between the veterinarians’ affidavits does not alone suggest that a soreness finding is 
unsupported by substantial evidence. Assessment of witness credibility reserved for ALJ, who 
observed witness in courtroom. 


Michael L. Rozman, Harrisburg, PA, for Petitioners. 

Jeffrey A. Knishkowy, Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C., for Respondent. 

Before: Sloviter, Chief Judge, Alito, Circuit Judge, and Parell, District Judge” 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


SLOVITER, CHIEF JUDGE. 


Judith E. Rizio, the owner of the horse known as Sir Shaker, and Roy E. 
Wagner, the horse’s trainer, have filed this petition for review from the 


“Hon. Mary Little Parell, United States District Court for the District of New Jersey, sitting 
by designation. 
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administrative determination that they violated the Horse Protection Act, 15 
U.S.C. § 1821 et seq. (1988) (the Act) by exhibiting a "sore horse.” 

The sole issue before us is whether the United States Department of 
Agriculture (USDA) met its burden of proof. 

Because the Secretary's determination that Sir Shaker was sore within the 
meaning of the Act is supported by substantial evidence, we affirm. 

When Sir Shaker was entered at the Eastern Classic Horse Show in 
Quentin, Pennsylvania, he underwent routine examination by two USDA 
veterinarians, Dr. Frances Miava Binkley and Dr. Hugh V. Hendricks. These 
veterinarians who, prior to the Eastern Classic, had examined 400 to 500 
horses and over 2,500 horses, respectively, were charged with the duties of 
enforcing the Act and of monitoring the Designated Qualified Person (DOP) 
Thomason.’ Dr. Binkley observed Sir Shaker respond with pain by pulling 
its foot away and tensing its abdomen when DQP Thomason palpated Sir 
Shaker’s pasterns.” 

One day after the Eastern Classic, Dr. Binkley signed an affidavit 
recounting her own examination of Sir Shaker: 


The DQP excused the horse and issued a DOP ticket for two foot 
sensitivity. 


I then palpated the horse. Each time I palpated the area on the 
front on the pasterns, 1"-2" above the coronary band, the horse pulled 
its foot away. The reaction was the same on both front feet. The 
horse also tensed his abdomen and shoulder during palpation. 


In my professional opinion, the horse was sore and this condition 
was caused by a caustic chemical or a mechanical device or a 
combination of both. 


"A DOP is employed by show management to inspect horses and determine if they are 
‘sore.’ Management employs these individuals because it may be held liable under the Act if a 
‘sore’ horse is shown and a DQP was not utilized." Elliott v. Administrator, Animal and Plant 
Health Inspection Serv., 990 F.2d 140, 142 n.4 (4th Cir. 1993). 


7In layperson terminology, this means that DOP Thomason examined by touch the front of 
each foot directly above the hoof. See Webster’s Third New International Dictionary 525, 1627 
(1964). 
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Dr. Hendricks summarized his independent examination of Sir Shaker as 
follows in an affidavit, also signed one day after the Eastern Classic: 


[Sir Shaker] exhibited definite pain responses when examined by the 
DOP and was turned down because of sensitivity in both front feet 


When [I applied] light to moderate digital pressure . . . to the 
anterior surface of both pasterns the horse would exhibit strong and 
definite pain responses. The horse wold try and remove his foot from 
my grip and would jerk his head upward, there was a tightening of the 
abdominal muscles and a shifting of his weight back over the hind 
quarters when the sensitive areas were palpated. 

Dr. Binkley and I conferred and were in complete agreement that 
this horse met the criteria to be classified as a “sore horse" a[s] defined 
by the Horse Protection Act. 


The Administrator of the Animal and Plant Health Inspection Service 
(APHIS) instituted disciplinary action against Wagner and Rizio pursuant to 
the Horse Protection Act, alleging that they violated the Act by exhibiting Sir 
Shaker while the horse was sore. The Administrative Law Judge held that Sir 


Shaker was sore at the time of exhibition in violation of the Act, found a 
violation as to Rizio, and assessed a $2,000 civil penalty and a one-year 
disqualification, but dismissed the complaint as to Wagner on the ground that 
Wagner had not "entered" the horse for purposes of the Act. Though Wagner 
and Rizio testified that Sir Shaker’s conduct was caused by nervousness, the 
ALJ credited testimony of Drs. Binkley and Hendricks indicating that they 
could distinguish between pre-exhibition nervousness and pain responses. 
APHIS and Rizio both filed administrative appeals, and the USDA’s Judicial 
Officer affirmed the judgment as to Rizio and modified the judgment so to 
assess Wagner a $2,000.00 civil penalty and one-year disqualification as well. 
The decision of the Judicial Officer is the final decision of the Secretary. See 
7 CFR. § 2.35 (1993). This petition for review pursuant to 15 U.S.C. § 
1825(b)(2) followed. 


We must affirm the findings of the Secretary of Agriculture if they are 
supported by substantial evidence. See 15 U.S.C. § 1825(b)(2); Thomton v. 
United States Dep’t of Agriculture, 715 F.2d 1508, 1510 (11th Cir. 1983). 
Substantial evidence is “such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” Passaic Valley Sewage Comm’rs 
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v. United States Dep’t of Labor, 992 F.2d 474, 480 (3d Cir. 1993) (quotation 

omitted). 
The Horse Protection Act prohibits the "entering for the purpose of 

showing or exhibiting in any horse show or horse exhibition, any horse which 

is sore." 15 U.S.C. § 1824(2)(B). 

A horse is sore if: 


(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a © 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 





and, as a result of such application, infliction, injection, use or practice, 
such horse suffers, or can reasonably be expected to suffer, physical 
pain or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving... . 






Id. § 1821(3). "[A] horse shall be presumed to be a horse which is sore if it 
manifests abnormal sensitivity or inflammation in both of its forelimbs or 
both of its hindlimbs." Jd. § 1825 (d)(5). 

The testimony and affidavits of Drs. Hendricks and Binkley are substantial 
evidence that Sir Shaker was presumptively sore and in fact sore at the time 
of the Eastern Classic. Upon independent examination of Sir Shaker, both 
Dr. Hendricks and Dr. Binkley filed affidavits which support the finding that 
the horse was “sore” within the meaning of the Act. Significantly, the 
veterinarians’ respective affidavits, reveal that: 





[t]he examining veterinarians did not simply conclude that the 
horses were abnormally sensitive in two limbs and, therefore, were 
“sore.” Each veterinarian testified to the effect that the [horse] plainly 
experienced a high degree of pain upon palpation of [his] forelimbs, 
demonstrated by the horse[’s] immediate and reflexive pulling away 
from the palpation, rearing up and sagging down on the hindquarters, 
and instinctively cinching up the abdominal muscles. The diagnosis was 
not based upon the [presumption attached to] mere abnormal 
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sensitivity... . In other words, the horse[ was] “sore” within the 
meaning of the Act. 


Elliott, 990 F.2d at 146. 

We therefore reject petitioners’ argument that the veterinarians’ affidavits 
were not sufficiently detailed to support the finding of soreness. 

Furthermore, we reject their contention that the ALJ improperly attached 
"controlling" weight to the doctors’ opinions as to Sir Shaker’s sore condition. 
Brief for Petitioner at 11.2 The only evidence to discredit the doctors’ 
findings consisted of petitioners’ testimony that Sir Shaker’s behavior 
manifested nervousness, not pain, and that Doctor Binkley startled the horse 
by tossing her hair. The strength of these assertions was severely diluted when 
the ALJ credited the testimony of Drs. Binkley and Hendricks that they could 
distinguish between pain responses and nervousness. In light of the record as 
a whole, we are satisfied that a reasonable mind would accept as adequate the 
evidence supporting the finding that Sir Shaker was sore. See Passaic Valley 
Sewage Comm’rs, 992 F.2d at 481. 

We are not compelled to reach the opposite conclusion merely because the 
veterinarians were unable to recall the substance of their respective affidavits. 
In spite of petitioners’ protestations to the contrary, it is well settled that 
affidavits are a form of probative evidence. See, e.g., Richardson v. Perales, 
402 U.S. 389, 407 (1971). Though live testimony may generally be favored 
over affidavits because the former permits cross-examination and credibility 
assessment, these interests are adequately safeguarded when, as in this case, 
the affiant appears in court. See id. Though the doctors’ inability to recall 
their respective examinations of Sir Shaker impaired petitioners’ ability to 
cross-examine as to examination itself, this does not upset our determination 
that the finding of soreness is supported by substantial evidence. 

Any discrepancy between the two veterinarians’ affidavits does not alone 
suggest that the finding of soreness is not supported by substantial evidence. 
Each affidavit independently supports the finding of soreness; that the 
veterinarians arguably did not conduct identical examinations of Sir Shaker is 
not relevant to the weight of each which, taken together, constitute substantial 
evidence supporting the finding of soreness. 


3A survey of decisions under the Act demonstrates that the testimony and affidavits of 
examining veterinarians, absent contrary evidence, is commonly dispositive in cases brought 
under the Act. See generally Elliow, 990 F.2d at 146; Stamper v. Secretary of Agriculture, 722 F.2d 
1483, 1486-87 (9th Cir. 1984); Fleming v. United States Dep’t of Agriculture, 713 F.2d 179, 185-86 
(6th Cir. 1983); Thornton, 715 F.2d at 1510-11. Given the nature and subject of the Act, it is 
difficult to imagine an alternative method of proof in such cases. 
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Finally, petitioners find it significant that Dr. Hendricks originally wrote 
a different horse’s name on the affidavit. When questioned about this on 
cross-examination, Dr. Hendricks explained that he immediately realized his 
error and corrected it. Because this is essentially a question of Dr. Hendricks’ 
creditability, an assessment reserved for the ALJ who observed Dr. Hendricks 
in the courtroom, we will not attempt to review this finding on appeal. 


For the foregoing reasons, we will deny the petition for review. 

[As AGRICULTURE DECISIONS goes to press, the final version of Wagner 
v. United States Department of Agriculture has not been released for 
publication in the permanent law reports. Until released, this opinion is 
subject to revision or withdrawal.-Editor] 


JACKIE MCCONNELL v. UNITED STATES DEPARTMENT OF 
AGRICULTURE. 

No. 93-4116. 

Filed April 29, 1994. 


(Cite as 23 F.3d 407 (6th Cir. 1994) (Table)). 


Civil penalty - Horse soring - Substantial evidence. 


The United States Court of Appeals for the Sixth Circuit upheld the Department’s decision 
finding that petitioner violated the HPA and assessing a civil penalty. The court concluded that 
the Department’s decision employed the proper legal standards and was supported by substantial 
evidence. 


Before: Kennedy and Batchelder, Circuit Judges, and Contie, Senior Circuit Judge. 
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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


ORDER’ 


Jackie McConnell petitions through counsel for review of a decision of the 
Secretary of Agriculture finding that he violated the Horse Protection Act, 15 
US.C. § 1821-1831, and assessing civil penalties. The parties have waived oral 
argument. Upon examination, this panel unanimously agrees that oral 
argument is not needed. Fed. R. App. P. 34(a). 

The Department of Agriculture filed a complaint charging that McConnell, 
a trainer of Tennessee Walking Horses, had violated the Horse Protection Act 
by entering the horse “Executive Order" in the Tennessee Walking Horse 
National Celebration on September 1, 1989, when the horse was sore as 
defined in the Act. McConnell denied the charge. A hearing was held before 
an Administrative Law Judge (ALJ) who found a violation and assessed civil 
penalties of a $2,000 fine and disqualification from participation in any horse 
show, exhibition, sale or auction for a period of two years. This decision was 
affirmed on appeal within the agency. In his appeal to this court, McConnell 
challenges several evidentiary rulings of the ALJ, questions the sufficiency of 
the evidence to support the ALJ’s findings, and contends that a two year 
disqualification was not warranted. 

Upon review, we conclude that the Secretary's decision employed the 
proper legal standards and is supported by substantial evidence. See Elliott 
v. Administrator, Animal & Plant Health Inspection Serv., 990 F.2d 140, 144 
(4th Cir.), cert. denied, 114 S.Ct. 191 (1993); Fleming v. United States Dep’t of 
Agriculture, 713 F.2d 179, 188 (6th Cir. 1983). Moreover, McConnell’s 
evidentiary challenges lack merit. Finally, we conclude that the sanction 
imposed was within the bounds of authority of the agency and not an abuse 
of discretion. See Woodard v. United States, 725 F.2d 1072, 1077 (6th Cir. 
1984); Stamper v. Secretary of Agriculture, 722 F.2d 1483, 1489 (9th Cir. 1984). 

Accordingly, the decision and order of the Secretary of Agriculture is 
affirmed. 


“Sixth Circuit Rule 24(c) states that citation of unpublished dispositions is disfavored except 
for establishing res judicata, estoppel, or the law of the case and requires service of copies of 
cited unpublished dispositions of the Sixth Circuit. 
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DEPARTMENTAL DECISIONS 


In re: WILLIAM EARL BOBO and JACK MITCHELL. 
HPA Docket No. 91-202. 
Decision and Order filed January 12, 1994. 


Civil penalty — Horse soring — Horse owner and trainer — Entering — Disqualification order 
— Preponderance of evidence — Past recollection recorded — Sanction policy — Statutory 
presumption of sore horse. 


The Judicial Officer affirmed the decision by Judge Bernstein (ALJ) holding that on one 
occasion, Respondent Bobo entered for the purpose of showing or exhibiting a horse at a horse 
show while the horse was sore, and Respondent Mitchell, owner of the horse, allowed such entry, 
and that on another occasion, Respondent Bobo entered and exhibited the same horse, which 
was sore, and Respondent Mitchell allowed the entry and exhibition of such horse. The ALJ 
assessed a civil penalty of $2,000 as to each Respondent, and disqualified Respondents for 2 
years from showing, exhibiting, or entering any horse, and from judging, managing, or otherwise 
participating in any horse show. Much more than a preponderance of the evidence supports the 
findings, which is all that is required. A horse may be found to be sore based upon the 
professional opinion of veterinarians who relied solely upon palpation of the horse’s pasterns. 
Past recollection recorded in the form of affidavits and summaries made while the events were 
fresh in the witnesses’ minds is reliable, probative and substantial. The amendment to the Fiscal 
Year 1993 budget for APHIS, prohibiting the payment of salary to any Department veterinarian 
who relies solely on the use of digital palpation as the only diagnostic test to determine whether 
or not a horse is sore, and the language in the 1994 appropriations bill conference report that 
digital palpation should not be used as the sole means of determining soring, are not applicable. 
Bilateral, reproducible pain in response to palpation, standing alone, is sufficient to be 
considered abnormal sensitivity and thus raise the statutory presumption of a sore horse, and 
to support a finding of a violation of the Act. "Entering" a horse is a continuing process, not 
an event, and includes all activities required to be completed before a horse can actually be 
shown or exhibited. The facts and circumstances of this case reveal no basis for an exception 
to the general policy of imposing the minimum disqualification order on the Respondents in this 
case for each violation, or 2 years, in addition to a $2,000 civil penalty imposed on each 
Respondent. 


Colleen A. Carroll, for Complainant. 

G. Thomas Blankenship, Indianapolis, IN, for Respondents. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a discip)inary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On July 14, 1993, 
Administrative Law Judge Edwin S. Berastein (ALI) filed an {nitial Decision 
and Order in which he found that on one occasion, Respondent Bobo entered 
for the purpose of showing or exhibiting a horse at a horse show while the 
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horse was sore, and Respondent Mitchell, owner of the horse, allowed such 
entry, and that on another occasion, Respondent Bobo entered and exhibited 
the same horse, which was sore, and Respondent Mitchell allowed the entry 
and exhibition of such horse. The ALJ assessed a civil penalty of $2,000 as 
to each Respondent, and disqualified Respondents for 2 years from showing, 
exhibiting, or entering any horse, and from judging, managing, or otherwise 
participating in any horse show. 

On October 13, 1993, Respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). 
Respondents also requested, in the alternative, a rehearing by the ALJ. On 
December 6, 1993, the case was referred to the Judicial Officer for decision. 

Respondents’ request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed and 
argued below, and there would appear to be no need for further argument. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order, with deletions 
shown by dots, additions shown by brackets, and with trivial changes not 
specified. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


This is a disciplinary administrative proceeding under the Horse Protection 
Act as amended, 15 U.S.C. § 1821 et seq. ("Act"), and the regulations issued 
pursuant to the Act, 9 C.F.R. §§ 11.1-11.41 ("Regulations"). This proceeding 
was instituted by a Complaint filed by the Administrator, Animal and Plant 
Health Inspection Service ("APHIS"), United States Department of 
Agriculture ("USDA"), on August 13, 1991, which was amended at the 
December 14, 1992, hearing. The Amended Complaint (hereinafter 
"Complaint") alleged that Respondents William Earl Bobo and Jack Mitchell 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department's regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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violated the Act, 15 U.S.C. § 1824(2), on May 26, 1990, by entering and 
allowing the entry of a horse for showing while the horse was sore, and again 
on July 21, 1990, by entering and exhibiting, and allowing the entry and 
exhibition of the same horse while the horse was sore. The Administrator 
seeks the imposition of civil penalties under section 6(b) of the Act and the 
disqualification of Respondents from significant participation in the horse 
industry as provided under section 6(c) of the Act, 15 U.S.C. § 1825(b) and 
(c). Respondents filed a timely Answer on September 23, 1991, which denied 
the material allegations of the Complaint. 

I presided over a hearing from December 14 through 17, 1992, in 
Nashville, Tennessee. Complainant was represented by Colleen Carroll, Esq., 
Office of the General Counsel, U.S. Department of Agriculture. Respondents 
were represented by G. Thomas Blankenship, Esq., Indianapolis, Indiana. 
Respondents and Complainant filed proposed findings of fact, proposed 
conclusions of law, and briefs on March 29 and 30, 1993, respectively. Reply 
briefs were filed on April 23, 1993, by Complainant, and on May 10, 1993, by 
Respondents. All proposed findings, proposed conclusions, and arguments 
have been considered. To the extent indicated, they have been adopted. 
Otherwise, they have been rejected as irrelevant or not supported by the 
evidence. References to Complainant’s exhibits are designated "CX"; 
references to Respondents’ exhibits are designated "RX"; references to the 
hearing transcript are designated "Tr." 

Upon consideration of all the evidence, I issue the following Findings of 
Fact, Conclusions of Law, and Order assessing civil penalties against 
Respondents William Earl Bobo and Jack Mitchell and disqualifying both 
Respondents from showing, exhibiting, or entering any horse or from 
otherwise participating in any horse show, exhibition, sale, or auction for a 
period of two years. 


Findings of Fact 


1. Respondent William Earl Bobo is an individual whose mailing address 
is Box 2485, Highway 41-A North, Shelbyville, Tennessee 37160. (Answer { 
IA) 

2. Respondent Jack Mitchell is an individual whose mailing address is 
Post Office Box 370, Albertville, Alabama 35950. (Answer { IB) 

3. At all times material, Respondent William Earl Bobo was the trainer 
of a horse known as "Ultimate Beam.” (Answer { IC) 

4. At all times material, Respondent Jack Mitchell was the owner of 
"Ultimate Beam.” (Answer { ID) 

5. William Earl Bobo entered "Ultimate Beam" as Entry 109, Class 40, in 
the Twentieth Annual Dominion Bank Spring Fun Show at Shelbyville, 
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Tennessee, on May 26, 1990. (CX 1, 4) Mr. Bobo signed the entry form for 
"Ultimate Beam," (CX 1) and delivered it to the show management with the 
entry fee. (Stipulation Re: Facts at 2, Numbers 1 and 2, November 20, 1992) 
He prepared the horse for show and presented him for pre-show inspection. 
(CX 4; Tr. 485, 489) Mr. Bobo testified that he entered "Ultimate Beam" at 
the Fun Show. (Tr. 527) 

6. “Ultimate Beam,” a stallion, was examined by the Designated Qualified 
Person ("DQP") Charles Thomas at approximately 9 p.m., on May 26, 1990, 
prior to the scheduled competition. DOP Thomas excused the horse from 
competition after he found that “Ultimate Beam" was sensitive in both front 
feet. (CX 2) Mr. Thomas testified that his finding of "sensitive" meant only 
that the horse repeatedly moved his feet in reaction to palpation of specific 
areas of both pasterns. (Tr. 381-384) 

7. A DQP is employed by the National Horse Show Commission, whose 
official rule book defines "sensitive" in essentially the same language used to 
define “sore” in the Act. Rule VIII, at page 96 of the rule book, defines 
“sensitive” in relevant part as follows: 


Any other substance or a device that has been used by the person or 
on any limb of the horse or a person has engaged in practice involving 


a horse as a result of such application, inf[liction], injection or use or 
practice such horse suffers or can reasonably be expected to suffer 
physical pain or distress, inflammation or lameness when walking, 
trotting, or otherwise moving. ... (Tr. 371-372) 


8. Immediately after being examined by the DOP, "Ultimate Beam" was 
examined by two USDA veterinarians, Dr. George Clawson and Dr. Tyler 
Riggins. (CX 4, 5, 6; Tr. 19, 104-106) 

9. The USDA veterinarians independently observed that the horse 
exhibited pain responses to their palpations of the anterior pasterns of both 
forelegs and the posterior pastern of the left foreleg. (CX 4, 5, 6) The pain 
was extreme in the right leg. (CX 4, 5,6) “Ultimate Beam" demonstrated his 
pain by jerking his foot and tightening his abdominal muscles when pressure 
was applied to the anterior pasterns of both forelegs. In addition, the horse 
raised his head in response to pressure on the anterior pastern of his right 
foreleg. (CX 6) 

10. “Ultimate Beam" would have worn chains in the show ring if he had 
not been excused from competition. (Tr. 554) The veterinarians testified that 
a horse exhibiting the responses demonstrated by "Ultimate Beam" would be 
expected to experience pain when wearing chains in the ring. (Tr. 27-28, 117- 
119, [137-138], 156) 
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11. Drs. Clawson and Riggins concluded that the pain exhibited by 
"Ultimate Beam" did not result from natural causes. (CX 5, 6; Tr. 26, [48, 
71-72], 98-99, 119-120) Dr. Clawson recorded his opinion that the pain 
exhibited by "Ultimate Beam" resulted from “abuse with mechanical devices 
or chemicals during training." (CX 5) Dr. Riggins recorded his opinion that 
the condition of the horse "was caused by caustic chemicals or mechanical 
devices or a combination of both." (CX 6) 

12. The two veterinarians agreed that the horse was "sore" as defined 
in the Act. (CX 4, 5, 6) If both veterinarians had not agreed to this, no 
alleged violation would have been initiated. (Tr. 110) 

13. Dr. Clawson prepared a Summary of Alleged Violation[s], VS Form 
19-7, which both veterinarians signed. The summary described the location 
and nature of the pain exhibited by "Ultimate Beam" and stated that the horse 
met the criteria for being “sore” as defined in the Act. (CX 4; Tr. 34, 123- 
124) Each veterinarian prepared an affidavit that recorded the results of his 
examination, shortly after the events described while the events were fresh in 
his mind. (CX 5, 6; Tr. 35-38, 62, 111, 114) Neither Dr. Clawson nor 
Dr. Riggins had any independent recollection of his examination at the time 
of the hearing. (Tr. 30, 32, 111) 

14. Dr. Clawson testified that he has never found a horse sore unless 
it exhibited more than one indication of pain on palpation. (Tr. 45, 78-79) 

15. Both USDA veterinarians testified that they employ examination 
methods to distinguish a pain response to palpation, which is consistent and 
localized, from the behavior of a nervous or skittish horse, which will react to 
touching anywhere on its foot. (Tr. 25-26, 108[-109, 132]) 

16. After the USDA veterinarians examined “Ultimate Beam," the horse 
was placed in the custody of Frank Bobo, a customer of Respondent Bobo. 
(Tr. 496) The parties have stipulated that if Frank Bobo had testified under 
oath he would have asserted that he led the horse from the inspection area to 
its stall and that no one tampered with the horse during “that time." 
(Stipulation Re: Facts at 3, Number 4, November 20, 1992) 

17. During the evening of May 26, 1990, the horse was examined by two 
veterinarians employed by Respondents, Dr. Randall Baker and Dr. Harold 
O’Brien, who testified that the horse was not sore as defined by the Act, when 
they examined him. (Tr. 394-395, 431-432, 436-437) Dr. Baker testified that 
he examined the horse at about 9:25 p.m. (CX 4; Tr. 394) 

18. | Respondent Bobo subsequently entered "Ultimate Beam" as Entry 
27, Class 13, in the Twenty-Second Annual Albertville Horse Show at 
Albertville, Alabama, on July 21, 1990. (CX 9) Mr. Bobo signed the class 
sheet (CX 8) and paid the fee for "Ultimate Beam’s" entry in the Albertville 
show. (Stipulation Re: Facts at 2, Number 3, November 20, 1992) Mr. Bobo 
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testified that he prepared the horse for show, and presented him for both pre- 
show and post-show examinations. (Tr. 485, 500, 502) 

19. “Ultimate Beam" wore chains in the show ring while shown at the 
Albertville Show. (Tr. 468, 542) The horse placed first and was examined 
after the show by two USDA veterinarians, Gerald Dienhart, D.V.M., and 
Lowell Wood, D.V.M. (CX 9) 

20. Dr. Dienhart, a practicing veterinarian since 1978, had completed 
training in the detection of soreness under the Act and was gaining "hands on" 
experience under Dr. Wood’s supervision. Dr. Wood had extensive experience 
in determining compliance with the Act. (Tr. 167, 253, 293-295) Each 
veterinarian independently examined the horse and observed pain responses 
to his palpations of the posterior and anterior pasterns of the horse’s forelegs. 
(CX 9-11; Tr. 307-309) Drs. Dienhart and Wood each concluded that the 
horse was sore as defined by the Act. (CX 10-11; Tr. 304, 308) 

21. Shortly after their examinations, Dr. Wood prepared a Summary of 
Alleged Violation[s], VS Form 19-7, which both veterinarians signed. The 
summary stated that the horse was sore and depicted the affected areas of the 
horse’s pasterns in the diagrams at item number 35. (CX 9; Tr. 185, 188, 269) 
If the veterinarians had not agreed that the horse was sore, no alleged 
violation would have been initiated. (Tr. 203, 304) 

22. | Dr. Wood prepared an affidavit shortly after the events described, 
in which he recorded his findings that the horse demonstrated pain by 
withdrawing his foot when light to moderate digital pressure was applied to 
the following areas of each foreleg: an area on the anterior pastern ranging 
from medial to lateral, beginning about two centimeters above the coronary 
band and proceeding proximally for about three centimeters; and an area 
above the medial bulb of the heel on the posterior pastern, ranging proximally 
and medially toward the medial pastern joint area. (CX 11; Tr. 197, 226-229, 
231-232) Dr. Wood did not have any independent recollection of his 
examination during his testimony. (Tr. 186, 227) 

23. Dr. Dienhart prepared an affidavit, shortly after the examinations, 
while the events described were fresh in his mind. (CX 10; Tr. 312) He 
recorded his findings that the horse elicited strong, consistent, and repeatable 
pain responses during his and Dr. Wood’s examinations. He stated that the 
horse withdrew his foot, jerked his head and tightened his abdominal 
musculature in response to palpation of the following areas of both forelegs: 
an area of the anterior pastern one inch above the coronary band, both medial 
and lateral; and an area above the bulb of the heel on the medial side of the 
posterior pastern. Dr. Dienhart recorded his opinion that the horse’s pain 
responses were caused by a caustic chemical, a mechanical device, or both. 
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24. Dr. Dienhart recalled his examination and the horse’s responses 
during his testimony. (Tr. 308-314, 337) He testified that he applied light to 
moderate pressure in palpating the horse’s pasterns. (Tr. 300, 311) 

25. Dr. Dienhart testified that he based his conclusion that the horse’s 
soreness was caused by unnatural, prohibited means upon the localized nature 
of the pain, and the absence of evidence of disease or injury. (CX 10; Tr. 
[302, 309-310], 330-336) He concluded that a horse exhibiting the pain 
responses observed in "Ultimate Bean” would suffer pain when moving. (Tr. 
310-311 [, 327-328]) 

26. Dr. Wood testified that, in examining a horse for compliance with 
the Act, he looks for consistent and repeatable pain responses and requires 
a strong withdrawal response before finding a horse sore. (Tr. 169-171, 174, 
199-200) He stated that it is his practice to give the benefit of any doubt to 
the horse’s owner and that he would not find a horse sore if it were merely 
sensitive. (Tr. 244) 

27. Dr. Wood testified to his opinion that “Ultimate Bean" would 
definitely have been in pain when wearing chains in the show ring, based on 
his examination immediately after the horse exited from the ring. (Tr. 204{- 
205], 258-2[61], 291) He also stated that, based on his examination’s findings, 
he would expect the horse to exhibit the exaggerated gait known as the “big 
lick." (Tr. 260) 

28. Dr. Wood testified that he bases his determination that the painful 
areas on a horse’s pasterns are the result of prohibited means and not natural 
causes, upon the intensity of pain, the bilateral patterns of responses, and the 
absence of any signs of injury or disease. (Tr. [170-]172, [251,] 262-263, 268- 
269, [277,] 287) 

29. David Martin, the DOP working at the Albertville Horse Show, 
declined to perform a post-show inspection of the horse following the USDA 
veterinarians’ examinations. (CX 12; Tr. 202) 

30. The USDA veterinarians declined Respondents’ request that they 
impound the horse on July 21, 1990. Dr. Wood explained that they declined 
for reasons of impracticality. (Tr. 264) 


Conclusions of Law 


1. Respondent William Earl Bobo violated section 5(2)(B) of the Horse 
Protection Act, 15 U.S.C. § 1824(2)(B), by entering for the purpose of 
showing or exhibiting, the horse known as "Ultimate Beam," which was "sore," 
as defined in section 2(3) of the Horse Protection Act, 15 U.S.C. § 1821(3), 
in the Twentieth Annual Dominion Bank Spring Fun Show at Shelbyville, 
Tennessee, on May 26, 1990. 
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2. Respondent Jack Mitchell violated section 5(2)(D) of the Horse 
Protection Act, 15 U.S.C. § 1824(2)(D), by allowing the entry, for the purpose 
of showing or exhibiting, the horse known as "Ultimate Beam,” which was 
“sore,” as defined in section 2(3) of the Horse Protection Act, 15 U.S.C. § 
1821(3), in the Twentieth Annual Dominion Bank Spring Fun Show at 
Shelbyville, Tennessee, on May 26, 1990. 

3. Respondent William Earl Bobo violated section 5(2)(A) of the Horse 
Protection Act, 15 U.S.C. § 1824(2)(A), by entering and exhibiting the horse 
known as "Ultimate Beam," which was “sore,” as defined in section 2(3) of the 
Horse Protection Act, 15 U.S.C. § 1821(3), in the Twenty-Second Annual 
Albertville Horse Show at Albertville, Alabama, on July 21, 1990. 

4. Respondent Jack Mitchell violated section 5(2)(D) of the Horse 
Protection Act, 15 U.S.C. § 1824(2)(D), by allowing the entry and exhibition 
of the horse known as "Ultimate Beam,” which was "sore," as defined in 
section 2(3) of the Horse Protection Act, 15 U.S.C. § 1821(3), in the Twenty- 
Second Annual Albertville Horse Show at Albertville, Alabama, on July 21, 
1990. 


Discussion 


The Act was intended to reduce the incidents of cruelty to animals, thereby 
enhancing the integrity of the horse breeding and showing industries. 
Thornton v. U.S. Dep’t of Agriculture, 715 F.2d 1508, 1511 (11th Cir. 1983). As 
recently as 1987, the United States Court of Appeals for the District of 
Columbia Circuit' has demanded stricter compliance with the intent of 
Congress that soring be stopped under the Horse Protection Act: 


The Act was clearly designed to end soring. It explicitly finds soring 
is “cruel and inhumane," flatly prohibits the showing in a horse show of 
“any horse which is sore,” and makes it a criminal offense knowingly to 
do so. Moreover, Congress amended the Act in 1976 “to stop an 
inhumane and harmful practice" that the Congress thought would end 
when it enacted [the original Act], but which is not in fact ended. 


American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6[-7] (D.C. Cir. 
1987), on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 


‘Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. 15 U.S.C.A. § 1825(b)(2). . . . 
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I. The Twentieth Annual Dominion Bank Spring Fun Show 


Complainant has carried its burden of proving by a preponderance of the 
evidence that "Ultimate Beam" was sore when entered by William Bobo in the 
Dominion Bank Fun Show at Shelbyville, Tennessee, on May 26, 1990. The 
evidence clearly establishes that Respondent Bobo entered "Ultimate Beam" 
at the Fun Show. Mr. Bobo was responsible for nearly every step in the 
process which comprises entry, Jn re Elliott, 51 Agric. Dec. 334, 342 (1992), 
aff'd, 990 F.2d 140 (4th Cir. 1993), [cert. denied, 114 S.Ct. 191 (1993)], from 
signing the entry form and submitting the fee, to preparation of the horse and 
presenting him for pre-show inspection. In fact, Mr. Bobo admitted during 
his testimony that he entered the horse. 

After "Ultimate Beam" was excused by the DQP, two qualified and 
experienced USDA veterinarians, Dr. George Clawson and Dr. Tyler Riggins, 
examined the horse and observed that he exhibited pain responses when they 
palpated the anterior pasterns of both of his forelegs) The USDA 
veterinarians determined that "Ultimate Beam" was likely to suffer pain in the 
ring while wearing chains, and that the horse’s soreness resulted from 
unnatural causes. The affidavits of Drs. Clawson and Riggins are sufficiently 
detailed and specific to provide a basis for their conclusions that the horse was 
sore when they examined him. The veterinarians testified that they base their 
determinations that the horse’s pain responses resulted from prohibited causes 
upon the bilateral locations of the affected areas and the absence of any signs 
of injury. Contrary to Respondents’ contention, Complainant is not required 
to prove what soring device or agent was applied in a particular case. Jn re 
Gray, 41 Agric. Dec. 253, 254-255 (1982); In re Holcomb, 35 Agric. Dec. 1165, 
1167 (1976). The DQP’s finding of localized bilateral sensitivity is also 
consistent with the conclusion that the horse was sore. 

Respondents’ defense, which focuses chiefly on the argument that the 
responses observed by Drs. Riggins and Clawson were the result of "Ultimate 
Beam’s" hyperactive nature, is unpersuasive. Mr. Bobo testified that he was 
present during the USDA inspections and saw "Ultimate Beam" withdraw his 
feet from the veterinarians in response to their palpations. (Tr. 493) He 
attributed this reaction to the horse’s "high strung" temperament. (Tr. 494) 

Respondents also presented testimony by two veterinarians utilized by 
them to examine the horse during the evening of the show. Dr. Randall 
Baker examined "Ultimate Beam" shortly after the USDA veterinarians’ 
examinations, at about 9:25 p.m. (Tr. 394) Dr. Harold O’Brien examined the 
horse at an unspecified later hour. (Tr. 431-432, 436) Although the horse 
withdrew his foot in response to palpation by Respondents’ veterinarians, they 
found no consistent pattern of reaction to pressure on a particular area. (Tr. 
394-395, 436-437) Both Dr. Baker and Dr. O’Brien concluded that the horse’s 
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withdrawal was due to his fractious temperament, possibly compounded by his 
impatience as a result of the repeated examinations to which he had been 
subjected. (Tr. 395, 409, 436-438) Although they agreed that the symptoms 
which the USDA veterinarians observed in “Ultimate Beam" would be 
consistent with soring, Respondents’ veterinarians believed the horse was not 
sore when they examined him, as defined in the Act. (Tr. 395, 416, 434, 440) 

Respondents’ evidence does not refute the evidence of the USDA 
veterinarians. Their contention that "Ultimate Beam’s" reactions to palpation 
by Drs. Clawson and Riggins resulted from a "high strung" temperament was 
overcome by the testimony of both USDA veterinarians that they employ 
examination techniques to distinguish a pain response from the reactions of 
a nervous or skittish horse. Although Respondent Bobo witnessed the USDA 
examinations, as a layman, his opinion is not sufficient to outweigh the 
credible evidence presented by veterinarians. Jn re Elliott, 51 Agric. Dec. at 
. . . 340 (1992) (citing Jn re Stamper, 42 Agric. Dec. 20, 50 (1983), aff'd, 722 
F.2d 1483 (9th Cir. 1984)). 

Dr. Baker’s testimony impressed me as highly professional and forthright. 
However, he has only limited experience in examining horses for compliance 
with the Act. (Tr. 399) However, both he and Dr. O’Brien revealed their 
misunderstanding of the examination criteria by expressing the erroneous view 
that a horse must exhibit an abnormal gait to be sore as defined by the Act. 
(Tr. 399, 404, 414-415, 443) 

Respondents failed to establish the time of Dr. O’Brien’s examination. 
Examinations conducted after a horse has left the inspection area do not 
generally warrant the same probative value as the government examinations, 
because of the opportunity for tampering.’ In re Sparkman, 50 Agric. Dec. 
602, 610 (1991); In re Thornton, 41 Agric. Dec. 870, 878 (1982), aff'd, 715 F.2d 
1508 (11th Cir. 1983). The Judicial Officer has suggested that where a private 
veterinarian re-examines a horse that USDA veterinarians have determined 
to be sore, the examination should be accomplished immediately after the 
USDA inspections, with continuous monitoring, to eliminate the opportunity 


*The problem of potential tampering has been recognized in Departmental cases, Jn re 
Stamper, 42 Agric. Dec. at 50 (referring to quick acting, short lasting, anesthetic, which could 
mask pain for fifteen or twenty minutes); Jn re Rowland, 40 Agric. Dec. 1934, 1944 (1981), affd, 
713 F.2d 179 (1983), and acknowledged by the Court of Appeals for the Sixth Circuit in Fleming 
v. United States Dep't of Agriculture, 713 F.2d 179, 187 n.11 (6th Cir. 1983). See also, In re Joe 
Fleming. 51 Agric. Dec. 1187, 1196 (1992)(examinations by two private veterinarians conducted 
ten and twenty minutes after USDA inspection discounted by the Administrative Law Judge 
because of potential for tampering). Respondents’ own exhibit, "Soring in Tennessee Walking 
Horses: Detection by Thermography,” by H.A. Nelson, D.V.M. [& D.L. Osheim, B.A.], alludes 
to instances where “sophisticated techniques were used to sore and the results covered by use 
of various astringents and styptic materials." (RX 5 at 3) 
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for tampering between the USDA’s examinations and the private 
veterinarian’s examination. Thorton, 41 Agric. Dec. at 894 n.11. Although 
Dr. O’Brien testified that he palpated the horse with a blunt instrument, to 
eliminate the possibility of complete numbing of the leg area, it was 
acknowledged during Dr. Baker’s testimony that a horse’s reaction to 
palpation of sore spots could be reduced or eliminated within a couple of 
hours through the use of drugs or steroid salves. (Tr. 424) Dr. Baker also 
acknowledged that a dissipation of symptoms could occur spontaneously 
during that time. (Tr. 426) 

With respect to Dr. Baker’s examination, the evidence indicates so brief 
a time lapse following the USDA inspections, as to, as a practical matter, 
eliminate any opportunity for tampering. The DQP noted that he examined 
"Ultimate Beam" at approximately 9 p.m.; Dr. Baker testified that he 
examined the horse at approximately 9:25 p.m. During this brief period, the 
DOP would have completed his evaluation, requested examinations by the two 
USDA veterinarians, the two USDA veterinarians would have examined the 
horse, recorded and reported their findings, and the horse would have been 
led from the inspection area to his stall by Frank Bobo, where Dr. Baker 
found the horse. 

Although DOP Thomas testified for Respondents, his opinion of the 
horse’s condition contradicts the views of Respondents’ veterinarians. Mr. 
Thomas admitted that during his inspection the horse exhibited consistent 
reactions to palpation in localized areas of his pasterns. Mr. Thomas’ 
opposition to finding a violation was based on his view that "Ultimate Beam’s" 
responses were too modest to justify a conclusion that the horse was sore. 
However, as a layman, Mr. Thomas’ evaluation of the examination results, like 
Respondent Bobo’s opinion, is not sufficient to outweigh the credible evidence 
presented by veterinarians. In re Elliott, 51 Agric. Dec. at . . . 340. 

Although DOP Coordinator James Rowland testified that on some 
occasions he has seen Dr. Riggins twist the skin of a horse’s foot when 
performing examinations and palpate with the end of his thumb rather than 
with the inside fleshy part or “ball” of the thumb, Mr. Rowland could not state 
that he saw Dr. Riggins utilize these techniques in examining "Ultimate 
Beam." (Tr. 630-635) I, therefore, accept Dr. Riggins’ testimony that he did 
not twist the horse’s foot or apply his fingernail on the horse’s pastern. (Tr. 
879-882) 


Il. The Twenty-Second Annual Albertville Horse Show 


Respondents claim that there is insufficient proof that Mr. Bobo entered 
"Ultimate Beam" in the Albertville Show. On the contrary, the evidence 
demonstrates that Mr. Bobo actively participated in the entry process from the 
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time that he paid the entry fee for the horse and signed the class sheet, until 
he presented “Ultimate Beam" for pre-show inspection, after personally 
preparing the horse for performance. 

Complainant has also carried its burden of proving by a preponderance of 
the evidence that “Ultimate Beam" was sore when he was shown at the 
Albertville Horse Show on July 21, 1990. Two qualified USDA veterinarians 
examined the horse immediately after he exited from the show ring. Drs. 
Dienhart and Wood observed that the horse exhibited repeatable, bilateral 
pain responses when they palpated the posterior and anterior pasterns of his 
forelegs. They determined that the horse’s pain was the result of unnatural, 
prohibited causes, based upon such considerations as the localized pattern of 
the horse’s painful areas and the absence of signs of disease or injury. Based 
upon these findings, the USDA veterinarians concluded that "Ultimate Beam" 
would have suffered pain while wearing chains in the show ring, minutes 
before their examinations. 

Respondents contend that one of the USDA veterinarians, Dr. Dienhart, 
did not employ a proper palpation technique and that the horse’s responses 
to palpation were not sufficient to establish soring. Respondent Bobo alleged 
that Dr. Dienhart pressed his thumbnail into the horse’s anterior pastern 
rather than palpating with the inside fleshy part or “ball” of his thumb. (Tr. 
502) Mr. Bobo also alleged that Dr. Dienhart did not palpate the horse’s 
complete anterior pasterns, but ended his examination when he elicited 
reactions by one jab of his thumbnail dead center at each front pastern. (Tr. 
507) Another of Respondents’ witnesses, Mr. Charles Gleghorn, stated that, 
from about 15 feet away, he observed both Drs. Dienhart and Wood examine 
"Ultimate Beam." Mr. Gleghorn agreed with Respondent Bobo’s view of Dr. 
Dienhart’s technique. He testified that the veterinarian palpated the horse by 
using the ends of his thumb as the pressure point and bringing his thumbnail 
into contact with the horse’s pastern. (Tr. 710) He also agreed with Mr. 
Bobo that "Ultimate Beam’s” only response to Dr. Dienhart’s palpation was 
a small movement of his feet. 

However, the reliability of these witnesses’ memories is questionable since 
that they contradicted each other. Mr. Bobo alleged that Dr. Dienhart 
entirely failed to examine the posterior pastern of the horse’s right foot. 
(Tr. 503) By contrast, Mr. Gleghorn testified that he saw Dr. Dienhart 
examine this area. (Tr. 704) Because of this contradiction, I find more 
credible Dr. Dienhart’s denial, on rebuttal, of the contention that he dug his 
thumbnail into the horse’s pastern. Dr. Dienhart testified that he palpated the 
entire area of both pasterns and specifically recalled that he palpated the 
horse’s right posterior pastern. (Tr. 337, 873) 

Mr. Bobo testified inconsistently with respect to the response elicited 
during Dr. Wood’s examination of the horse. First, he stated that the horse 
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"may have moved just a little when he first started to check him.” (Tr. 510) 
However, later he testified that the horse did not move at all. (Tr. 540) Mr. 
Gleghorn, a past-president of the Walking Horse Breeders Association, who 
testified for Respondents, admitted that “Ultimate Beam" showed a little 
movement during Dr. Wood’s examination, although he believed it was not a 
sufficient response to justify a violation. (Tr. 711-712) 

The testimonies of Respondent Bobo and Mr. Gleghorn, which contradict 
each other, do not warrant the same weight as the consistent, concurring 
evidence of the USDA veterinarians. Even Respondent Bobo and 
Mr. Gleghorn, who questioned Dr. Dienhart’s examination methods, admitted 
that Dr. Wood, who concurred with Dr. Dienhart’s findings, performed a 
proper examination. (Tr. 547, 712) However, Mr. Gleghorn’s layman’s 
opinion regarding the significance of the horse’s reactions during Dr. Wood’s 
examination does not outweigh the credible evidence presented by the USDA 
veterinarians. In re Elliott, 51 Agric. Dec. at . . . 340. 

Respondents also presented videotaped evidence which purported to show 
that "Ultimate Beam" exhibited no lameness or signs of distress during his 
performance at the Albertville Show (RX 2A), and, in addition, that the horse 
showed no pain responses when he was palpated by Respondent Bobo, shortly 
after he was found to be sore by the USDA veterinarians. (RX 2B) 
Respondents’ witnesses, including their expert witnesses, Delano 
Proctor, D.V.M., and Jerry Johnson, D.V.M., testified that the horse showed 
no outward signs of soreness in either of the two portions of the videotape. 
However, the videotaped evidence and the opinions based upon the videotape 
are of reduced value. A sore horse will not necessarily exhibit an abnormal 
gait or visible signs of distress when walking or performing in the ring. (See 
RX 5 at 3; Tr. 258, 847) 

In addition, witnesses for both parties testified that it is not possible to 
assess the validity of Respondent Bobo’s palpation examination from the 
videotape. Respondent’s witness, Dr. Proctor, and Complainant’s witness, Dr. 
Wood, both testified persuasively that it was impossible to determine whether 
Mr. Bobo applied sufficient pressure during his palpation of the horse. (Tr. 
751, 867-868) Dr. Wood believed that Respondent utilized a "feathering" 
technique in which minimal pressure is applied and no response is likely to be 
evoked. (Tr. 867-868) 

Respondents contend that remarks that they attribute to Dr. Wood reveal 
his bias against them. I find that allegation to be unfounded. Even if Dr. 
Wood had made the statement alleged, "[T]hey don’t sore the Saddlebreds. 
I know what these boys do to these Walking Horses” (Tr. 654), the remark 
does not prove, as Respondents allege, that Dr. Wood believes all Walking 
Horses are sored. Dr. Wood’s denial that he has ever said, or believed, that 
all Walking Horses are sored (Tr. 865), is supported by his uncontradicted 
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testimony that he has found but a very small percentage of the Walking 
Horses that he has examined to be sore. (Tr. 866) 


Ill. Respondents’ Challenges to Complainant’s Documentary Evidence 


Respondents object to Complainant’s reliance upon evidence which 
constitutes hearsay evidence pursuant to the Federal Rules of Evidence. 
(Brief for Respondents at 41-46) As Respondents concede, the Federal Rules 
of Evidence do not apply to these proceedings. Hearsay is admissible in 
administrative proceedings, and can constitute substantial evidence to support 
factual findings, provided that it is reliable and probative evidence which 
meets the test of fundamental fairness. Hoska v. United States Dep’t of the 
Amy, 677 F.2d 131, 138-139 (D.C. Cir. 1982); School Board of Broward 
County, Florida v. Dep’t of Health, Education and Welfare, 525 F.2d 900, 906 
(Sth Cir. 1976). See also, Richardson v. Perales, 402 U.S. 389, 402 (1971); 
Bustos-Torres v. I.N.S., 898 F.2d 1053, 1055-1058 (Sth Cir. 1990); In re Maine 
Potato Growers, Inc., 34 Agric. Dec. 773, 791-792 (1975), aff'd, 540 F.2d 518 
(ist Cir. 1976). The affidavits and Summaries of Alleged Violation[s], upon 
which Complainant relies, are the veterinarians’ recorded past recollections of 
their examinations of the horse. Three of the USDA veterinarians had no 
independent memories of their examinations at the time they testified at the 
hearing. All four veterinarians testified that the documents comprising their 
recorded recollections would have been prepared while the events were fresh 
in their memories. Pursuant to Departmental precedent, "past recollection 
recorded is considered reliable, probative and substantial evidence, which 
fulfills the requirements of the Administrative Procedure Act, if the events 
were recorded while fresh in the witnesses’ minds." Jn re Jordan, 51 Agric. 
Dec. 1229, HPA Docket No. 91-23 (Remand Order issued October 22, 1992) 
{citing In re Rowland, 40 Agric. Dec. at 1942). 

Respondents also contend that the affidavits and the Summaries of Alleged 
Violation{s] express conclusions that are not supported by specific medical 
data and should, therefore, be excluded or discounted. This argument also 
lacks merit. The USDA veterinarians’ expert clinical opinions that "Ultimate 
Beam" was sored by prohibited means and would, as a result, experience pain 
when moving in the ring, were soundly based on the specific and detailed 
observations that they made during their independent examinations of the 
horse and then supporting factual data was recorded contemporaneously with 
their clinical determinations. 
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IV._ The Sufficiency of the Palpation Evidence 


Respondents also challenge Complainant’s reliance upon evidence derived 
from palpation. Respondents’ numerous witnesses, including their expert 
witnesses, Dr. Proctor and Dr. Johnson, asserted that reaction to palpation is 
not sufficient evidence to support a conclusion that a horse is sore. Although 
both of these expert witnesses have considerable experience and excellent 
credentials in equine practice and lameness, neither doctor examined 
“Ultimate Beam" and neither has substantial expertise or recent experience in 
examining horses for soreness pursuant to the Act. (Tr. 829-830, 858) 

Although all four veterinarians who testified for Respondents 
acknowledged that repeated reaction to palpation of specific locations on a 
horse’s pastern can be an authentic indication of soreness (Tr. 393, 440, 763- 
764, 841, 862), Respondents argue that such evidence, by itself, is not sufficient 
to support the conclusion that the horse was sore. Respondents contend that 
"Ultimate Beam’s” reactions to palpation could also have been a learned 
avoidance of touch, caused by a prior injury (Tr. 438, 739), or reaction to 
palpation of a digital nerve. (Tr. 813) However, the evidence does not 
support either of these hypotheses. There is nothing in the record to suggest 
that "Ultimate Beam" had a conditioned response to withdraw his feet when 
they were handled by people. As both Dr. Johnson and Dr. Clawson noted, 
Tennessee Walking Horses are generally accustomed to having people 
handling their feet to apply action devices and for other purposes. (Tr. 48-49, 
766, 816, 834) Respondent Bobo admitted that as "Ultimate Beam’s" trainer 
he picked up the horse’s feet for daily grooming. (Tr. 533) Similarly, there 
is no evidence that the digital nerve was involved in the areas in which pain 
responses were observed. 

Respondents’ veterinarians agreed that in the absence of other 
explanations, a repeated withdrawal of a limb in response to palpation of 
specific spots is likely to indicate pain in the localized areas. (Tr. 393, 440, 
765, 841-842, 862) Dr. Johnson acknowledged that the determination of 
whether behavior such as withdrawing a foot in response to palpation is a 
manifestation of pain, or the result of some other circumstance, is a clinical 
judgment to be made by the examining veterinarian at the time the conduct 
occurs. (Tr. 842) Dr. Proctor agreed with the USDA veterinarians that he 
would expect a horse which reacted repeatedly to palpation on specific spots 
of its pastern to experience pain in the show ring when action devices hit 
those spots. (Tr. 765) 

Nevertheless, Respondents contend that, in addition to indications of pain, 
a horse must exhibit gait deficit or lameness to be classified as sore. (Brief 
for Respondents at 37-40; Tr. 393-394, 764, 833) This argument is not 
consistent with the Act, which does not require multiple indicia of soreness, 
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In re Edwards, 49 Agric. Dec. 188, 195 (1990), [aff'd per curiam, 943 F.2d 1318 
(11th Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 1475 (1992)], and does 
not require lameness in order to prove soring. The plain language of the 
statute requires only that a horse “suffers, or can reasonably be expected to 
suffer, physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving.” (emphasis added) The argument that a horse 
cannot be sore under the Act if it has a normal way of going was rejected in 
In re Brinkley, 52 Agric. Dec. [252, 258 (1993)]. "The legislative history of the 
Act shows that Congress wanted to prevent the type of soring which improves 
the performance of a horse in the show ring -- not merely the excessive soring 
making the horse reluctant to move." Jd. at [258] (quoting Jn re Jackie 
McConnell, 44 Agric. Dec. 712, 725 (1985), vacated in part, Nos. 85-3259, 3267, 
3276 (6th Cir. Dec. 5, 1985) (consent order substituted for original order), 
printed in, 51 Agric. Dec. 313 (1992) (emphasis in original)). 

Respondents’ contention that a sore horse must have a gait deficit is also 
inconsistent with their own exhibit, Dr. Nelson’s study of soring in Tennessee 
Walking Horses (RX 5). The Nelson study states that lameness or impaired 
function is difficult to detect due to individual variations of gait and also 
because “the sored horse tends to warm out of the severe symptoms with 
exercise and is usually warmed up sufficiently by the time it is taken in the 
ring, therefore, the severe symptoms of lameness which would be evident 
when led out of the stall are not present.” (CX 5 at 3) Respondent Bobo 
testified that on May 26, 1990, "Ultimate Beam" had already been ridden (Tr. 
494) when Respondent ran the horse to the pre-show inspection area. (Tr. 
489) His testimony suggests that "Ultimate Beam" would have been warmed 
up sufficiently to eliminate obvious lameness, if any were present, when he 
was presented for inspection. The same would be expected on July 21, 1990, 
when the horse was examined after performing in the ring. Respondent’s 
contention, that a sore horse will always show abnormal gait or lameness, is 
also contradicted by the statement of their witness, DOP Thomas, who 
testified that he has seen horses lead freely while having physical pain in the 
pastern area. (Tr. 378) 


V. Departmental Precedent Regarding Palpation 


Contrary to Respondents’ assertions, Departmental precedent regarding 
the sufficiency of palpation evidence is well established and has been upheld 
by the courts. In Jn re Edwards, 49 Agric. Dec. 188, 204 (1990), aff'd per 
curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. denied, 112 S.Ct. 
1475 (1992), the Judicial Officer found that ample precedent exists for finding 
that a horse was sored, based upon the horse’s reaction to palpation by the 
Department’s veterinarians, without additional evidence. 
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Recently the Judicial Officer re-affirmed that palpation is a highly reliable 
method of determining soreness within the meaning of the Act. In re A.P. 
Holt (Decision as to Richard Polch & Merrie Polch) 52 Agric. Dec. [233, 
243-46 (1993), appeal docketed, No. 93-3369 (6th Cir. Apr. 7, 1993)], upheld 
a finding of soring based solely on evidence related to the observations by two 
USDA veterinarians and the Show’s Designated Qualified Person of the 
horse’s reaction to their palpation of its pasterns. 


VI. Public Law No. 102-341 


At the request of Respondents’ counsel, official notice was taken of 
portions of the Congressional Record related to a proviso in the APHIS 
“salaries and expenses" appropriation for Fiscal Year 1993, Pub. L. No. 102- 
341, 106 Stat. 873, 881-882 (1992), which excludes the use of funds for salaries 
to USDA veterinarians who rely solely on digital palpation as the only 
diagnostic test to determine whether a horse is sore as defined by the Act. 
However, the Judicial Officer has recently found that there is no indication 
that Congress intended retroactive effect from this action. With regard to the 
legislative history of the 1993 appropriation proviso, the Judicial Officer found 
as follows: 


An examination of the proceedings reported in the Congressional 
Record during the pendency of H.R. 5487 reveals no discussion of this 
proviso (138 CONG. REC. H5548, H5576 (daily ed. June 30, 1992); 138 
CONG. REC. $10,417, $10,420 (daily ed. July 28, 1992); 138 CONG. REC. 
H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 CONG. REC. H7727, 
H7732 (daily ed. Aug. 7, 1992); 138 CONG. REC. H7900, H7924-26 
(daily ed. Aug. 11, 1992); 138 CONG. REC. $12,275, $12,276 (daily ed. 
Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: 
H.R. REP. NO. 617, 102d Cong., 2d Sess. 48 (1992); S. REP. No. 334, 
102d Cong., 2d Sess. 49 (1992); H.R. CONF. REP. No. 815, 102d Cong,., 
2d Sess. at 20-21 (1992). Although the House Committee Report 
states that “relying on digital palpation of a horse’s pastern as the 
exclusive means Of diagnosing horses is ineffective," the comments were 
apparently not based upon any hearings on the issue, and USDA has 
not testified, or otherwise commented, upon the issues underlying the 
views in the House Committee Report, or the views in the Senate 
Report recommending "bill language directing APHIS to discontinue 
its practice of relying on digital palpation as the only diagnostic test . . . 
to determine whcther or not a horse is sore under the act." The 
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proviso, unless put into subsequent Appropriation Bills, or otherwise 
enacted, will only apply to the 1993 Fiscal Year (October 1, 1992- 
September 30, 1993). There is nothing in the legislative history to 
suggest that Congress intended any of this to be retroactive. 


In re A.P. Holt, 52 Agric. Dec. [at 247 n.5}. 


Vil. The Appropriate Sanctions 


Complainant requests as a sanction that each Respondent be assessed a 
civil penalty of $4,000, and disqualified for two years. 

The Department’s current sanction policy is set forth in Jn re S.S. Farms 
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476 (1991), aff'd, [991 F.2d 803 (9th Cir. 1993) (Table) (text in 
WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36-3)]: 


[It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather], the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for. achieving the congressional purpose. 


The Act, 15 U.S.C. § 1825(b)(1), requires that the following factors be 
considered in determining the amount of civil penalty: 


[T]he nature, circumstances, extent, and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


Respondents have violated the Act with regard to "Ultimate Beam" on two 
separate occasions. In one instance, the animal’s pain response was described 
as extreme. With respect to culpability, Respondent Bobo acknowledged that 
"Ultimate Beam" was in his care 24 hours a day, which demonstrates that he 
was in a position to prevent the soring. (Tr. 500) Respondent Mitchell 
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entrusted the horse to Mr. Bobo’s care, apparently without any explicit 
directive to comply with the Act. (Tr. 571) See In re A.P. Holt, 52 Agric. 
Dec. [at 249]. Neither Respondent has been involved in any previously 
litigated violations of the Act. (Tr. 524, 583) Both Respondents apparently 
have good reputations in the industry. There is no showing that they failed 
to cooperate with the USDA officials who investigated the violations. Nor is 
this a case in which Respondents have continued to commit offenses after 
litigation finding them in violation of the Act. 

This Department has determined that it is the responsibility of 
Respondents to come forward with some evidence indicating an inability to 
pay civil penalties, or an inability to continue to do business if [civil] penalties 
are incurred. Jn re A.P. Holt, 49 Agric. Dec. 853, 865 (1990). Respondents 
Bobo and Mitchell did not present evidence with respect to these factors. 
However, because each Respondent owns several valuable Tennessee Walking 
Horses (Tr. 553, 571), in the absence of evidence to the contrary, they are 
deemed capable of paying the maximum civil penalty. Holt, 49 Agric. Dec. at 
872. 

The only previous case which involved first-time offenders who were 
sanctioned for two violations is Jn re Edwards, 49 Agric. Dec. 188 (1990), aff'd 
per curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. denied, 112 
S.Ct. 1475 (1992). In Edwards, each Respondent was assessed a civil penalty 
of $2,000. Although USDA requested a $4,000 penalty for one of the 
Respondents, the administrative law judge concluded, after consideration of 
the prescribed factors, that the amount of civil penalty should be $2,000. I am 
unable to find a distinction between the violations in Edwards, and the instant 
case. Accordingly, I find that the appropriate amount of civil penalty is 
$2,000. 

The Act also provides that anyone assessed a civil penalty under the Act 
may be disqualified from industry participation for a period of not less than 
one-year for a first violation, and for not less than five years for the second 
violation. Complainant recommends that each Respondent be disqualified for 
a period of two years. Mr. Bobo testified that his ability to continue in 
business as a trainer would be destroyed by a one-year disqualification. (Tr. 
526) However, the Act does not require consideration of this factor in the 
determination of whether to impose a period of disqualification. Jn re 
Fleming, 41 Agric. Dec. at 46. Inasmuch as the disqualification provisions are 
a “strong deterrent to subsequent offenses by individuals who have the 
economic means to pay civil penalties as a cost of doing business," In re 
Stamper, 42 Agric. Dec. at 60 (quoting Rowland, 40 Agric. Dec. at 1951-1952), 
it has been decided that the minimum disqualification provisions should 
generally be utilized in every Horse Protection Act case. In re A.P. Holt, 52 
Agric. Dec. [at 249-50]. Although the disqualification period for first-time 
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offenders is normally one year, rather than two years, Respondents here were 
found to have violated the Act on two separate occasions. Edwards, 49 Agric. 
Dec. at 206. Accordingly, I find that a two-year disqualification for each 
Respondent is appropriate in this case in order to serve the deterrent 
purposes of the Act. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
The following statutory provisions are applicable to this case: 
Section 2(3)(D) of the Act (15 U.S.C. § 1821(3)(D)) provides: 


As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means 
that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in 
connection with the therapeutic treatment of a horse by or under 
the supervision of a person licensed to practice veterinary medicine 
in the State in which such treatment was given. 


Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 


The following conduct is prohibited: 
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(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which is 
sore, and (D) allowing any activity described in clause (A), (B), or 
(C) respecting a horse which is sore by the owner of such horse. 


Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
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findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


(3) If any person fails to pay an assessment of a civil penalty 
after it has become a final and unappealable order, or after the 
appropriate court of appeals has entered final judgment in favor of the 
Secretary, the Secretary shall refer the matter to the Attorney General, 
who shall recover the amount assessed in any appropriate district court 
of the United States. In such action, the validity and appropriateness 


of the final order imposing the civil penalty shall not be subject to 
review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation. 


Respondents argue on appeal that Complainant failed to meet its burden 
of proof that "Ultimate Beam" was sore or that Respondent Bobo entered the 
horse on the dates alleged. However, I find that there is much more than a 
preponderance of the evidence that Respondents violated the Act, as alleged 
in the Complaint, which is all that is required.’ See generally Fleming v. 
USDA, 713 F.2d 179 (6th Cir. 1983). 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Frequently in Horse Protection Act cases, as in the present case, the 
evidence that the horse was sore relates solely to observations based on 
palpation. As stated in Jn re Edwards, 49 Agric. Dec. 919, 919 (1990) (Order 
Denying Petition for Reconsideration of In re Edwards, 49 Agric. Dec. 188 
(1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. 
denied, 112 S.Ct. 1475 (1992)), “[i]n many prior cases, the only evidence that 
a horse was sore was the professional opinion of the Department’s 
veterinarians, based upon their palpation of the horse’s pasterns." In the 
original decision in Edwards, in affirming the finding of the Chief ALJ that the 
horses involved in the case were sore, based solely on evidence of the horses’ 
reaction to palpation, the Judicial Officer stated (49 Agric. Dec. at 204-06): 


Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by 
the Department’s veterinarians, without any thermovision evidence. 
See, e.g., In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re 
Whaley, 35 Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 
38 Agric. Dec. at 1273-74: 


Both veterinarians determined that the horse was sored 
primarily because mild or light palpation of the pastern area of 
each front foot revealed a sensitive spot about the size of a dime 
on the medial surface of the bulb of the heel on the rear portion 
of each front foot. The sensitive spots were almost identically 
located on each foot, and were in the exact spot where the 
collar worn on the feet during the Show would “bang” as the feet 
moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 


Respondent Groover testified that the horse was not sored. 
In addition, the respondents argued that complainant did not 
use a swab test, photographs or thermographs. . . .° 


°As held in Jn re A.S. Holcomb, HPA Doc. No. 18, 35 Agr 
Dec [1165, 1167] (decided July 26, 1976), the professional 
opinion of a Department veterinarian based on his physical 
examination of a horse is sufficient to support a finding that a 
horse was sored. 
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In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the 
years demonstrates that many horses which have been sored 
show evidence of pain only on the anterior portion of the legs 
or only on the posterior portion of the legs. This is not unusual 
and does not discredit evidence that the horse was sore. It is 
not a necessary part of complainant’s proof for the 
Department’s veterinarians to guess or determine accurately the 
exact procedure used to sore a horse, e.g., whether by chains, 
chemicals or a combination of both. It is sufficient if the proof 
adequately demonstrates that the horse was sore. [Footnote 
omitted.] Moreover, the statute raises a presumption that a 
horse is ‘sore “if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs” 
(15 U.S.C. § 1825(d)(5)). There is no requirement that the 
horse manifest abnormal sensitivity on both the anterior and 
posterior surfaces of its forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under 
the Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be 
rendered sterile, the Government should not be required to 
prove the soring device or agent applied in a particular case. 


Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that 
it is not unusual to have a horse sored only on the posterior portion of 
the front legs. 


In Edwards, it is also explained that veterinarians can distinguish between 
a pain reaction from palpation and a high-strung or nervous horse, or a horse 
that is silly about its feet, as follows (49 Agric. Dec. at 202-03): 
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Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure 
to distinguish such horses from those that are experiencing pain. That 
is, they look for, and in both cases found, specific spots which were 
painful when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the 
horse trying to jerk its foot away, they move to other parts of the leg 
and then return to the spot where they previously got a response. If 
the horse again gives a pain response they will go away from that spot 
and come back. This is done to be certain it is a pain response and 
not just a "silly" reaction. (Tr. 61, 103). As Dr. Riggins testified: 


... if a horse is silly about his foot, you can be holding it 
and you can touch him anywhere and the horse is going to 
move. And the way to differentiate if he’s sore or not is I will - 
- a certain spot -- if that horse is moving when I touch that 
certain spot, I'll go around to other places. I might even go 
further on his leg and palpate it. And the horse, if he’s silly 
about it, you can tell other places where I know there is no pain, 
he exhibits some response, I know he’s kind of silly. But then 
I can go back, if you get pain response every time you go back 
there, well, then, you know it’s pain instead of being silly about 
his foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation 
anywhere. "Eb’s Little Princess" and "Great Big Country" both 
responded only when a small area was palpated and both showed the 
response repeatedly when palpated there, but showed no response 
when palpated elsewhere. 


The record in the present case similarly shows that the Department’s 
veterinarians--one of whom (Dr. Clawson) had checked 8,000 to 10,000 horses 
over 20 years for Horse Protection Act violations (Tr. 19), another of whom 
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(Dr. Riggins) had checked for HPA violations on about 4,000 to 6,000 horses 
since 1972 or 1973 (Tr. 105-06), another of whom (Dr. Wood) had checked 
about 2,000 horses in HPA enforcement (Tr. 167), and the fourth 
(Dr. Dienhart) had checked about 35 to 40 horses (Tr. 298, 316-17)--could 
distinguish between a pain response to palpation and some other condition or 
circumstance (Tr. 25-26, 108-09, 132, 170-74, 251, 262-63, 269, 287, 302-03, 
311-12). Based upon my examination of the record in this case, in addition 
to my examination of the records in 55 other Horse Protection Act cases, I 
am convinced that palpation alone is a highly reliable method of determining 
whether a horse is sore, within the meaning of the Horse Protection Act.* 


“The Congress acted concerning the enforcement of the Horse Protection Act in Fiscal Year 
1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) "salaries and 


expenses” appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873. 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900,000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when 
conducting inspections at horse shows, exhibitions, sales, or auctions under the Horse 
Protection Act, as amended (15 U.S.C. 1821-1831), relies solely on the use of digital 


palpation as the only diagnostic test to determine whether or not a horse is sore under 
such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act was 
$358,000 (H.R. Conr. Rep. No. 815, 102d Cong., 2d Sess. at 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the 
pendency of H.R. 5487 reveals no discussion of this proviso (138 Conc. Rec. HS548, HSS76 
(daily ed. June 30, 1992); 138 Conc. Rec. $10,417, $10,420 (daily ed. July 28, 1992); 138 Conc. 
Rec. H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 Conc. Rec. H7727, H7732 (daily ed. 
Aug. 7, 1992); 138 Conc. Rec. H7900, H7924-26 (daily ed. Aug. 11. 1992); 138 Conc. REc. 
$12,275, $12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 617, 
102d Cong., 2d Sess. at 48 (1992); S. Rep. No. 334, 102d Cong., 2d Sess. at 49 (1992); H.R. Conr. 
Rep. No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report 
States that "relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing 
horses is ineffective,” the comments were apparently not based upon any hearings on the issue, 
and USDA has not testified. or otherwise commented, upon the issues underlying the views in 


(continued...) 
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Respondents contend that Dr. Wood’s affidavit should be dismissed as 
meaningless, stating (Respondents’ Appeal Brief at 29): 


Dr. Wood’s Affidavit should be categorically dismissed. He 
concluded that "Ultimate Beam" withdrew his foot from a stimulus. 
While it is expected that the trier of fact will assume that Dr. Wood 
examined both of "Ultimate Beam’s" front feet, his Affidavit clearly 


“(...continued) 
the House Committee Report, or the views in the Senate Report recommending "bill language 
directing APHIS to discontinue its practice of relying on digital palpation as the only diagnostic 
test . .. to determine whether or not a horse is sore under the act." The proviso only applies 
to the 1993 Fiscal Year (October 1, 1992-September 30, 1993). There is nothing in the legislative 
history to suggest that Congress intended any of this to be retroactive. 


An examination of APHIS’ Fiscal Year 1994 appropriation for the Horse Protection Act 
does not reveal any restrictive language, like that in the 1993 appropriation (Pus. L. No. 
103-111, 107 Stat. 1046 (1993)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 153, 
103d Cong., 1st Sess. at 44-45 (1993); S. Rep. No. 102, 103d Cong., 1st Sess. at 46, 48 (1993); 
H.R. Conr. Rep. No. 212, 103d Cong., Ist Sess. at 22-23 (1993). 


The House Report contained no limiting language concerning HPA enforcement, but 
provided increased funding from FY 1993—($358,000) to FY 1994— ($481,000). The Senate 
Report recommended identical statutory language in FY 1994 as in the FY 1993 appropriation 
for HPA enforcement, and increased funding by only $3,000, as follows: 


Horse protection.—The Committee recommends bill language identical to that in the 
1993 act requiring APHIS not to rely solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under the Horse Protection 
Act. 


However, the Conference Report adopted the House Report position—no limiting language 
in the statute, and increased funding to $481,000—but, the conferees explained the compromise 
in this way: 


Amendment No. 48: Deletes Senate language providing that APHIS veterinarians 
May not use digital palpation as the only diagnostic test used to determine horse soring. 
The House bill contained no similar provision. Funding provided in the bill to carry out 
activities of the Horse Protection Act includes an increase of $120,000. The conferees 
agree that these additional funds should be used to purchase thermograph machines and 
to provide additional training and evaluation. Neither these machines nor digital 
palpation should be used as the sole means to determine whether soring has occurred, 
but they should be used as additional diagnostic tools. 


Here, as before, there is nothing in the 1994 legislative history to suggest that Congress 
intended any of this to be retroactive. 
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refers to the horse’s “foot", in the singular. By failing to be more 
comprehensive, Dr. Wood provides no evidence for the trier of fact to 
determine whether "Ultimate Beam" reacted similarly in both front 
feet, and whether those reactions were in any way abnormal. Thus, 
Dr. Wood’s Affidavit does nothing to either help or hurt the 
Department’s case. It is, quite literally, meaningless. 


However, Dr. Wood’s affidavit expressly states that he found the horse to 
be "Bilaterally Sore,” and that the “areas involved are depicted on the 
accompanying VS form 19-7" (CX 11). His affidavit states (CX 11): 


Using light to moderate digital pressure, I conducted a soreness 
examination of the above mentioned horse. The horse exhibited pain 
by trying to withdraw his foot from the stimulus. I determined the 
horse to be Bilaterally Sore. The areas involved are depicted on the 
accompanying VS: form 19-7. These areas included the posterior 
pastern just above the medial bulb of the heel and ranging proximally 
and medially toward the medial pastern joint area, and on the anterior 
pastern an area ranging from medial to lateral beginning about 2 cm. 
above the coronary band and proceeding proximally for about 3 cm. 


After completing my examination, Dr. Dienhart and I conferred and 
agreed the horse was Bilaterally Sore and met the definition of a “Sore” 
horse as defined by the Horse Protection Act. 


Dr. Wood filled out the Summary of Alleged Violations form referred to 
in his affidavit on the “night of the show following the examination" (Tr. 182), 
and the form illustrates the exact spots on both feet referred to in his affidavit 
(CX 11, item 35). Dr. Wood checked “Abnormal” for both the left and right 
pastern on the form (CX 11, item 36). Hence Respondents’ argument is 
devoid of merit. — 

Virtually all Respondents in these types of cases complain that USDA’s 
palpation evidence consists of subjective conclusions to determine whether 
horses are sore. However, such subjective conclusions by USDA veterinarians 
in Horse Protection Act cases are not actually dispositive of this issue. In fact, 
USDA veterinarians are merely providing evidence, through their diagnosis, 
to fact-finders, who then determine if a particular horse is sore under the Act. 
This was recently stated in Jn re Elliott (Decision as to William Dwaine 
Elliott), 51 Agric. Dec. 334, 350-51 (1992), aff'd, 990 F.2d 140, 145-46 (4th 
Cir. 1993), cert. denied, 114 S.Ct. 191 (1993), as follows: 
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Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA 
veterinarians. In other words, he complains that the determination of 
“sore” depends on the subjective conclusion of the USDA veterinarian. 
In fact, the fact-findcr makes the determination as to whether or not 
a horse was "sore". The USDA veterinarians merely provided evidence, 
through their diagnosis, as to whether or not this is the case. Their 
findings are subject to the same scrutiny as any other evidence. As one 
court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that 
inherently present whenever expert opinion is used for 
evidentiary purposes in adjudicative proceedings. The 
evidentiary use of expert opinions, in particular those supported 
by live testimony and subject to the defendants’ cross- 
examination, does not violate the due process clause. See e.g., 
Richardson v. Perales, 402 U.S. 389, 408 (1971); Lloyd Sabaudo 
Societa v. Elting, 287 U.S. 329, 339-340 (1932). 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 


The Summary of Alleged Violations forms and the affidavits, together with 
the testimony of the VMOs, clearly established a prima facie case that the 
horse was sore on both occasions involved in this case. In addition, a 
statutory presumption of soreness was established by virtue of the Summary 
of Alleged Violations forms and the affidavits (15 U.S.C. § 1825(d)(5)). As 
stated in In re Gray, 52 Agric. Dec. _, slip op. at 43 (July 23, 1993), appeal 
docketed, No. 93-3875 (6th Cir. Aug. 20, 1993): 


"It is well established that bilateral, reproducible pain in response to 
palpation, standing alone, is sufficient to be considered abnormal 
sensitivity and thus support a finding of a violation of the Act." In re 
Smith, 51 Agric. Dec. 327, 330-31 (1992), citing In re Sparkman, 50 
Agric. Dec. 602, 612-13 (1991), and Jn re Holt, 49 Agric. Dec. 853, 862 
(1990).° 


*Respondent contends that it is "normal for a sound horse to react to palpation” (Appeal 
Brief at 31), citing an article in the Journal of the American Veterinary Medical Association by 
Kitchell. That article was introduced as RX 4 (erroneously cited as RX 5 in Respondents’ 
Appeal Brief at 31 n.3). Nothing in that article or in RX 5 supports Respondents’ contention. 

(continued...) 
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Respondents did not rebut the prima facie case or the presumption that 
the horse was sore. That was also the case in Elliott, supra, in which the court 
stated (990 F.2d at 146) (emphasis added): 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is “abnormally sensitive” it is 
deemed to be “sore.” 15 U.S.C. § 1825(d)(5). Elliott argues that 
“abnormally sensitive" is so vague as to be violative of due process and 
that equating “abnormal sensitivity” to deliberate treatment to render 
a horse “sore” is an unwarranted and unsupported presumption. We 
find it unnecessary to consider the presumption established by § 
1825(d)(5) in light of the direct evidence that the horses were “sore.” 
The examining veterinarians did not simply conclude that the horses were 
abnormally sensitive in two limbs and, therefore, were "sore." Each 
veterinarian testified to the effect that the three horses plainly experienced 
a high degree of pain upon palpation of their forelimbs, demonstrated by 
the horses’ immediate and reflexive pulling away from the palpation, 
rearing up and sagging down on the hindquarters, and instinctively 
cinching up the abdominal muscles. The diagnosis was not based upon 
mere abnormal sensitivity. The veterinarians specifically opined that 
the pain responses were not the result of some other type of injury but 
rather were deliberately inflicted. In other words, the horses, when 
inspected, were "sore" within the meaning of the Act. As previously 
discussed, the veterinarians noted other conditions indicating the horses 
were "sore": (1) hair loss which indicated the use of action devices or 
caustic chemicals; (2) inflammation in the forelimbs; and (3) unusual 
stance, movement and expression. The testimony was in the form of 
professional opinions linking cause and effect, not simple reliance on a 
statutory presumption. Although the ALJ cited the presumption, his 
opinion clearly shows he determined, based on the evidence presented, 
that the animals were "sore" on the days they were "entered." 
Unquestionably, substantial evidence supports those conclusions. 
[Footnote omitted.] Where there is a factual finding that a horse was 
"sore", even in the absence of the presumption, it is irrelevant that 
there may have been reliance on a presumption. Thorton v. USDA, 


4(...continued) 
The evidence here (and in dozens of similar cases) is that a sound horse will not give a 
consistent, repeatable pain response to palpation on the same areas, as in the present case (Tr. 
153, 251, 311-12), and that the Department's VMOs can distinguish between a pain response and 
a horse that is silly, nervous, distracted, etc. (Tr. 25-26, 108-09, 132, 170-74, 251, 262-63, 269, 
287, 302-03, 311-12). 
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715 F.2d 1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 
179, 188 (6th Cir. 1983)). We, therefore, find it unnecessary to 
examine whether or not the presumption passes constitutional muster. 
See Usery v. Turner Eikhom Mining Co., 428 U.S. 1 (1976). 


In this proceeding, I rely on the prima facie case as well as the 
presumption that the horse was sore on both occasions. 

Respondents contend that Complainant failed to prove the "entry" element 
because “entry” was alleged on two specific dates in the Complaint, and then 
established as a continuing process at the hearing. However, the Department 
has always construed entry to be a process, and the dates alleged in the 
Complaint are merely two dates on which significant “entry” activities 
occurred. As stated in Jn re Kelly, 52 Agric. Dec. __, slip op. at 21-22 
(Dec. 28, 1993): 


“Entering,” within the meaning of the Act, is a process that begins 
with the payment of the entry fee and which includes pre-show 
examination by the DOP and/or USDA veterinarians.” Jn re Elliott 
(Decision as to William Dwaine Elliott), 51 Agric. Dec. 334, 344 
(1992), aff'd, 990 F.2d 140 (4th Cir. 1993), cert. denied, 114 S.Ct 191 
(1993). "“[T]he entering of a horse is a continuing process, not an 
event, and includes all activities required to be completed before a 
horse can actually be shown or exhibited.” (Jd. at 342). In affirming 
Elliott, the court stated (Elliott v. Administrator, supra, 990 F.2d at 145): 


Elliott asserts that “entering,” as used in 15 U.S.C. § 
1824(2)(B), constitutes only registration of the horse and 
payment of the entry fee. The time period between such time 
and the actual show, he asserts, is not included within the 
meaning of "centering." We cannot agree that "entering" means 
simply paying the fee and registering the horse for showing, 
which oftentimes is done by mail without the requirement for 
presenting the horse. Inspection of the horse is a prerequisite 
to the horse being eligible to show and the horse is not fully 
qualified to show until the inspection is passed. The plain 
meaning of “entering” a horse in a show would seem to 
encompass all the requirements—including inspection—and the 
time necessary to complete those requirements. 


Even if we were to agree, however, that the plain meaning 
of the Act is not clear, the USDA’s interpretation is entirely 
reasonable and consistent with Congressional intent and thus 
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must be uphcld.... We conclude that the USDA’s 
interpretation of "entering" is reasonable and not contrary to 
Congressional intent and thus we are bound to give it effect. 
Chevron U.S.A., 467 U.S. at 842. 


In In re Gray, 52 Agric. Dec. ___, slip op. at 14, 49 (July 23, 1993), appeal 
docketed, No. 93-3875 (6th Cir. Aug. 20, 1993), it is stated: 


Respondent, without substantiation or foundation, asserts that at the 
time the Complaint was filed against him, the Department did not 
consider entry to be a process. The decision of the Judicial Officer in 
the Elliott case, supra, states explicitly to the contrary. The Judicial 
Officer noted that entry is a process which includes a variety of actions 
such as the paying of the entry fee, the preparation of the horse for 
exhibition, and the pre-show presentation of the horse for inspection 
to the Designated Qualified Person ("DQP") and to the Department’s 
representatives. He further noted that the position finds support in the 
regulations promulgated by the Department as well as in the cases 
decided under the Act. The Horse Protection Act regulations, 9 C.F.R. 
Part II, were promulgated in substantially their current form in 1979. 
Consequently, it is evident that the Department considered entry to be 
a process which includes the period of pre-show inspection for at least 
thirteen years. By alleging that Respondent entered "Pride’s Night 
Prowler" on November 6, 1987, the Department was asserting that that 
date was among those days during which "Pride’s Night Prowler" was 
in the status of being entered. The Judicial Officer’s discussion of Jn 
re Holt, 49 Agric. Dec. 853 (1990), in Elliott, directly discusses and 
disagrees with Respondent’s arguments, 51 Agric. Dec. at 345: 


The issue in Holt was whether a horse was sore on May 24, 
1986, and therefore in violation of 15 U.S.C. § 1824(2)(B), which 
prohibits entering a horse while sore for the purpose of showing 
or exhibiting the horse at a horse show. It is important to note 
that May 24 was the show date, and consequently, the day of the 
pre-show inspection during which the horse was examined. 
Thus, even the framing of the issue takes into account that 
entering a horse under the Act includes the pre-show inspection. 
[Emphasis in original.] 


Accord In re Wagner (Decision as to Roy E. Wagner and Judith E. Rizio), 52 
Agric. Dec. 298, 314-16 (1993), appeal docketed, No. 93-3318 (4th Cir. 
June 28, 1993); In re Callaway, 52 Agric. Dec. 272, 292-94 (1993). 
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Compiainant’s consistent practice of considering entry to be a process can 
be inferred as far back as HPA Docket No. 2 (Jn re Christian, 33 Agric. Dec. 
1367 (1974)), in which a horse was determined to be sore when entered when 
the Complainant’s vetcrinarians observed and examined the horse in its stall 
the morning before the show in which it was to perform. 

To conclude the “entry” discussion, there was no error in the Complaint or 
prejudice to the Respondents because the Complaint lists two specific dates 
on which entry occurred. At least some of the significant entry activities 
occurred on those dates. 

As to Respondents’ request for a rehearing before the ALJ, they cite no 
new evidence they would seek to adduce, and give no ground in support of 
their request. Accordingly, the request for a rehearing must be denied. See 
7 CFR. § 1.146(a), (b). 

Turning now to the sanction, the ALJ properly considered the statutory 
criteria and I concur in his views as to the sanction. In most cases, the 
maximum civil penalty of $2,000 per violation is warranted (Jn re Stamper, 42 
Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984), reprinted in 51 
Agric. Dec. 302 (1992) (Excerpt from Stamper attached as an Appendix 
hereto); In re Elliott, supra, 51 Agric. Dec. at 350-51. There is no basis for 
Respondents’ argument that the sanction is too severe, or that there is not 
enough evidence in the record to support the sanction. Respondents rely 
extensively in their Appeal Brief at 53-57 on portions of the Initial Decision 
by the ALJ in Jn re Crowe, HPA Docket No. 91-49, but the ALJ’s Initial 
Decision in Crowe was reviewed by the Judicial Officer, and the portions 
relied on by Respondents were not adopted by the Judicial Officer. See In re 
Crowe, 52 Agric. Dec. __ (Sept. 2, 1993). Hence the portions of Crowe not 
adopted by the Judicial Officer are not Departmental precedent. 

In addition, the ALJ’s conclusion, that a year’s disqualification for each 
violation is warranted, is sound. The disqualification is in addition to any 
pertinent civil penalty and is discretionary to the Secretary. Recent cases and 
those decisions going back to the passage of the disqualification amendment 
to the HPA in 1976° show that a 1-year minimum disqualification ordinarily 
accompanies a civil penalty for a first-time soring violation. This policy was 
recently restated in Elliott, supra, 51 Agric. Dec. at 352: 


‘The disqualification provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic means to pay the civil penalties as 
operation costs. See H.R. Rep. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 
U.S.C.C.A.N. 1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983). 
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The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the “tools” 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 
trainer) who allows one of his horses to be exhibited while 
sore.'° 


{There is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,] I can envisage no circumstance presently warranting 
an exception from this policy.’ [Bracketed material is in 
Rowland.} 


Congress passed the 1976 amendments to the Act to strengthen the Act 
and enhance the Secretary’s ability to end the soring of horses. The 
authorization for disqualification is among the most notable devices to 
accomplish that end. For the reasons set forth in Stamper, attached as an 
Appendix, the customary, minimum disqualification period for each violation 
should be imposed here. 


"It is my policy to examine the facts and circumstances of each case to see whether an 
exception to this policy is warranted. An examination of the record here does not lead me to 
believe that an exception is warranted. In this respect, however, I am necessarily influenced by 
the views expressed in Stamper (attached as an Appendix) as to why lack of knowledge or intent 
should not be a circumstance mitigating {he sanction. Since there is never, or almost never, 
proof of knowledge or intent, if that were cause for not imposing a disqualification order, there 
would never, or almost never, be a disqualification order issued. The civil penalty for soring 
would be an acceptable cost of doing business, and the remedial purposes of the Act would not 
be achieved. But if the Stamper views are correct, viz., that a disqualification order is ordinarily 
necessary to achieve the Act’s purpose even where there is no proof of knowledge or intent, it 
would take an extraordinary circumstance to warrant not imposing a disqualification order. 
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For the foregoing rcasons, the following Order should be issued. 
Order 


1. Respondents’ request for a rehearing is denied. 

2. Respondent William Earl Bobo is assessed a civil penalty of $2,000. 

3. Respondent Jack Mitchell is assessed a civil penalty of $2,000. 

4. Respondent William Earl Bobo is disqualified for a period of 2 years 
from exhibiting, showing, or entering any horse, directly or indirectly through 
any agent, employee, or device, and from managing, judging, or otherwise 
participating in any horse show, exhibition, or horse sale or auction. 

5. Respondent Jack Mitchell is disqualified for a period of 2 years from 
exhibiting, showing, or entering any horse, directly or indirectly through any 
agent, employee, or device, and from managing, judging, or otherwise 
participating in any horse show, exhibition, or horse sale or auction. 

The civil penalty as to each Respondent shall be paid by a certified check 
or money order, made payable to the Treasurer of the United States, and 
forwarded to Colleen A. Carroll, Esq., Office of the General Counsel, United 
States Department of Agriculture, Room 2014, South Building, Washington, 
D.C. 20250-1417, within 30 days after service of this Order on Respondents. 

The provisions of the disqualification order as to each Respondent shall 
become effective on the 30th day after service of this Order on said 
Respondents. 


APPENDIX 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein.-Editor] 


In re) WILLIAM EARL BOBO and JACK MITCHELL. 
HPA Docket No. 91-202. 
Order Denying Petition for Reconsideration filed February 28, 1994. 


The Judicial Officer denied Respondents’ Petition for Reconsideration. The resolution of the 
American Association of Equine Practitioners does not change my view as to the reliability of 
palpation to determine whether a horse is sore. The regulations limiting the number of persons 
allowed in the inspection area do not change my view that examinations conducted after a horse 
has left the inspection area are not as probative as the government inspections, because of the 
opportunity for tampering. 
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Colleen A. Carroll, for Complainant. 

G. Thomas Blankenship, Indianapolis, IN, for Respondents. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


On January 31, 1994, Respondents filed a Petition for Reconsideration of 
the Decision and Order previously filed herein primarily on the grounds that 
the American Association of Equine Practitioners has adopted a resolution 
stating that “digital palpation . . . may not be a sufficient basis of and by itself 
to conclude that the animal is in pain or otherwise in violation of the Horse 
Protection Act" (Resolution at 1). However, as stated in my decision in this 
case, notwithstanding the views of some persons that digital palpation is not 
by itself appropriate for determining whether a horse was sore, "{bjased upon 
my examination of the record in this case, in addition to my examination of 
the records in 55 other Horse Protection Act cases, 1 am convinced that 
palpation alone is a highly reliable method of determining whether a horse is 
sore, within the meaning of the Horse Protection Act (footnote omitted|” 
(Decision at 35-36). The Resolution referred to by Respondents does not 
cause me to change my views, in this respect. 

Respondents also argue that under the regulations, the number of persons 
allowed in the inspection area is limited, but this has no bearing on my view 
that "[e]xaminations conducted after a horse has left the inspection area do 
not generally warrant the same probative value as the government 
examinations, because of the opportunity for tampering [footnote omitted]" 
(Decision at 15). 

Since a Petition for Reconsideration has been filed, I will note that in the 
Decision as printed in Agriculture Decisions, I have corrected the first 
sentence of the second full paragraph on page 44 to read: “In addition, the 
ALJ’s conclusion, that a year’s disqualification for each violation is warranted, 
is sound.” 

Accordingly, the following Order should be issued. 


Order 


Respondents’ Petition for Reconsideration is denied. The civil penalty 
shall be paid within 30 days after service of this Order on Respondents, and 
the provisions of the disqualification order as to each Respondent shall 
become effective on the 30th day after service of this Order on Respondents. 
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In re: WILLIAM EARL BOBO and JACK MITCHELL. 
HPA Docket No. 91-202. 
Stay Order filed March 24, 1994. 


Colleen Carroll, for Complainant. 

John M. Harmon, Austin, TX, for Respondents. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: JUDY MARTIN, STEVE WILSON, and PAT WILSON. 
HPA Docket No. 91-93. 
Decision and Order filed March 16, 1994. 


Civil penalty — Horse soring — Horse owners and trainer — Entering — Disqualification order 
— Preponderance of evidence — Past recollection recorded — Sanction policy — Statutory 


presumption — Fungus. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) dismissing the Complaint. The 
Judicial Officer held that Respondents entered and allowed the entry of a horse for showing 
while the horse was sore. The Judicial Officer assessed a civil penalty of $2,000 on the trainer 
and $2,000 jointly on the owners (husband and wife), and disqualified Respondents for 1 year, 
inter alia, from showing, exhibiting or entering a horse in a horse show. Much more than a 
preponderance of the evidence supports the findings, which is all that is required. A horse may 
be found to be sore based upon the professional opinion of veterinarians who relied solely upon 
palpation of the horse’s pasterns. Past recollection recorded in the form of affidavits made while 
the events were fresh in the witnesses’ minds is reliable, probative and substantial. The 
amendment to the Fiscal Year 1993 budget for APHIS, prohibiting the payment of salary to any 
Department veterinarian who relies solely on the use of digital palpation as the only diagnostic 
test to determine whether or not a horse is sore, and the language in the 1994 appropriations 
bill conference report that digital palpation should not be used as the sole means of determining 
soring, are not applicable. Bilateral, reproducible pain in response to palpation, standing alone, 
is sufficient to be considered abnormal sensitivity and thus raise the statutory presumption of 
a sore horse. The evidence is also sufficient to support a finding of a violation of the Act, even 
in the absence of the presumption. There is no substantial evidence to support the ALJ's 
inference that the horse’s abnormal sensitivity was caused by a fungus. “Entering” a horse is a 
continuing process, not an event, and includes all activities required to be completed before a 
horse can actually be shown or exhibited. The facts and circumstances of this case reveal no 
basis for an exception to the general policy of imposing the minimum disqualification order on 
the persons who entered and allowed the entry of the sore horse, in addition to a $2,000 civil 
penalty imposed on the trainer and jointly on a husband and wife. 
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Colleen Carroll and Norma Morgan, for Complainant. 

John Norton and Brenda Bramlett, Shelbyville, TN, for Respondents. 
Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seqg.). On April 27, 1993, 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order in which he dismissed the Complaint which alleges that Respondents 
Judy Martin and Steve and Pat Wilson were the trainer, and owners, 
respectively, of "Pridc’s Dixie Queen,” which horse Respondents entered, and 
allowed the entry, for the purpose of showing or exhibiting, at a horse show 
while the horse was sore. 

On July 19, 1993, Complainant appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 
5 US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). Respondents 
filed a response on August 30, 1993. On September 1, 1993, the case was 
referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is reversed. However, since the pertinent issue on appeal 
is whether the ALJ’s inference is correct that a fungus caused the horse’s 
sensitivity, I am nonetheless adopting the ALJ’s otherwise correct Initial 
Decision and Order, with additions shown by brackets, deletions shown by 
dots, and with trivial editorial changes not specified. Additional conclusions 
by the Judicial Officer follow the ALJ’s Initial Decision. My final Decision 
and Order finds that Respondents committed the violations charged in the 
Complaint, and imposes a $2,000 civil penalty and a 1-year disqualification 
order on Respondents, which is the sanction requested by the administrative 
officials, for the reasons stated below. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department's regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,’ the Rules 
of Practice governing proceedings under the Horse Protection Act, 9 C.F.R. 
§§ 12.1-.10 (1992), and the Rules of Practice of the Department of Agriculture 
Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
1.130-.151 (1992). 

The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by Complaint filed March 6, 1991, alleges that 
on September 2, 1989, Respondents Judy Martin, Steve Wilson and 
Pat Wilson entered and allowed the entry of a horse for the purpose of 
showing or exhibiting, while the horse was sore, in violation of the Horse 
Protection Act, Pub. L. 91-540, December 9, 1970, 84 Stat. 1404, as amended? 
(hereinafter the “Act"). The Administrator seeks the imposition of civil 
penalties and the disqualification of Respondents from participation in the 
horse industry for a period of time. By Answers filed May 15, 1991, 
Respondents deny the essential allegations of the complaint. 

A public hearing was held on June 30 through July 1, 1992, in Shelbyville, 
Tennessee, before the undersigned. Proposed findings, briefs and reply briefs 
were subsequently filed by counsel. To the extent indicated, counsel’s 
proposals are adopted herein. All other proposed findings, conclusions or 
arguments are rejected as irrelevant or lacking legal or evidentiary bases. As 
used herein, “Tr.” refers to the transcript of the public hearing. "CX" refers 
to the numbered exhibits offered by complaint counsel. "RX" refers to the 
numbered exhibits offered by counsel for Respondents.’ 

The interests of the Department are represented by Norma Morgan, Esq., 
[and Colleen A. Carroll, Esq.], Office of the General Counsel, Washington, 
D.C. The interests of Respondents Pat and Steve Wilson are represented by 
John Norton, Esq., Shelbyville, Tennessee, and the interests of Respondent 
Judy Martin are represented by Brenda Bramlett, Esq., Shelbyville, Tennessee. 

Upon consideration of all matters of record, the following Findings of Fact 
and Conclusion of Law are reached... . 


"Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1992). 
[Unofficial codifications of statutes are cited herein.] [Brackets by ALJ] 


715 U.S.CA. § 1821 et seg. (West 1982 and Supp. 1992). 


*Counsel have agreed that the document received into the record as CX 4 was offered by 
Mr. Norton. See Tr. 83-84. 
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Statute[] ... 


The following statutory provisions are applicable to this case. [The 
statutory provisions set forth below are from the United States Code, rather 
than from the unofficial version quoted by the ALJ, and include additional 
sections not quoted by the ALJ. The ALJ’s footnotes 4, 5, and 6 are omitted]. 

[Section 2(3)(D) of the Act (15 U.S.C. § 1821(3)(D)) provides: 


As used in this chapter unless the context otherwise requires: 


(3) The term “sore” when used to describe a horse means 
that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in 
connection with the therapeutic treatment of a horse by or under 
the supervision of a person licensed to practice veterinary medicine 
in the State in which such treatment was given. 


Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the 
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purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which is 
sore, and (D) allowing any activity described in clause (A), (B), or 
(C) respecting a horse which is sore by the owner of such horse. 


Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 
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(3) If any person fails to pay an assessment of a civil penalty 
after it has become a final and unappealable order, or after the 
appropriate court of appeals has entered final judgment in favor of the 
Secretary, the Secretary shall refer the matter to the Attorney General, 
who shall recover the amount assessed in any appropriate district court 
of the United States. In such action, the validity and appropriateness 
of the final order imposing the civil penalty shall not be subject to 
review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation]. 


Findings of Fact 


1. Respondent Judy Martin is an individual whose mailing address is P.O. 
Box 25, Shelbyville, Tennessee 37160. (Tr. 360) 

2. Respondents Steve Wilson and Pat Wilson are individuals whose 
mailing address is Route 1, Box 253A, Stoneville, North Carolina 27048. 
(Answer { IB) 

3. At all times material herein Respondent Judy Martin was the trainer 
of the horse known as "Pride’s Dixie Queen," which was entered as Entry No. 
1760, Class 96, at the Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee, on September 2, 1989. (Answer ¢ IC; CX 1, 3, 4, 5; 
Tr. 363) 

4. At all times material herein Respondent[s] Steve Wilson and 
Pat Wilson were owners of the horse known as “Pride’s Dixie Queen." 
(Answer ID; CX 4; Tr. 363) 
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5. Respondents Judy Martin, Steve Wilson and Pat Wilson jointly decided 
to enter "Pride’s Dixie Queen" in the Celebration. (Tr. 376) 

6. On December 19, 1989[, more than 34 months after the day of the 
Show], a Departmental investigator, Lon Sutton, interviewed Judy Martin 
regarding the violation alleged in this proceeding. Although Mr. Sutton had 
no independent recollection of the interview at the time of his testimony, he 
testified that his written report of the conversation was made while the 
interview was fresh in his mind. (Tr. 225-228, 232-233) Mr. Sutton’s log of 
his interview with Judy Martin indicates that she told him she had entered the 
horse in the Celebration. (CX 5) Ms. Martin also told Mr. Sutton that the 
horse had “[previously had] a fungus on both of the front pasterns." (CX 5)!" 

7. Respondent Martin paid the entry fee for "Pride’s Dixie Queen” to be 
entered in the Celebration and transported the horse to the show site. (CX 


8. Respondent Martin’s name appears on the entry sheet for the 
Celebration in the area where the signature of the exhibitor or trainer is 
required. (CX 1; Tr. 195-196) 

9. Respondent Steve Wilson was present at the Celebration and planned 
to ride "Pride’s Dixie Queen” in Class 96 if the horse had not been excused 
from competition. (Tr. 376) 

10.  “Pride’s Dixie Queen" was examined prior to Class 96 by Designated 
Qualified Person ("DOP") Charles Thomas who excused the horse from 
showing and issued a DOP ticket to Judy Martin, indicating that the horse was 
sensitive in both front feet. (CX 4, 6; Tr. 198, 275) DOP Thomas testified 
that although he was required to issue the ticket because the horse "just 
moved in his feet,” it was his opinion the horse was not sore as defined in the 
Act. (Tr. 275-276) 

11. Following the DQP’s inspection, Drs. Tyler Riggins and 
Allen Knowles, two veterinarians employed by the United States Department 
of Agriculture, independently examined “Pride’s Dixie Queen.” (CX 3, 4; Tr. 
16, 145) Dr. Riggins has been involved in enforcement of the Act since 1973. 
(Tr. 10, 39) He has participated in training programs in the detection of 
soreness and has examined thousands of horses for compliance with the Act. 
(Tr. 10, 14) Dr. Knowles has been involved in enforcement of the Act since 
1974 and has also examined thousands of horses for soreness. (Tr. 135-136, 
141) He has participated in training other veterinarians to examine horses for 
compliance with the Act. (Tr. 136) 


“[The words "previously had" are included in Ms. Martin’s affidavit, but were omitted by the 
ALJ.] 
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12. Judy Martin was the custodian of the horse during its examinations 
by Drs. Riggins and Knowles. (CX 4; Tr. 21, 380-381) 

13. Drs. Riggins and Knowles observed that “Pride’s Dixie Queen" 
consistently exhibited a mild pain response to their palpation of the anterior 
and posterior pasterns of its left foot and a moderate pain response to 
palpation of the anterior and posterior pasterns of its right foot. (CX 3, 4; Tr. 
26-27) The horse demonstrated pain by withdrawing both feet when the 
painful areas were palpated and [also] tightening its abdominal muscles when 
its right foot was palpated. (CX 3, 4; Tr. 26-29) [They checked the 
"Abnormal" column for the left and right pastern on the Summary of Alleged 
Violations form (CX 4, item 36(3)).] The horse’s general appearance, way of 
going and vital signs were normal. (CX 3, 4; Tr. 54-55) 

14. |The Government veterinarians agreed that the horse was sore as 
defined in the Act. (Tr. 33, 51) Shortly after the examinations of "Pride’s 
Dixie Queen," Dr. Knowles prepared a Summary of Alleged Violation[s], VS 
Form 19-7, which was signed by both veterinarians, stating that the horse met 
the criteria of being sore and describing their examination findings. (CX 4; 
Tr. 24-25, 145) 

15. Dr. Knowles prepared an affidavit describing the results of his 
examination of “Pride’s Dixie Queen” and his observations of Dr. Riggins’ 
examination, while the events described were fresh in his mind. (CX 3; Tr. 
151-152) Dr. Knowles recorded his opinion that the pain exhibited by the 
horse was caused by action devices and/or caustic chemicals. (CX 3) He 
testified to his opinion that a horse exhibiting the pain responses 
demonstrated by "Pride’s Dixie Queen" would experience pain when walking 
or moving. (Tr. [155-]156) Dr. Knowles testified that he once examined a 
horse which exhibited pain responses as a result of a fungal infection. (Tr. 
159, 169) In that instance he did not initiate an alleged violation of the Act 
because the pain exhibited by the horse was not cause[d] by artificial means. 
(Tr. 159) 

16. When his recollection was refreshed by the Form 19-7 (CX 4) and 
an affidavit he had prepared, Dr. Riggins testified regarding the pain 
responses he observed during his examination of "Pride’s Dixie Queen,” 
although he could not recall the unexceptional aspects of the examination or 
the surrounding conditions in the inspection area. (Tr. 26-29, 53-54) Based 
on the location of the affected areas, and the absence of evidence of natural 
causes, Dr. Riggins formed the opinion that the pain exhibited by “Pride’s 
Dixie Queen" was caused by either chains or caustic agents. (Tr. 33-35) 
"Pride’s Dixie Queen" was trained in chains. (CX 5) Dr. Riggins concluded 
that the horse would experience pain on walking when wearing chains. (Tr. 
35) He also acknowledged that a fungal condition could cause abnormal 
response to palpation. (Tr. 100-101) 
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17. Approximately ten to twenty-five minutes after the examinations by 
Drs. Riggins and Knowles, Dr. Ray Miller, a veterinarian with substantial 
experience in the horse industry, examined “Pride’s Dixie Queen," and 
concluded that the horse was not sore as defined by the Act. (Tr. 386-389, 
403-406) Dr. Miller testified that "Pride’s Dixie Queen" did not react to his 
palpation of any specific areas but exhibited mild reaction when he applied 
greater than normal pressure. (Tr. 419) Dr. Miller stated his opinion that a 
fungal condition could cause an abnormal palpation response by a Tennessee 
Walking Horse ["in some instances, not in all."] (Tr. 399) 

18. On February 27, 1989, "Pride’s Dixie Queen" was examined by 
Dr. Randall Baker, a veterinarian whose practice is limited to the treatment 
of horses. (Tr. 310-312) He found that the horse had lesions on her pasterns 
indicative of an aspergillus fungal infection. (Tr. 310-312) The cause of the 
lesions was confirmed through laboratory analysis. (Tr. 312) “Pride’s Dixie 
Queen’s" fungal condition reoccurred despite treatment until May or June of 
1989. (Tr. 326, 346, 350, 367-370) The horse underwent treatment for this 
infection through September 3, 1989, the day following the Celebration. (Tr. 
372-373) When treatment was discontinued, visible symptoms of the fungal 
condition reappeared within eight to nine days. (Tr. 374) 

19. Dr. Baker advance[d] his professional opinion that fungal infection 
could cause abnormal responses to palpation even in the absence of visible 
symptoms. (Tr. 317-319, 324, 332) Dr. Baker expressed the following opinion 
with respect to "Pride’s Dixie Queen": (Tr. 324) 


This mare apparently had the infection deep seated in the skin as it 
was recurrent. It would appear to be healed superficially and then 
would break out again, indicating that it had not gone away, so it’s 
possible that this mare could have had a deeper than superficial 
infection there. 


It was also his opinion that “Pride’s Dixie Queen" could have been 
experiencing a recurrence of aspergillus fungus on September 2, 1989. (Tr. 
317) 

[20. None of the veterinary expert witnesses (on either side) gave any 
oral or documentary evidence that showed that a fungal infection was present 
on September 2, 1989, on the pasterns of "Pride’s Dixie Queen,” and none 
testified that a fungal infection actually caused the abnormal bilateral 
sensitivity. However, three veterinarians examined the horse on September 2, 
1989, reported no fungal symptoms, and only opined that a fungus could 
possibly cause soreness.] 
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Conclusions of Law 


Based upon an evaluation of all evidence, the entry of findings above and 
the application of appropriate law, it is determined that the evidence of record 
does .. .'"! support the allegation that the horse known as "Pride’s Dixie 
Queen" was sore, a legal conclusion, when entered at the Tennessee Walking 
Horse National Celebration in Shelbyville, Tennessee, on September 2, 1989. 


Discussion 


The Act was intended to reduce the incidents of cruelty of animals, thereby 
enhancing the integrity of the horse breeding and showing industries. 
Thornton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). As 
recently as 1987, the United States Court of Appeals for the District of 
Columbia Circuit? has demanded stricter compliance with the intent of 
Congress that soring be stopped under the Horse Protection Act: 


The Act was clearly designed to end soring. It explicitly finds that 
soring is "cruel and inhumane," flatly prohibits the showing in a horse 
show of "any horse which is sore," and makes it a criminal offense 
knowingly to do so. Moreover, Congress amended the Act in 1976 "to 
stop an inhumane and harmful practice that the Congress thought 
would end when it enacted [the original Act], but which has not in fact 
ended.” 


American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6 (D.C. Cir. 1987), 
on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 
Counsel to Respondents object to complaint counsel’s reliance on the kind 
of evidence which constitutes hearsay under the Federal Rules of Evidence. 
As Respondents concede, the Federal Rules of Evidence do not apply to these 
proceedings. Hearsay is admissible in administrative proceedings, and can 
constitute substantial evidence to support factual findings provided that it is 
reliable and probative evidence which meets the test of fundamental fairness. 
Hoska v. United States Dep’t of the Army, 677 F.2d 131, 138-139 (D.C. Cir. 
1982); School Board of Broward County, Florida v. Department of Health, 
Education and Welfare, 525 F.2d 900, 906 (Sth Cir. 1976). See also, 


“[The word "not" is deleted from the original.] 


7Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. 15 U.S.CA. § 1825(b)(2) (West 1982 and Supp. 1992)... . 
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Richardson v. Perales, 402 U.S. 387, 402 (1971); Bustos-Torres v. I.N.S., 898 
F.2d 1053, 1055-1058 (Sth Cir. 1990); Maine Potato Growers, Inc., 34 Agric. 
Dec. 773, 791-792 (PACA Dkt. No. 2-2981) (April 23, 1975), aff'd, 540 F.2d 
518 (ist Cir. 1976). The affidavit (CX 3) and Interview Log (CX 5) on which 
complaint counsel relies are Dr. Knowles’ recorded recollection of his 
examination of the horse and Mr. Sutton’s report of his interview with 
Judy Martin. The witnesses had no independent memory of the events 
described at the time of their testimony, but testified persuasively that the 
documents comprising their recorded collections would have been prepared 
while the events were fresh in their minds. It is established in Departmental 
precedent that factual [m]atters can exist in which "past recollection recorded 
is considered reliable, probative and substantial evidence, and fulfills 
requirements of the Administrative Procedure Act (5 U.S.C. § 556(d)), if the 
affidavits were made while the events recorded were fresh in the witnesses’ 
minds." Cecil Jordan, et al., 51 Agric. Dec. 1229[, 1229] (H.P.A. Dkt. No. 91- 
23) (Remand Order) (October 22, 1992). 

Although Judy Martin denied during testimony that she entered "Pride’s 
Dixie Queen" in the Celebration (Tr. 376), a preponderance of the evidence 
demonstrates that Ms. Martin entered, and Steve and Pat Wilson allowed the 
entry of, the horse. "Entering," within the meaning of the Act, is "a continuing 
process, not an event, and includes all activities required to be completed 
before a horse can actually be shown or exhibited." William Dwaine Elliott, 
et al., 51 Agric. Dec. 334 (H.P.A. Dkt. No. 90-20, H.P.A. Dkt. No. 91-122) 
(May 14, 1992), aff'd, Elliott v. U.S.DA., [990 F.2d 140 (4th Cir. 1993), cert. 
denied, 114 S.Ct. 191 (1993)]. Ms. Martin’s role in multiple steps of the entry 
process is established by uncontroverted evidence. Although Judy Martin 
denies that she personally filled out the entry form, her name was listed in the 
area in which the signature of the exhibitor or trainer is required. She 
admitted that she paid the entry fee and transported the horse to the show 
grounds. She was the custodian of the horse during its examination by the 
USDA veterinarians. In addition, Ms. Martin testified without contradiction 
that she and the Wilsons jointly decided to enter the horse in the show. 
Steve Wilson was present at the Celebration and planned to ride the horse in 
Class 96. According to Departmental precedent, owners are responsible for 
allowing the entry of their horse under these circumstances. Eldon Stamper 
et al., 42 Agric. Dec. 20, 62 (H.P.A. Dkt. No. 168) (January 11, 1983), aff'd, 
722 F.2d 1483 (9th Cir. 1984). 

The evidence of consistent bilateral pain responses observed by the 
qualified and experienced Government veterinarians is sufficient to invoke the 
rebuttable statutory presumption that the horse was sore based upon 
abnormal sensitivity in both forelegs. 15 U.S.C.A. § 1825(d)(5). Dr. Riggins’ 
resort to documents to refresh his memory of the examination results does not 
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necessarily negate the credibility of his testimony. E. Cleary, MCCORMICK, 
ON EVIDENCE § 9, at 20 n.14, 21 & n.24 (3d ed. 1984 & Supp. 1987). 
Although the value of his testimony is somewhat diminished by his inability 
to recall the unexceptional aspects of his examination or the surrounding 
conditions in the inspection area, his descriptions of the horse’s pain responses 
are specific and detailed. In this respect Dr. Riggins’ testimony is in 
agreement with Dr. Knowles’ recorded recollection of his examination 
findings. 

Nevertheless, it is well settled that the presumption of soreness is 
rebuttable. While it imposes on the party against whom it is directed the 
burden of producing evidence to me[e]t or rebut the presumption, the burden 
of proof remains with the [Complainant] and never shifts to the Respondent. 
Landrum, et al. v. Block, 52 Ad. L. 2d (P&F) 863 (M.D. Tenn. June 25, 1981), 
reprinted at 40 Agric. Dec. 922 (1981). The Act prohibits soring which is 
caused by artificial means. . 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Although I am reversing the ALJ’s ultimate determination herein, I agree 
with all of the ALJ’s Findings of Fact. My disagreement is with the ALJ’s 
inference, based upon this record, that this horse’s abnormal sensitivity was 
caused by an intermittently recurring fungus, as will be explained below. First, 
however, it might be helpful to set forth that with which I agree, and adopt as 
my own. 


The ALJ’s Findings of Fact Are Not Challenged on Appeal. 


The ALJ’s findings are not challenged by either party and, therefore, are 
deemed to be correct on appeal To summarize, briefly, the ALJ correctly 
found that trainer Judy Martin "entered," as that term is used in 15 U.S.C. § 
1824(2)(B), “Pride’s Dixie Queen" in the Tennessee Walking Horse National 
Celebration as Entry No. 1760, Class 96 (Initial Decision at 11; Findings 3, 5, 
6, 7, 8, 12); and that owners Steve Wilson and Pat Wilson "allowed the entry," 
as that term is used in 15 U.S.C. § 1824(2)(D), of the same horse (Initial 
Decision at 11; Findings 3, 4, 5, 9). 

The ALJ correctly found that Designated Qualified Person (DOP) Charles 
Thomas excused the horse for being sensitive in both feet and wrote the 
requisite DQP ticket to trainer Judy Martin (Finding 10). 

The ALJ correctly found that USDA veterinarians/expert witnesses Drs. 
Riggins and Knowles credibly testified, based upon their past recollections 
recorded--which events the ALJ found were fresh in their minds when 
recorded--that "Pride’s Dixie Queen" consistently exhibited mild (left pastern) 
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and moderate (right pastern) bilateral sensitivity when palpated (Findings 11, 
13), which they regarded as abnormal (CX 4, item 36(3)). 

The ALJ correctly found that the two Government veterinarians agreed 
that the horse was sore as defined in the Act, that the horse would experience 
pain while walking or moving (Dr. Knowles), or walking in chains 
(Dr. Riggins); and that the pain was caused by action devices/chains and/or 
caustic agents/chemicals (Findings 14, 15, 16). 

I agree with all of the above Findings of Fact, which are typical of the 
findings in dozens of Horse Protection Act cases which I have decided over 
the years. These cases are necessarily contingent upon the subjective evidence 
developed by the USDA veterinarians’ palpation of the subject horse’s front 
pasterns. Palpation has sometimes been criticized as a technique for 
discovering soring violations. Attached as Appendix 1 is an excerpt from Jn 
re Kelly, 52 Agric. Dec. __, slip op. at 11-18 (1993), appeal docketed, No. 
94-1447 (8th Cir. Feb. 18, 1994), which addresses this issue, and explains why 
I am convinced that palpation alone is a highly reliable method of determining 
whether a horse is sore, within the meaning of the Horse Protection Act. 


"Pride’s Dixie Queen" Was Sored by Artificial Means--Action Devices 
and/or Chemicals--and Was Not Abnormally Sensitive Due to a 
Fungal Infection. 


In the case sub judice, Respondents have convinced the ALJ that the 
abnormal bilateral sensitivity detected by the USDA veterinarians was caused 
by non-artificial means; to wit, a recurrent fungus. In resolving this issue, 
which is really the only issue in dispute, it must be kept in mind that all 
Complainant has to do to meet its burden of proof is to show by a 
preponderance of the evidence that Respondents violated the Act, as alleged 
in the Complaint.* See generally Fleming v. USDA, 713 F.2d 179 (6th Cir. 
1983). Put another way, is it more likely than not that the abnormal sensitivity 
detected by the USDA team of veterinarians was caused by artificial means-- 
chains, action devices, caustic agents and/or chemicals? Coterminously, it 
must be remembered that it is not illegal for a horse to be sore, per se; it is 
a violation of the statute for the horse to be entered, or allowed to be entered, 
in a prescribed activity while sore. 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
USS. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979). aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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The evidence of record is clear that “Pride’s Dixie Queen" exhibited 
bilateral abnormal sensitivity in both front pasterns on September 2, 1989. 
Both USDA veterinarians credibly testified to that. Respondents’ witness, 
Dr. Ray Miller, examined the horse between 10 and 25 minutes after the 
horse was declared sore, and Dr. Miller found it not sore as he understood 
sore to be defined by the Act (Finding 17). 

However, testimony like that of Dr. Miller has greatly-reduced weight 
because of the time lapse between the Show’s entry examination and 
Dr. Miller’s examination. It is widely known that topical or injected 
anesthetics can quickly and easily mask pain (Dr. Miller admitted to this fact 
(Tr. 418-20)), to the point where such post-entry, unofficial examinations are 
not considered as rcliable as the examinations by USDA experts conducted 
at a previous time. See In re Jordan (Decision as to Cheryl Crawford), 52 
Agric. Dec. ___ (Nov. 19, 1993), appeal docketed, No. 93-1852 (D.C. Cir. 
Dec. 20, 1993)): “as noted in the House Report on the 1976 amendments to 
the Act, ‘sensitivity in the limbs of a horse is frequently masked by application 
or injection of anesthetic substances’ (H.R. REP. NO. 94-1174, 94th Cong., 2d 
Sess. 5 (1976))". 

Moreover, Dr. Miller found that the horse did not have any "pain 
response" to normal palpation (Tr. 419), which is inconsistent with 
Respondents’ theory that a fungal infection caused the abnormal sensitivity. 
Of course, Respondents’ approach here looks a lot like alternative pleading, 
e.g., the Respondents appear to be arguing that "the horse was not abnormally 
sensitive, but if it was, it was due to recurrent fungus infection." 
Notwithstanding such difficulties in Respondents’ theory of this case, I am 
interested in any direct record evidence of the fungus being apparent, and 
causative, on the day and at the time of the entry examination of "Pride’s 
Dixie Queen.” Dr. Miller’s examination was in time only a short while after 
the entry examination, but Dr. Miller does not state that the alleged fungus 
caused the detected soreness--in fact, Dr. Miller found no pain response to 
normal palpation. Dr. Miller’s opinion testimony that a fungus could cause 
an abnormal palpation response "in some instances, not in all" (Tr. 399) is not 
really helpful to an inquiry whether a pre-existing, recurrent fungus caused the 
detected abnormal sensitivity in this case, sub judice. 

Dr. Baker’s testimony similarly does not answer this central and controlling 
question, whether this horse had a fungus which actually caused the abnormal 
bilateral sensitivity on September 2, 1989, when the horse was presented to 
enter the Show. Rather, Respondents’ witness, Dr. Baker, testified that the 
horse had been treated for fungal infection, both aspergillus and another 
fungus, on February 27, 1989 (Tr. 311-12). 

Further, Dr. Baker testified that the last time he examined "Pride’s Dixie 
Queen" and found a fungus before the September 2, 1989, Show, was in May 
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or June 1989 (Tr. 318). Judy Martin, the horse’s trainer, placed it in the first 
week of June (Tr. 370-71). From this testimony, Dr. Baker last examined the 
horse approximately 90 days before the Show. As should be expected due to 
this 3-month space between the last examination and the Show, Dr. Baker 
could not testify on cross-examination with any degree of veterinary medical 
certainty that the fungus he found in the first week of June 1989, recurred at 
the Show in September 1989, as follows (Tr. 320): 


[BY MS. MORGAN] 


Q. Based on your veterinary medical experience, does a fungus, 
would it be characteristic of a fungus that it occurs at some kind of a 
regular interval? 


[DR. BAKER] 
A. No. 


Q. So you would not be able to state with any degree of veterinary 
medical certainty that a horse suffered from a fungus in June of 1989 
that it recurred at the time of [September] 1989; is that correct? 


A. I cannot state that it did. I also cannot state that it did not. 


Q. But the question is whether or not you can state to a degree of 
medical certainty that because it occurred in June of ’89 that it, 
therefore, occurred in September of ’89. Yes or no? 


A. As I stated earlier, I cannot state with veterinary medical 
knowledge with certainty that this did occur. I also cannot state with 
certainty that it did not occur. 


Importantly, trainer Judy Martin testified that she continued to show 
"Pride’s Dixie Queen" during the Summer of 1989, and continued treatment 
prescribed by Dr. Baker, up to and one day beyond the September 2, 1989, 
Show. From Judy Martin’s testimony, the pattern is as follows: 


@ Feb. 27, 1989 Diagnosis of fungal infection (Tr. 367) 


@ Feb.-Apr. 1989 Treatment by Judy Martin and staff per 
Dr. Baker’s orders (Tr. 368) 








JUDY MARTIN, STEVE WILSON, AND PAT WILSON 227 
53 Agric. Dec. 212 


Apr. 15, 1989 
(approx.) 


May 19, 20, 1989 
(approx.) 


May 27, 1989 
(approx.) 


June 1, 1989 
(approx.) 


June-July 1989 


Aug. 15, 1989 
(approx.) 


Aug.-Sept. 3, 1989 


Aug. 30, 1989 
(approx.) 


Sept. 2, 1989 _ 


Sept. 4-12, 1989 
(approx.) 


Sept. 15, 1989 — 
(approx.) 


Sept. 15, 1989 
(approx.) 


Oct. 30, 1989 
(approx.) 


Clear of lesions and hair loss 
(Tr. 368-69) 


Shown Lebanon/Gallatin, 
Tenn., Shows (Tr. 369) 


Shown at Shelbyville, Tenn., 
Fun Show (Tr. 369) 


Recurrence of fungal symptoms 
symptons (Tr. 370) 


Treatment (Tr. 371-72) 
Shown at International T.W. 
Horse Show, Murfreesboro, 


Tenn. (Tr. 371) 


Continued treatment 
(Tr. 372-73) 


First shown at Shelbyville 
Celebration (Tr. 380) 


Alleged violation at Shelbyville 
Celebration occurred (Tr. 373) 


Judy Martin on vacation 
(Tr. 374) 


Recurrence of fungal symptoms 
(Tr. 374-75) 


Begin treatment again (Tr. 375) 
Ended treatment with no 


known recurrence (as of July i, 1992, 
hearing date) (Tr. 375) 


This pattern shows that Judy Martin showed the horse at least five times 
after Dr. Baker’s diagnosis of a fungal infection on February 27, 1989, but 
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before the September 2, 1989, Show. The five showings—May 19, 1989, 
May 20, 1989, May 27, 1989, August 15, 1989, and August 30, 1989 
(approximately)—all occurred after a period of treatment. None of the 
showings occasioned a citation for soreness. 

More importantly, none of the veterinarians who examined “Pride’s Dixie 
Queen" on September 2, 1989, found any loss of hair, or oozing skin, as Judy 
Martin had testified was present during the various outbreaks of the fungus. 
From this, it can be reasonably inferred that there was no fungal-symptoms 
outbreak on September 2, 1989. 

In fact, one of the USDA veterinarians, Dr. Knowles, testified on cross- 
examination that he had had an extended experience with a fungal infection 
in a horse at three separate Shows and had contemplated actually writing a 
case on this horse, if the fungus (left untreated) was determined to afford the 
trainer an edge in the competition, as follows (Tr. 167-71) (emphasis added): 


[BY MR. NORTON] 


Q. Now, Doctor, going back a second, you indicated in response to 
a question by Ms. Morgan about whether or not you had ever found 
horses that were sore but not from caustic devices or chemicals, chains, 
things of that nature, and you said that you had once found a horse 
with a fungal infection. 


A. Yes. 


Q. Now, was that -- did you encounter that horse in the course of 
either inspecting at a horse show or a sale or an exhibition, something 
of that nature, or can you tell us how you came to come in contact with 
that animal? 


A. I remember encountering that particular horse three different 
times at three different shows. The DQP’s and I had talked about the 
condition. This was not a -- this was a pleasure horse that was not 
working in chains and there was a fungal infection that was present on 
the horse that gave a very, very mild response to pain and a regular 
response, but there was enough there and the DQP’s were uncertain 
about what to do with the horse, and the first time around I think they 
let the horse show. The second time around we just told him to treat 
the fungal infection. The second time around, if I’m not mistaken, the 
DOP’s turned the horse down. And the third time around he was 
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dismissed again and I told the individual it was obvious that he was 
trying to use this as a means of getting a lit bit of extra out of the horse, 
and I told him that if he didn’t get it cleared up, that we were going to 
have to in essence try to wnite a federal case on it too. 1 don’t know if 
we’ve ever had a case with biological agents put down. 


Q. I understand that. So in that instance, Doctor, there was an 
example of a fungal infection that because of that fungal infection there 
was unusual or abnormal palpation responses. You would agree with 
that? 


A. The horse was getting progressively worse because the trainer 
refused to treat it and thought he had a winning edge. 


Q. But you do agree that because of that fungal infection there 
were abnormal palpation responses? 


A. There were. 


Q. Now, Doctor, in that instance how did you learn of this fungal 
infection? Did you see it or were you made aware of it by the trainer 
or by the DQP or by what means were you satisfied that it was a 
fungal infection? 


A. With a fungal infection, a skin infection like that, you get some 
loss of hair. You get flakiness, as in a ringworm, and you get some red 
and irritation. This particular horse was a light colored horse on the 
pastern area, white horse, and it was easy to spot. 

Q. Now, when you say this particular, we talking about -- 


A. The one that I found the infection. 


Q. All right. Now, did you ever identify the type of fungal infection 
that that horse was affected by? 


A. No. 


Q. Doctor, you are aware that there are a number of different types 
of fungal infections that can attack a horse? 


A. Yes. 
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Q. Are you also aware, Doctor, based on your experience as a 
veterinarian that some fungal infections can be seen by naked eye and 
some cannot? 


A. Yes. 


Q. You would agree with me, would you not, Doctor, that a fungal 
infection in some instances is simply a micro-organism that would be 
impossible of detection by the naked eye? 


A. Just looking at the horse, yes. 


From this testimony, I infer that Dr. Knowles would have detected any 
apparent fungal symptoms on the pasterns of “Pride’s Dixie Queen,” had there 
been any to detect. Moreover, Respondents’ expert witness, Dr. Miller, 
examined the horse between 10 and 25 minutes after the disqualification at 
the entry examination, and testified that he found no soreness. Further, Dr. 
Miller testified that he has seen "more and more” horses in Tennessee in the 
previous 3 or 4 years with “almost unbelievable" clinical signs of aspergillus 
fungus (Tr. 399). However, he reported no signs at all of such fungal 
infection in his examination of "Pride’s Dixie Queen" on September 2, 1989. 

My analysis of the evidence in this record reveals that there is a 
preponderance of the evidence that "Pride’s Dixie Queen" was legally sore on 
September 2, 1989. Moreover, the proper inference to be drawn from the 
evidence is that this horse was not suffering from a fungus, which caused the 
abnormal sensitivity; but, rather, was in pain due to action devices, chemicals 
or caustic agents, as concluded by USDA veterinarians Riggins and Knowles. 


Complainant’s Appeal Brief. 


Complainant makes two basic points on appeal, first, that Respondents did 
not rebut the statutory presumption of soreness and, second, that even if 
Respondents had rebutted the presumption (which Respondents were unable 
to do), the Government did not rely solely on the presumption, but had 
proved by a preponderance of the evidence that the horse in question met the 
Act’s definition of "sore" on September 2, 1989, which is all that is required” 
I completely agree. 

The evidence that Respondents present to rebut the presumption of 
soreness is, at best, speculative; and, can even be seen as weighing against 


*See note 8, 
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their position. The evidence is speculative because not one of the expert 
veterinarians (for cither side) testified that “Pride’s Dixie Queen" had any 
visible or otherwise discernible symptoms of fungal infection on September 2, 
1989. All of the veterinarians opined that an infection could cause symptoms 
not unlike soreness, but I conclude that that is not the same as evidence of an 
actual infection on the day of entry, September 2, 1989. The ALJ conceded 
that Complainant’s evidence was sufficient to raise the statutory presumption 
(Initial Decision at 11). Notably, the Department requires that there be more 
than conjecture or theory to rebut the presumption, as follows (Jn re Holt 
(Decision as to Richard Polch & Merrie Polch), 52 Agric. Dec. 233, 240 
(1993), appeal docketed, No. 93-3369 (6th Cir. Apr. 7, 1993)): 


In response to this evidence, Respondents offer a series of possible 
alternative explanations for the pain responses observed by the 
veterinarians. These theoretical explanations are not sufficient to rebut 
the presumption that the horse was sore when entered. 


Moreover, Holt informs that the fact that a horse "had competed in other 
shows and had not been found sore is essentially irrelevant to the question of 
whether he was sore” at the Show in question (/d.). This is certainly true in 
this case, as well, but the pattern of showings of "Pride’s Dixie Queen" 
detracts from Respondents’ theory of the case. As set forth above, trainer 
Judy Martin showed the mare successfully (no apparent violations) after 
fungal-symptom flare-ups on five occasions in the Spring and Summer of 1989, 
including a showing 2 or 3 days before the violations found here. 
Respondents offer no explanation for the discrepancy of how the "deep-seated" 
fungus (Dr. Baker’s description (Tr. 324, Finding 19)) escaped detection by 
the DOPs and USDA veterinarians at these other Shows in the Summer of 
1989. If the answer is that the fungus was not severe enough to cause 
abnormal sensitivity at those times, then that argument necessarily detracts 
from a conclusion of fungus-induced abnormal sensitivity on September 2, 
1989. Respondents cannot have it both ways; to wit, if there is abnormal 
sensitivity, then it is due to a fungus, but if there is no abnormal sensitivity, 
then the fungus is in remission. This is post hoc, ergo propter hoc--merely 
because the fungus preceded the violation, Respondent decides that the fungus 
caused it. Respondents would have an ever-ready defense to a charge of 
soring, depending on whether there was a soring charge. The more logical 
conclusion is that Judy Martin’s treatments worked to contro) the recurring 
fungus during the flare-ups in 1989, but the horse was sore from the action 
devices or chemicals described by the USDA veterinarians in their testimony 
about September 2, 1989. 
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Dr. Knowles testified about a situation with a different horse that was 
infected by a fungus, and deliberately left untreated by the trainer through 
three shows (Tr. 167-71). In threatening “to write a federal case” on this 
practice, Dr. Knowles determined that the trainer was attempting to get a 
competitive advantage by leaving the horse untreated. Respondents did not 
leave “Pride’s Dixie Queen" untreated, and I therefore do not reach this 
question, but I would not gainsay a future conclusion that the use of chains, 
or other devices, on a horse so infected, would constitute soring by artificial 
means, and be within the Act. Complainant persuasively makes this very 
argument in the alternative; but, again, I find that there is no substantial 
evidence of a fungal infection on September 2, 1989, and so there is no need 
to address this question. ("B. ‘Pride’s Dixie Queen’ Was Sore Even If She 
Had the Alleged Infection" (Complainant’s Appeal at 12). 

From the foregoing, I am convinced that the only evidence Respondents 
have put forward to rebut the presumption of soreness is the conjecture and 
speculation of expert witnesses’ opinions about the possible effects of 
suspected fungal infections on a determination of soreness. Speculative 
evidence is not sufficient to rebut the presumption, and I so find that 
Respondents have not rebutted the presumption of soreness raised by 
Complainant. 

Complainant is also correct on its second point, that the Government did 
not rely solely on the rebuttable presumption of soreness, but rather had 
proved by a preponderance of the evidence that the horse in question had met 
the legal definition of sore. Complainant’s Exhibit 4, which was signed by 
both USDA veterinarians, Riggins and Knowles, includes in Item 35 (VS 
Form 19-7, Summary of Alleged Violations) the following (CX 4): 


- horse would tighten abdominal muscle and try to withdraw the foot 
when painful areas of the rt. foot were palpated. 


- would try to withdraw the It. foot when painful areas palpated. 


Dr. Knowles’ affidavit (CX 3) indicates that Dr. Knowles watched 
Dr. Riggins examine the horse which "showed excessive movement of the 
forelimbs along with tightening of the abdominal muscles." Dr. Knowles also 
found that the “horse tried to withdraw her [right] foot and tighten her 
abdominal muscles when the painful areas were palpated,” and that the “horse 
tried to withdraw her [left] foot when the painful areas were palpated" (CX 
3). Both Drs. Knowles and Riggins testified that they expected that the horse 
would experience pain while walking or moving, and that the soreness was 
caused by action devices/chains and/or caustic agents/chemicals (Tr. 33-36, 
51, 153, 156, 158-60; CX 3, 4; Findings 15, 16). 
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Thus, Complainant’s second argument correctly shows that the evidence 
in the record establishes that "Pride’s Dixie Queen" was sore without recourse 
to the presumption. The horse’s reaction to palpation, withdrawing its feet, 
and tightening its abdominal muscles, noted by the veterinarians, in association 
with their professional opinion that the pain was caused by the application of 
action devices and/or chemicals, is substantial evidence that the horse was 
sore independently of the presumption raised by the horse’s abnormal bilateral 
sensitivity. 

Thus, I find without merit Respondents’ arguments urging that 
Respondents had successfully rebutted the presumption. Moreover, 
Complainant proved the horse sore irrespective of the presumption. This is 
a recurring situation in these types of cases, and I find for Complainant herein 
for the same reasons as set forth in the Fourth Circuit’s Elliott decision 
(Elliott v. Administrator, APHIS, 990 F.2d 140, 146 (4th Cir. 1993), cert. denied, 
114 S.Ct. 191 (1993)), as follows (emphasis added): 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is “abnormally sensitive" it is 
deemed to be "sore." 15 U.S.C. § 1825(d)(5). Elliott argues that 
“abnormally sensitive" is so vague as to be violative of due process and 
that equating "abnormal sensitivity" to deliberate treatment to render 
a horse “sore” is an unwarranted and unsupported presumption. We 
find it unnecessary to consider the presumption established by § 
1825(d)(5) in light of the direct evidence that the horses were “sore.” 
The examining veterinarians did not simpiy conclude that the horses 
were abnormally sensitive in two limbs and, therefore, were "sore." 
Each veterinarian testified to the effect that the three horses plainly 
experienced a high degree of pain upon palpation of their forelimbs, 
demonstrated by the horses’ immediate and reflexive pulling away from 

_ the palpation, rearing up and sagging down on the hindquarters, and 
instinctively cinching up the abdominal muscles. The diagnosis was not 
based upon mere abnormal sensitivity. The veterinarians specifically 
opined that the pain responses were not the result of some other type 
of injury but rather were deliberately inflicted. In other words, the 
horses, when inspected, were "sore" within the meaning of the Act. As 
previously discussed, the veterinarians noted other conditions indicating 
the horses were "sore": (1) hair loss which indicated the use of action 
devices or caustic chemicals; (2) inflammation in the forelimbs; and (3) 
unusual stance, movement and expression. The testimony was in the 
form of professional opinions linking cause and effect, not simple 
reliance on a statutory presumption. Although the ALJ cited the 
presumption, his opinion clearly shows he determined, based on the 
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evidence presented, that the animals were "sore" on the days they were 
“entered.” Unquestionably, substantial evidence supports those 
conclusions. [Footnote omitted.] Where there is a factual finding that 
a horse was "sore", even in the absence of the presumption, it is irrelevant 
that there may have been reliance on a presumption. Thornton v. USDA, 
715 F.2d 1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 
179, 188 (6th Cir. 1983)). We, therefore, find it unnecessary to 
examine whether or not the presumption passes constitutional muster. 
See Usery v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976). 


Respondents’ Response Brief. 


I have very carefully read Respondents’ Response which replies to 
Complainant’s Appeal. Respondents’ sole argument is that a non-artificial 
fungus was responsible for the horse’s abnormal sensitivity. This position is 
distilled into the last sentence of the Respondents’ Response which reads, as 
follows (Respondents’ Response at 14): 


Respondents submit that their reasonable explanation offered above 
[i.e., the fungal argument,] for the cause of the abnormal responses 
exhibited by "Pride’s Dixie Queen” upon digital palpation is equally as 
effective in preventing Complainant from carrying its ultimate burden 
of persuasion. 


This argument is rejected for the reasons set forth in these Additional 
Conclusions by the Judicial Officer. In short, substantial evidence does not 
show that the horse actually had a fungus on the date of entry examination, 
and Complainant showed by a preponderance of the evidence that the horse 
was legally sore on that day. 

Parenthetically, I note that many Respondents in HPA cases have recently 
cited cases like In re Taylor, 50 Agric. Dec. 1585 (1991), as controlling 
precedent (see Respondents’ Response at 12). However, the Taylor case was 
not appealed to the Judicial Officer, and thus is not a controlling (or even 
persuasive) precedent. As stated in an ALJ’s decision adopted by the Judicial 
Officer, In re Hubert H. Smith Packing Co., 52 Agric. Dec. _, slip op. at 16 
(Nov. 2, 1993) (emphasis added): 


[Complainant argues that] [o]nce the fact of a conviction for any 
adulteration or misbranding is shown at a hearing, the Secretary has 
the authority to automatically withhold inspection services. 


oe en 
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The Secretary, however, has never gone quite that far, even though 
complainant does cite a decision by an administrative law judge which 
appears to adopt complainant’s argument. Golden West Meat Co., Inc., 
43 Agric. Dec. 369 (1984). That decision, however, was not appealed to 
the Secretary (Judicial Officer) who has held that an unappealed decision 
by an ALJ is not necessarily a persuasive precedent. Henry S. Shatkin, 
34 Agric. Dec. 296, 314 (1975). 


See also In re Unique Nursery and Garden Center (Decision as to Valkering 
USA., Inc.), 53 Agric. Dec. __, slip op. at 71 (Feb. 8, 1994); In re Sims 
(Decision as to Charles Sims), 52 Agric. Dec. _, slip op. at 25 (Nov. 26, 
1993). 

All the other arguments raised by Respondents have been considered, and 
found without merit, even if not specifically mentioned herein. 

The Complainant raised several additional issues—aspergillosis being more 
an internal disease of animals; the proper methods of taking a fungal culture; 
location of fungal lesions conveniently being just (and only) where action 
devices hit; no lesions on hind feet; negligent, fungus-producing stall 
conditions, to name a few—but these were not crucial to the decision, and 
thus were not discussed. 


Sanction 


Turning to the sanction, the Department’s current sanction policy is set 
forth in Jn re S.S. Farms Linn County, Inc. (Decision as to James Joseph 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 
803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the “severe” sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


| 
| 
f 
| 
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Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matter as justice may require. 


I have carefully considered these factors, based upon the evidence of 
record. In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as Appendix 2 hereto); Jn re Elliott, 51 Agric. Dec. 334, 350-51 
(1992) (Decision as to William Dwaine Elliott), aff'd, 990 F.2d 140 (4th Cir. 
1993), cert. denied, 114 S.Ct. 191 (1993). The Complainant recommended that 
the violation in this case deserved the routinely appropriate amount of $2,000 
for the first offense, to be paid jointly in the case of spouses Steve and Pat 
Wilson, and severally in the case of Judy Martin (Complainant’s Proposed 
Findings at 35 (Nov. 28, 1992)). I agree with that determination, because 
there is precedent in Stamper for imposing jointly the usual $2,000 civil penalty 
on a married couple, rather than twice the civil penalty on spouses who 
register one horse in both their names (42 Agric. Dec. at 62-63): 


Since the horse’s owners in this case are husband and wife, it would 
seem appropriate to require them jointly to pay a single civil penalty, 
rather than impose separate civil penalties against each. That is, in the 
case of married couples, there is no reason for imposing twice the civil 
penalty on couples who register their horse in both names as is 
imposed on those who register the horse in one name only. 


Complainant also recommended that a year’s disqualification for each 
Respondent is warranted. Recent cases and those decisions going back to the 
passage of the disqualification amendment to the HPA in 1976’° show that 
a 1-year minimum disqualification ordinarily accompanies a civil penalty for 


"The disqualification provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic means to pay the civil penalties as 
operation costs. See H.R. Rep. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 
U.S.C.C.A.N. 1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983). 
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a soring violation. This policy was recently restated in Jn re Elliott, supra, 51 
Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the "tools" 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 
trainer) who allows one of his horses to be exhibited while 
sore.” 


'IThere is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,] I can envisage no circumstance presently warranting 
an exception from this policy." 


For the reasons set forth in Stamper, attached as Appendix 2, the 
customary, minimum disqualification period should be imposed here. 
For the foregoing reasons, the following Order should be issued. 


"It is my policy to examine the facts and circumstances of each case to see whether an 
exception to this policy is warranted. An examination of the record here does not lead me to 
believe that an exception is warranted. In this respect, however, I am necessarily influenced by 
the views expressed in Stamper (attached as Appendix 2) as to why lack of knowledge or intent 
Should not be a circumstance mitigating the sanction. Since there is never, or almost never, 
proof of knowledge or intent, if that were cause for not imposing a disqualification order, there 
would never, or almost never, be a disqualification order issued. The civil penalty for soring 
would be an acceptable cost of doing business, and the remedial purposes of the Act would not 
be achieved. But if the Stamper views are correct, viz., that a disqualification order is ordinarily 
necessary to achieve the Act’s purpose even where there is no proof of knowledge or intent, it 
would take an extraordinary circumstance to warrant not imposing a disqualification order. 
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Order 


1. Respondent Judy Martin is disqualified for 1 year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, horse sale or auction. The 
provisions of the disqualification order shall become effective on the 30th day 
after service of this Order on Respondent Judy Martin. 

2. Respondent Judy Martin is assessed a civil penalty of $2,000. The civil 
penalty shall be paid by certified check or money order, made payable to the 
Treasurer of the United States, and forwarded to Colleen A. Carroll, Esq., 
Office of the General Counsel, United States Department of Agriculture, 
Room 2014, South Building, Washington, D.C. 20250-1417, within 30 days 
from the date of service of this Order on Respondent Judy Martin. 

3. Respondents Steve Wilson and Pat Wilson are disqualified for 1 year 
from showing, exhibiting, or entering any horse, directly or indirectly through 
any agent, employee, or other device, and from judging, managing or 
otherwise participating in any horse show, horse exhibition, horse sale or 
auction. The provisions of the disqualification order shall become effective on 
the 30th day after service of this Order on Respondents Steve Wilson and Pat 
Wilson. 

4. Respondents Steve Wilson and Pat Wilson are jointly assessed a civil 
penalty of $2,000. The civil penalty shall be paid by certified check or money 
order, made payable to the Treasurer of the United States, and forwarded to 
Colleen A. Carroll, Esq., Office of the General Counsel, United States 
Department of Agriculture, Room 2014, South Building, 
Washington, D.C. 20250-1417, within 30 days from the date of service of this 
Order on Respondents Steve Wilson and Pat Wilson. 


APPENDIX 1 


Excerpt from Jn re Kelly, 52 Agric. Dec. ___, slip op. at 11-18 (1993). 
{Not published herein.-Editor] 


APPENDIX 2 


Excerpt from In re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein.-Editor] 
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In re: JUDY MARTIN, STEVE WILSON, and PAT WILSON. 
HPA Docket No. 91-93. 
Stay Order filed April 19, 1994. 


Colleen Carroll and Norma Morgan, for Complainant. 

John Norton and Brenda Bramiett, Shelbyville, TN, for Respondents. 
Initial decision issued by Paul Kane, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re) ERNEST UPTON. 
HPA Docket No. 91-64. 
Decision and Order filed March 4, 1994. 


Horse soring - Rebuttable statutory presumption - Private examination after horse has left the 
inspection area - Disqualification from significant industry participation - Civil penalty - 
Substantial evidence - Preponderance standard - Exhibitor. 


Judge Kane imposed a one year period of disqualification and assessed a civil penalty against 
respondent, an owner and trainer, found to have entered a sore horse for showing. Respondent 
failed to rebut the evidence of bilateral sensitivity which was sufficient to raise the statutory 
presumption of soreness. Under Departmental precedent, the examination by respondent’s 
veterinarian, which was conducted after the horse had left the inspection area, does not warrant 
the same probative value as the Government examinations because of the opportunity for 
tampering. Additionally, respondent’s veterinarian made no contemporaneous record of his 
examination. The provision in the Fiscal Year 1993 budget for APHIS which prohibits payment 
of salary to any Department veterinarian who relies solely on palpation to determine soreness 
and statements in the 1994 appropriations bill conference report that palpation should not be 
the sole means of diagnosing soring have no bearing on this case. Documentary evidence 
presented by complaint counsel failed to prove a second count that respondent entered a horse 
for showing while sore. When the three documents comprising the examination report were 
created by their authors each named a horse which was different from the animal referenced in 
the complaint. One document, the "Summary of Alleged Violations" form was altered by a 
Department inspector. As such, substantial evidence did not support the conclusion that the 
horse named in the complaint was sored. In addition, the record failed to support the allegation 
that it was respondent who entered the horse or the contention that respondent was subject to 
liability as the exhibitor who allowed the entry of a horse in his custody or under his direction, 
Supervision or control in circumstances where action devices would reasonably be expected to 
cause the horse to be sore. 


Robert A. Ertman, for Complainant. 
Paul D. Priamos, Torrance, CA, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 
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This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, 80 Stat. 384 (1966), as amended,’ the Rules of Practice | 
governing proceedings under the Horse Protection Act, 9 C.F.R. §§ 12.1-.10 | 
(1993), and the Rules of Practice of the Department of Agriculture Governing | 
Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130-.151 
(1993). 

The Administrator of the Animal and Plant Health Inspection Service of | 
the Department of Agriculture ("USDA"), by complaint filed September 28, 
1990, as amended on September 5, 1991 (hereinafter the "complaint"),” alleges 
that on May 26, 1989, and on August 25, 1989, respondent Ernest Upton | 
entered horses, for the purpose of showing or exhibiting, while these animals 
were sore, in violation of the Horse Protection Act, Pub. L. 91-540, 84 Stat. 
1404 (1970), as amended? (hereinafter the "Act"). The Administrator seeks 
the imposition of civil penalties and the disqualification of respondent from 
participation in the horse industry for a period of time. By answer filed 
September 30, 1991, Mr. Upton denies the essential allegations of the 
complaint. 

A public hearing was held on November 17, 1992, in Macon, Georgia, and 
continued on February 23, and February 24, 1993, in Byron, Georgia. 
Proposed findings, briefs and reply briefs were subsequently filed by counsel. 
To the extent indicated, counsels’ proposals are adopted herein. All other 
proposed findings, conclusions or arguments are rejected as irrelevant or 
lacking legal or evidentiary bases. As used herein, "Tr." refers to the 
transcript of the public hearing. "CX" refers to the numbered exhibits offered 
by complaint counsel. "RX" refers to the numbered exhibits offered by 
counsel for respondent. 

The interests of the Department are represented by Robert A. Ertman, 
Esq., Washington, D.C. Respondent is represented by Paul D. Priamos, Esq., 
Torrance, California. 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1993). [Unofficial 
codification of statutes are cited herein.] 














*The initial complaint filed September 28, 1990, was denominated H.P.A. Docket No. 90-66. 
The amended complaint added an alleged violation involving the same incident which was the 
subject of H.P.A. Docket No. 91-64. The complaint in H.P.A. Docket No. 91-64 named 
Brad Kirby and Buford Prince as respondents. Following the issuance of a consent order as to 
Mr. Prince on February 14, 1991, the two dockets were consolidated for hearing and 
denominated as H.P.A. Docket No. 91-64. Subsequently, a consent order was issued as to 
Mr. Kirby on September 23, 1992. Although this proceeding is denominated H.P.A. Docket No. 
91-64, the allegations at issue are those of the amended complaint in H.P.A. Docket No. 90-66. 


*15 U.S.CA. § 1821, et seq. (West 1982 & Supp. 1993). 
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Upon consideration of all matters of record, the following Findings of Fact 
and Conclusions of Law are reached. As a result thereof, with respect to the 
incidents occurring May 26, 1989, there is entered an order as to 
Ernest Upton, assessing civil penalties in the sum of $100 and disqualifying 
Mr. Upton from showing, exhibiting, or entering any horse or from otherwise 
participating in any horse show, exhibition, sale or auction for the period of 
one year. However, proof of the allegations having failed, the complaint is 
dismissed with prejudice regarding the violation alleged to have occurred on 
August 25, 1989. 


Statutes 
The following statutory provisions are applicable to this case: 


As used in this chapter unless the context otherwise requires: 


ke KK * 


(3) The term "sore" when used to describe a horse means 
that- 


(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical 
pain or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 
application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a 
person licensed to practice veterinary medicine in the state in which 
such treatment was given.‘ 


kK eK * * 


The following conduct is prohibited: 


“15 U.S.CA. § 1821(3)(D) (West 1982 & Supp. 1993). 
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(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which 
is sore, and (D) allowing any activity described in clause (A), 
(B), or (C) respecting a horse which is sore by the owner of 
such horse,° 


*e ee * 


(d) . . . (5) In any civil or criminal action to enforce this Act 
or any regulation under this Act a horse shall be presumed to 
be a horse which is sore if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs.® 


** * * * 


(b)(1) Any person who violates section 1824 of this title shall 
be liable to the United States for a civil penalty of not more 
than $2,000 for each violation.’ 


: 
i 
i 


*e*#*e&* * 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who . . . (a) . . . paid 
a civil penalty assessed under subsection (b)... for any 
violation of any provision of this chapter or any regulation 
issued under this chapter may be disqualified by order of the 
Secretary, . . . from showing or exhibiting any horse, judging or 
managing any horse show, horse exhibition, or horse sale or 
auction for a period of not less than one year for the first 
violation .. . * 


515 U.S.C.A. § 1824(2) (West 1982 & Supp. 1993). 
*15 U.S.C.A. § 1825(d)(5) (West 1982 & Supp. 1993). 
715 US.C.A. § 1825(b)(1) (West 1982 & Supp. 1993). 


*15 U.S.CA. § 1825(c) (West 1982 & Supp. 1993). 
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Findings of Fact 


1. Respondent Ernest Upton is an individual whose mailing address is c/o 
Carl Edwards and Sons Stables, Dawson, Georgia. (Answer { I) 

2. At all times relevant herein Ernest Upton was the owner and trainer 
of the horse known as "Flipping Gold,” and entered that horse, a stallion, as 
Entry No. 602, Class No. 15, on May 26, 1989, for the purpose of showing or 
exhibiting, at the Dominion Bank 19th Annual Spring Fun Show at Shelbyville, 
Tennessee. (Answer II; CX I-6; Tr. 162-163) 

3. Mr. Upton transported the horse to the show and presented it for pre- 
show examination by the Designated Qualified Person ("DQP"), Bob Flynn, 
and the Government veterinarians. (Tr. 162-166) 

4. DQP Flynn excused "Flipping Gold” from showing and issued a DOP 
ticket indicating that the horse was sensitive in both forelimbs. (CX I-1, I-2) 

5. Dr. Tyler Riggins and Dr. Allen M. Knowles, veterinarians employed 
by the United States Department of Agriculture, observed the DQP’s 
examination of “Flipping Gold,” and the horse’s reaction to pain. (CX I-4, I-5) 
Dr. Knowles has examined thousands of horses for compliance with the Act 
from 1974 until the time of the events at issue. (Tr. 106) Dr. Riggins was 
involved in enforcement of the Act from its inception. (Tr. 80) He also has 
examined thousands of horses. (Tr. 80) 

6. Immediately after the DOP’s examination, each veterinarian individually 
examined the horse. (CX I-3, I-4, I-5) Both Drs. Riggins and Knowles 
observed that "Flipping Gold” exhibited bilateral, reproducible, localized pain 
responses to their palpation of both forelimbs. (CX I-3, I-4, I-5) Dr. Riggins 
testified that he was not aware of any disease or other natural cause which 
would result in the localized pain which “Flipping Gold," exhibited in its 
pasterns, the area where soring is often inflicted. (Tr. 83, 100-101) 
Dr. Knowles testified that pain, in his opinion, in the pasterns, which is 
consistent and bilateral, is indicative of soring by unnatural causes. (Tr. 110- 
112) He explained that the absence of lesions eliminated some potential 
natural causes of "Flipping Gold’s” pain. (Tr. 110-111, 126) The veterinarians 
concurred as to their several observations. (CX I-3) 

7. Immediately following their examinations Drs. Riggins and Knowles 
began to generate documents relating to their conclusions. The Government 
veterinarians and their assisting investigators customarily utilize a Government 
form, entitled “Summary of Alleged Violations, VS Form 19-7," and affidavits 
to memorialize their field examinations. The VS Form 19-7, received as CX 
I-3, was used to identify "Flipping Gold" and those responsible for it. 
John Eades, a USDA investigator, testified that the custodian of the horse, 
Ernest Upton, provided the information about himself and the horse which 
appears on the “upper” portion of the form (items 1-23). (Tr. 48) He then 
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returned the form to Dr. Knowles who recorded his clinical observations, 
indicating that the horse exhibited mild pain responses on the anterior and 
posterior pasterns of both forelimbs and extreme pain on the medial and 
lateral surfaces of both pasterns. (CX I-3; Tr. 49) Dr. Knowles noted that 
the horse’s pain responses included tightening its abdominal muscles and 
shifting its weight. (CX I-3) Entries on the VS Form 19-7 indicated that 
"Flipping Gold’s" appearance was otherwise normal, the horse led freely, and 
no prohibited substances were found on the animal’s limbs. (CX I-3) 
Dr. Knowles affixed his signature to the VS Form 19-7, which was also signed 
by Dr. Riggins, signifying his agreement with the information appearing 
thereon. (CX I-3; Tr. 89) 

8. Each Government veterinarian also prepared an affidavit describing the 
results of his examination, while the events were recent events. (CX I-4, I-5; 
Tr. 83-84, 87, 95-97, 111) Dr. Riggins testified that, in accord with his routine 
practice, he would have written his report of the examination on the morning 
following the events described. (Tr. 96) This written statement was typed up 
as an affidavit by John Eades, and reviewed for accuracy by Dr. Riggins 
before he signed it. (Tr. 96) Dr. Knowles testified that he would have written 
his affidavit on the morning following the Fun Show. (Tr. 111) He signed the 
document a few days later on June 1, 1989, when he turned it in to 
John Eades. (Tr. 111) In his affidavit, Dr. Knowles recorded his opinion that 
the pain exhibited by "Flipping Gold" was caused by a combination of caustic 
chemicals and/or action devices. (CX I-5) 

9. Ernest Upton testified that DOP Flynn inspected "Flipping Gold" while 
the horse was positioned on a ramp close to a construction site, circumstances 
which, in Mr. Upton’s opinion, caused the horse to become excited. (Tr. 163, 
169) Dr. Knowles testified that these examinations are to be conducted on a 
level surface. (Tr. 121) 

10. |The Government veterinarians hoped that their examinations were 
conducted on a fairly level location which was not in the immediate area of 
construction. (Tr. 121-122) Mr. Upton acknowledged that "Flipping Gold" 
moved in response to the veterinarians’ palpation. (Tr. 167) Both 
veterinarians testified that they customarily employ subjective examination 
methods and their professional experience to distinguish a pained response 
during their palpations, from the reactions of a "silly," nervous, or high-strung 
horse. (Tr. 81, 107-108, 130-131) The veterinarians have found that a pained 
response is reproducible and coordinated with palpation of a discrete area of 
the pastern. By contrast a nervous horse reacts inconsistently and will likely 
respond to touching anywhere on its limb. (Tr. 81, 107-108, 130-131) 
Dr. Knowles explained that a reaction to noise or other external stimuli is also 
distinguishable from a pained response because it is generally not repeated 
nor coordinated with palpation. (Tr. 108) Dr. Riggins testified that it is his 
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practice to take into consideration abnormalities in the examination area and 
the age of the horse being examined. This horse was two years of age. (Tr. 
94-95, 193) 

11. Dr. Riggins explained that during his palpation examination he 
applies about twenty pounds of pressure with his thumbs. (Tr. 103) 
Dr. Knowles also palpates with a moderate degree of pressure, just the 
amount necessary to cause his thumbnail to change color. (Tr. 128) Both 
veterinarians stated their opinions that a sound horse would not move in 
response to the level of pressure they apply. (Tr. 103, 129) 

12. Dr. Randall Baker, a veterinarian in private practice, examined 
"Flipping Gold,” at the request of Mr. Upton, after the Government 
veterinarians’ examinations. (Tr. 170, 192) He could not recall whether the 
examination was conducted while the show was still going on or after its 
completion. (Tr. 191-194) Dr. Baker has been a practicing veterinarian for 
fifteen years, specializing equine practice for ten years prior to his testimony. 
(Tr. 192) He recalled that after conducting a palpation test and subjecting the 
animal to visual observation, he concluded that the horse was not sore as 
defined by the Act. (Tr. 170, 193-194) In response to cross-examination, 
Dr. Baker explained that when conducting a palpation test it is his practice to 
apply approximately enough pressure to slightly pit the skin. (Tr. 195) 

13. The testimony of Dr. Jay Humburg also was received into the 
record. Dr. Humburg, an associate professor at the equine section of the 
Auburn University Veterinary Clinics, participated in the Auburn Study of 
Tennessee Walking Horses which was conducted for the Department of 
Agriculture. (Tr. 198-200) Dr. Humburg testified that in his opinion there 
is extensive variation among individual horses in their reaction to palpation, 
and that some horses will move in response to pressure in the absence of 
pain. (Tr. 201-204) He also stated that some examination techniques are 
more likely to provoke an animal’s response than others (Tr. 203-204), and 
that the presence of unfamiliar items in the horse’s environment can make the 
animal less comfortable during the examination. (Tr. 211-212) He agreed 
with Dr. Knowles that a palpation examination should be conducted on a level 
surface. (Tr. 204) Dr. Humburg also testified that consistent, repeatable, 
behavior, such as sharp withdrawal of the limb under examination and the 
contraction of abdominal muscles, which occurs in response to field specific 
palpation is evidence of noxious stimuli, and is not an incidental response to 
pressure, being handled, or some distraction. (Tr. 208-209, 211-212) 
Dr. Humburg testified that many possible causes of pain responses in the 
pasterns, such as foot or joint pain, are considered to be eliminated when a 
horse leads freely. (Tr. 208) 
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14. “Ernest Upton Stables," sometimes known as “Upton and Kirby 
Stables" is a partnership owned and operated by Ernest Upton and 
Brenda Upton. (Tr. 177-178) 

15. At all times material herein, Buford Prince was the owner of the 
horse known as “Pride’s Stroking Sun." (Tr. 22) This horse is admitted to be 
also known as “Pride’s Streaking Sun." (Complaint, Answer { Ic) It was also 
reported to be named as “Stroking Sun" (CX II-6), as "Memory" (CX II-4), 
and as “Another Sun" (Tr. 36) Mr. Prince employed Mr. Upton to train this 
horse and delivered the payments to the Ernest Upton Stables for training and 
the show fee. (CX II-7; Tr. 23, 27-28) Mr. Prince testified that Mr. Upton 
was the person he “dealt with" (Tr. 29, 34) and believed that Mr. Upton was 
to train the horse. (Tr. 32) Mr. Prince stated that he was unaware that 
Brad Kirby would ride the animal in competition. (Tr. 32) Mr. Prince’s 
canceled checks payable to Ernest Upton Stables, with the annotation “horse 
training,” were endorsed by Brenda Upton, who handled all paperwork for the 
partnership. (CX II-9; Tr. 23-28, 170-171) Mr. Upton suffers from dyslexia 
and does not read. (Tr. 171) Brenda Upton is Brad Kirby’s mother. (Tr. 37) 

16. At all times material herein, Mr. Kirby was the trainer of “Pride’s 
Stroking Sun," and entered that horse, as Entry No. 1705, Class No. 19, at the 
Tennessee Walking Horse National Celebration at Shelbyville, Tennessee, on 
August 25, 1989. (CX II-1, II-6, 1-8; RX 1; Tr. 36-40) Mr. Kirby transported 
"Pride’s Stroking Sun" to the 1989 Tennessee Walking Horse National 
Celebration, presented the horse for pre-show inspection and intended to ride 
it in competition. (CX II-1; Tr. 36-40) Mr. Kirby signed an affidavit on 
August 29, 1989, stating that he was the trainer of a horse named "Stroking 
Sun" which he indicated was owned by Buford Bates, of Murfreesboro, 
Tennessee. (CX II-6) He stated that he had been training the horse for 
approximately two months and utilized six-ounce chains in the training 
process. (CX II-6) On September 23, 1992, Brad Kirby agreed to a consent 
decree with respect to allegations regarding "Pride’s Stroking Sun." According 
to the Factual Findings of the consent decision Mr. Kirby was the horse’s 
trainer and entered it in the National Celebration on August 25, 1989. (RX 
1; Tr. 40) Pursuant to the consent decision, Mr. Kirby was disqualified for 
one year from significant industry participation. (RX 1) 

17. Mr. Kirby had been a licensed professional trainer for 
approximately one year before the events at issue. (CX II-6) According to 
the VS Form 19-7 Mr. Kirby described himself as self-employed on the night 
of the show. (CX II-3) Mr. Kirby worked for, and received a salary from 
"Ernest Upton Stables,” sometimes known as "Upton and Kirby Stables,” 
whose owner-operators, Brenda and Ernest Upton, were his mother and 
stepfather. (CX II-6; Tr. 36-37, 177-178) Mr. Upton was a trainer and 
Mr. Kirby was a trainer. (Tr. 178) Mr. Upton was not the head trainer. (Tr. 
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178) Each man had his own string of horses. (Tr. 178) Mr. Kirby trained 
“Pride’s Stroking Sun" because he was the trainer who got along better with 
the horse. (Tr. 36) The entry form documenting "Pride’s Stroking Sun’s" 
entry into the 1989 National Celebration, refers to "Upton and Kirby Stables" 
in the space provided for "trainer’s agent or exhibitor’s name.” (CX II-8) 

18. Mr. Kirby and Mr. Upton testified that Mr. Upton did not ride or 
care for “Pride’s Stroking Sun" during the month preceding the National 
Celebration on August 25, 1989. (Tr. 38, 41) Mr. Kirby testified that he rode 
the horse when Buford Prince was present, two to three times a week. (Tr. 
38) Mr. Kirby stated that Mr. Prince never objected to his riding Mr. Prince’s 
animal nor did he ever request that Mr. Upton exercise the horse. (Tr. 38) 
The record does not contain facts which might connect Mr. Upton to control 
of, or responsibility for, Mr. Prince’s horse. 

19. |_DQP Charles Thomas excused "Pride’s Stroking Sun" from showing 
and issued a DOP ticket indicating that the horse was sensitive in both feet. 
The DOP ticket listed Mr. Kirby as the trainer, and was signed by Mr. Kirby. 
(CX II-1) The DOP ticket listed Buford Prince as the horse’s owner. (CX 
II-1) 
20.  Dr.L.S. Crichfield and Dr. Allen M. Knowles, veterinarians 
employed by the United States Department of Agriculture, were present at 
the Tennessee Walking Horse National Celebration at Shelbyville, Tennessee, 
on August 25, 1989, to monitor and evaluate the DOP. These individuals also 
attended in order to enforce the Act. (CX II-4, II-5) Dr. Crichfield has 
examined as many as two thousand horses. (Tr. 80) He has been involved 
in enforcement of the Act since 1973, and has helped to train other 
veterinarians to perform such examinations. Dr. Crichfield developed a film 
to serve as a training aid. (Tr. 139) 

21. Drs. Crichfield and Knowles examined a horse in the custody of 
Mr. Kirby, after it was rejected by DOP Charles Thomas. Upon examination, 
the horse exhibited responses to the veterinarian’s palpation of the anterior 
and posterior pasterns of its forelegs. (CX II-3, II-4, 01-5) The horse 
withdrew its limbs and tightened its abdominal muscles when certain areas of 
its pasterns were palpated. (CX II-3, II-4, II-5) Responses elicited on 
palpation of the anterior pastern of the left leg were described as "extreme." 
(CX II-3, II-4, 11-5) Responses in the other areas were moderate. (CX II-3, 
II-5) The horse led freely and no prohibited substances were present on its 
legs. (CX II-3, II-5) 

22. |The Government veterinarians concluded that the horse was sore 
as defined by the Act: (CX II-3, II-4, II-5) Dr. Crichfield testified that it is 
his practice to examine for indications of injury or disease which could be 
natural causes of a horse’s responses. (Tr. 143-144) He looks for bilateral, 
localized, and repeatable responses which are coordinated with palpation. (Tr. 
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144, 153-154) He explained that if he and Dr. Knowles had any doubts that 
the responses resulted from unnatural causes, they would not have initiated 
a report of an alleged violation. (Tr. 146) He was unaware of any disease 
conditions which could have caused the responses displayed by this animal. 
(Tr. 145-146) Dr. Crichfield testified that he palpates with a moderate 
amount of pressure, just enough to change the color of his thumbnail. (Tr. 
154) He believes this amount of pressure would not cause a sound horse to 
move. (Tr. 154) 

23. Identifying information about the horse and those responsible for 
it was elicited from its custodian by USDA investigator, Lon Sutton, and 
entered on a "Summary of Alleged Violations, VS Form 19-7." (CX II-3) 
The form identified the animal as Exhibitor No. 1705, Class No. 19. 
Brad Kirby was listed as the trainer and custodian. The form also listed the 
horse’s name as "Memory," and the owner as Buford Bates of Murfreesboro, 
Tennessee, when Lon Sutton signed it on August 25, 1989. (CX II-3; Tr. 68- 
69) 

24. Dr. Knowles filled out the second half of the VS Form 19-7 relating 
to examination findings, which was signed by both Government veterinarians. 
(Tr. 137) Drs. Knowles and Crichfield each prepared an affidavit recording 
their clinical findings. (CX II-4, II-5) Dr. Crichfield testified that it is his 
practice to hand write his affidavit on the evening of a horse show or the 
following morning. (Tr. 146) The affidavit is typed up at a later time. (Tr. 
146) In their affidavits, the veterinarians identified the horse as being known 
by the name "Memory," and Exhibitor No. 1705, Class No. 19. (CX II-4, II-5) 
The record does not show a physical connection of the numeral 1705 to the 
animal examined. Both Dr. Crichfield and Dr. Knowles described the horse 
as a two-year gelding. (CX II-4, II-5) Dr. Knowles stated that the horse was 
presented for inspection by Brad Kirby, and that Mr. Kirby provided the 
information to Lon Sutton for the VS Form 19-7. (CX II-5) Dr. Crichfield 
described the horse as black. (CX II-4) 

25. In the course of conducting a post-show investigation of the 
allegations, USDA investigator John Eades decided that the names of the 
horse and its owner were incorrectly entered on the VS Form 19-7. He 
changed the entries to read that the horse’s name was "Pride’s Stroking Sun" 
and the owner’s name was Buford Prince of Tullahoma, Tennessee. (CX II-3; 
Tr. 50, 69) 

26. Neither the DQP nor the Government veterinarians named 
Mr. Upton in any of the records they created to document the events and the 
alleged violation. (CX II-1, II-3, Il-4, II-5) Mr. Upton was notified of the 
allegations pending against him with respect to the events of August 25, 1989, 
through the mail. (Tr. 174) The amended complaint alleging Mr. Upton’s 
involvement in these events was issued on September 5, 1991, more than two 
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years after the events and more than eight months after the original 
respondents in the proceeding were charged on January 3, 1991. No employee 
of the Department interviewed Mr. Upton concerning those allegations, at any 
time, before the hearing. (Tr. 162) 


Conclusions of Law 


Based upon an evaluation of all the evidence, the entry of findings above 
and the application of appropriate law, it is determined that respondent, 
Ernest Upton, was the owner and trainer of the horse known as "Flipping 
Gold,” and entered for the purpose of showing or exhibiting that horse, while 
“sore,” a legal conclusion, at the Dominion Bank 19th Annual Spring Fun 
Show at Shelbyville, Tennessee, on May 26, 1989. 

Based upon an evaluation of all the evidence, the entry of findings above 
and the application of appropriate law, it is determined that the evidence of 
record does not support the allegation that Ernest Upton entered the horse 
known as “Pride’s Stroking Sun" for the purpose of showing or exhibiting that 
horse while sore, at the Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee, on August 25, 1989. 


Discussion 


The Act was intended to reduce the incidents of cruelty to animals, thereby 
enhancing the integrity of the horse breeding and showing industries. 
Thornton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). As 
recently as 1987, the United States Court of Appeals for the District of 
Columbia Circuit? has demanded stricter compliance with the intent of 
Congress that soring be stopped under the Horse Protection Act: 


The Act was clearly designed to end soring. It explicitly finds soring 
is “cruel and inhumane," flatly prohibits the showing in a horse show of 
“any horse which is sore," and makes it a criminal offense knowingly to 
do so. Moreover, Congress amended the Act in 1976 "to stop an 
inhumane and harmful practice” that the Congress thought would end 
when it enacted [the original Act], but which has not in fact ended. 


°Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. 15 U.S.C.A. § 1825(b)(2) (West 1982 & Supp. 1993); 28 U.S.C.A. §§ 2342- 
2344 (West 1978 & Supp. 1993) 
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American Horse Protection Ass’n Inc. v. Lyng, 812 F.2d 1, 6 (D.C. Cir. 1987), 
on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 

The Department has sustained its burden of proving by a preponderance 
of the evidence, the requisite level of proof,” that "Flipping Gold" was 
entered for showing while “sore,” in violation of the Act, on May 26, 1989. 

The evidentiary basis of this allegation is contained in the examination 
report, -- the VS Form 19-7, and the affidavits executed by the Government 
veterinarians, all of which were received into the record without objection. 
(Tr. 84, 113) Inasmuch as the authors of these documents did not testify on 
the basis of independent recall of their examinations, the evidence contained 
therein is hearsay. However, hearsay is admissible in administrative 
proceedings and can constitute substantial evidence to support factual findings, 
provided that it is reliable and probative evidence which meets the test of 
fundamental fairness. Hoska v. United States Dept. of the Army, 677 F.2d 131, 
138-139 (D.C. Cir. 1982); School Board of Broward County Florida v. 
Department of Health Education and Welfare, 525 F.2d 900, 906 (Sth Cir. 
1976). See also, Richardson v. Perales, 402 U.S. 389, 402 (1971); Bustos-Torres 
v. I.N.S., 898 F.2d 1053, 1055-1058 (Sth Cir. 1990); Maine Potato Growers, 34 
Agric. Dec. 773, 791-792 (PACA Dkt. No. 2-2981) (April 23, 1975), aff'd, 540 
F.2d 518 (ist Cir. 1976). Both Government veterinarians testified persuasively 
that the recollections of their examinations were recorded in affidavits'’ while 
the events were fresh in their minds. It has been compellingly established in 
the Department’s Horse Protection Act cases that such “past recollection 
recorded is considered reliable, probative and substantial evidence, which 
fulfills the requirements of the Administrative Procedure Act, if the events 
were recorded while fresh in the witnesses’ minds." Cecil Jordan, et al., 51 
Agric. Dec. 1229, 1229-1230 (H.P.A. Dkt. No. 91-23) (October 22, 1992) 
(Remand Order). 

When regarded as reliable and probative, the evidence of abnormal 
bilateral sensitivity, as revealed by the Government veterinarians’ examinations 
is sufficient to invoke the rebuttable statutory presumption, provided at 15 
U.S.C. § 1825(d)(5), that “Flipping Gold" was sore, as defined in the Act when 
it was entered in the Spring Fun Show at Shelbyville, Tennessee, on May 26, 
1989. The evidence shows that "Flipping Gold" was examined by two qualified 
and experienced Government veterinarians, after being excused from 


Complaint counsel need only to prove the subject allegations with a preponderance of 
evidence. Leon Farrow, 42 Agric. Dec. 1397, 1416 (P.&S. Dkt. No. 5893) (September 21, 1983), 
aff'd, in part and set aside in part, Farrow v. U.S. Dep't Agriculture, 760 F.2d 211 (8th Cir. 1985). 


“Neither the Act, nor the Administrative Procedure Act, provides for the admissability of 
affidavits as evidence. 











SE RR REE TR RN RE ER RN SR PPE ES I cee me Tare 


ERNEST UPTON 251 
53 Agric. Dec. 239 


competition by the DOP. Drs. Riggins and Knowles observed that the horse 
exhibited clear, bilateral, pain responses to their palpation of the same specific 
areas of its forelegs. The veterinarians expressed opinions that the pain 
experienced by "Flipping Gold” was caused by practices prohibited by the Act. 

Although the burden of proof never shifts from complaint counsel to 
respondent, the statutory provision imposes on the party against whom it is 
directed the burden of producing evidence to meet or rebut the presumption. 
Respondent has failed to rebut the presumption that "Flipping Gold’s” pain 
responses were the result of unnatural causes. 

In his defense Mr. Upton testified that "Flipping Gold” became increasingly 
excited during the DOP’s examination, which was conducted on a non-level 
surface. However, the Government veterinarians would have normally 
conducted their examinations on level ground, and both testified that they 
employ techniques to distinguish the reactions of a nervous animal from the 
pain responses of a sore horse. It was Mr. Upton’s own testimony that he did 
not know if the horse’s response to the Government veterinarians’ palpation 
were the result of pain or another cause. (Tr. 168) 

The testimony of Dr. Randall Baker reveals that he made no record of his 
examination of Mr. Upton’s horse. Neither he nor Mr. Upton established 
how much time had elapsed following the examinations of "Flipping Gold" by 
Drs. Riggins and Knowles before Dr. Baker examined the horse. Under 
Departmental precedent, examinations conducted after the horse has left the 
inspection area do not generally warrant the same probative value as the 
Government examinations because of the opportunity for tampering. 
Pat Sparkman, et al. 50 Agric. Dec. 602, 610 (H.P.A. Dkt. No. 88-58) 
(January 24, 1991). Richard L. Thomton et al., 41 Agric Dec. 870, 878 (H.P.A. 
Dkt. No. 125) (May 19, 1982), aff'd, 715 F.2d 1508 (11th Cir. 1983). Further, 
Dr. Baker testified that when conducting a palpation examination he applies 
just enough pressure to slightly pit the skin. Dr. Crichfield’s testimony 
revealed that lightly touching the skin in this manner is not a meaningful 
examination. (Tr. 215) While Dr. Baker based his conclusion that "Flipping 
Gold” was not sore on his physical examination, Dr. Baker would describe the 
presence of “soreness,” a legal conclusion, to exist only if it resulted in a 
display of gait deficiency in both forelegs. While respondent’s other expert 
witness, Dr. Humburg, expressed caution about relying on evidence derived 
from palpation under some circumstances, he agreed that evidence of 
repeatable, localized, responses to palpation, such as those displayed by 
"Flipping Gold," were an indication of noxious stimuli, rather than incidental 
reaction to pressure, being handled, or reacting to distraction. 

Respondent’s chief defense is his challenge to the sufficiency of evidence 
elicited through a palpation test, which in this instance was the only objective 
evidence of soring. Precedent written by the Department of Agriculture 
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regarding the sufficiency of evidence is well established and has been upheld 
by the courts. In Larry E. Edwards, et al. 49 Agric. Dec. 188, 204 (H.P.A. 
Dkt. No. 88-2) (June.29, 1990), aff'd per curiam, 946 F.2d 1549 (11th Cir. 
1991) (unpublished), cert. denied, 112 S. Ct. 1475 (1992), the Judicial Officer 
found that ample precedent exists for finding that a horse was sored, based 
on the horse’s reaction to palpation by the Department’s veterinarians, without 
additional evidence. 

Respondent contends that a proviso in the APHIS “salaries and expenses" 
appropriation for Fiscal Year 1993, Pub. L. No. 102-341, 106 Stat. 873, 881-882 
(1992), was actually an amendment to the Act, which prohibits the 
Department from going forward with the complaint in this proceeding. 
Official notice was taken of the proviso, which excludes the use of funds for 
salaries to USDA veterinarians who rely solely on digital palpation as the only 
diagnostic test to determine whether a horse is sore as defined by the Act. 
Departmental policy regarding the sufficiency of palpation evidence remains 
unchanged, despite the 1993 statute, and a similar directive expressed in the 
Conference Report relating to the APHIS appropriation for Fiscal Year 1994. 
Although the Fiscal Year 1994 appropriation contains no funding restriction, 
the report of the Conference Committee expresses the intention that digital 
palpation should not be used as the sole means to determine whether soring 
has occurred. However, the Judicial Officer has decided that neither action 
impedes the entry of orders imposing civil penalties based on events occurring 
before Fiscal Year 1993, inasmuch as there is nothing in the legislative history 
of either appropriation to indicate that Congress intended retroactive effect 
from either action.’” 


"With regard to the legislative history of the 1993 appropriation proviso the Judicial Officer 
found as follows: 


An examination of the proceedings reported in the Congressional Record 
during the pendency of H.R. 5487 reveals no discussion of this proviso (138 
Conc REc. H5548, H5S76 (daily ed. June 30, 1992); 138 Conc. Rec. $10,417, 
$10,420 (daily ed. July 28, 1992); 138 Conc. Rec. H7686, H7697, H7708 (daily 
ed. Aug. 6, 1992); 138 Conc. Rec. H7727, H7732 (daily ed. Aug. 7, 1992); 138 
Conc. Rec. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 Conc. REc. 
$12,275, $12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. 

Rep. No. 617, 102d Cong., 2d Sess. 48 (1992); S. Rep. No. 334, 102d Cong., 2d 

Sess. 49 (1992); H.R. Conr. Rep. No. 815, 102d Cong., 2d Sess. at 20-21 (1992). 

Although the House Committee Report states that "relying on digital palpation 

of a horse’s pastern as the exclusive means of diagnosing horses is ineffective," 

the comments were apparently not based upon any hearings on the issue, and 
(continued...) 






































ECT RE per ore in ee 








ERNEST UPTON 
53 Agric. Dec. 239 


253 


The evidentiary basis for the allegation that “Pride’s Stroking Sun" was 
"sore" as defined by the Act, when entered for showing on August 25, 1989, 
is contained in the documents by which the Department’s veterinarians 
recorded their examination findings -- their affidavits and the VS Form 19-7. 
(CX II-3, II-4, 11-5) The veterinarians’ findings are sufficiently detailed and 
specific to show, in conjunction with the statutory presumption, that the horse 
described was sore as defined by the Act. However, complaint counsel has 
failed to establish that the documentary evidence relates to the horse 
referenced in the complaint, or that Mr. Upton was responsible for its care 
or health. 

Inasmuch as neither Dr. Knowles nor Dr. Crichfield had independent 
memory of the events recorded, the reliability of the documents they wrote in 
1989 depends upon the veterinarians having recorded their findings while the 


2. .continued) 
USDA has not testified, or otherwise commented, upon the issues underlying 
the views in the House Committee Report, or the views in the Senate Report 
recommending “bill language directing APHIS to discontinue its practice of 
relying on digital palpation as the only diagnostic test . . . to determine whether 
or not a horse is sore under the act.” 


The proviso, unless put into subsequent Appropriations Bills, or otherwise enacted, will only 
apply to the 1993 Fiscal Year (October 1, 1992 - September 30, 1993). “There is nothing in the 
legislative history to suggest that Congress intended any of this to be retroactive.” 

With respect to APHIS’s Fiscal Year 1994 appropriation, the pertinent House and Senate 
Reports are as follows: H.R. Rep. No. 153, 103d Cong., 1st Sess. at 44-45 (1993); S. Rep. No. 
102, 103d Cong., 1st Sess. at 46, 48 (1993); H.R. Conr. Rep. No. 212, 103d Cong., Ist Sess. at 22- 
23 (1993). The Senate Report recommended identical statutory language in the FY 1994 as in 
the FY 1993 appropriation. However, the House Report contained no limiting language 
concerning HPA enforcement, but provided increased funding. The Conference Report adopted 
the House Report position -- no limiting language in the statute and increased funding but, the 
conferees explained the compromise as follows: 


Amendment No 48: Deletes Senate language providing that APHIS 
veterinarians may not use digital palpation as the only diagnostic test used to 
determine horse soring. The House bill contained no similar provision. 
Funding provided in the bill to carry our activities of the Horse Protection Act 
includes an increase of $120,000. The conferees agree that these additional 
funds should be used to purchase thetmograph machines and to provide 
additional training and evaluation. Neither these machines nor digital palpation 
should be used as the sole means to determine whether soring has occurred, 
but they should be used as additional diagnostic tools. 


"Here, as before, there is nothing in the 1994 legislative history to suggest that Congress 
intended any of this to be retroactive." Cecil Jordan,et al., 52 Agric. Dec. (H.P.A. Dkt. No. 
91-23) (Nov. 19, 1993) slip..op. at 23-25 n.25. 
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events described were fresh in their minds, Cecil Jordan et al, 51 Agric. Dec. 
at 1229-1230, which case suggests a presumption that the recordings accurately 
reflected the existence of facts previously observed. Deliberative weight may 
be assigned to hearsay documents if accuracy exists,” even if accuracy is 
presumed to exist only upon the brevity of time lapse between the observed 
event and the creation of the writing. Here, however, accuracy fails upon the 
facile readings of CX II-3, CX II-4 and CX II-5. None of the three 
documents referred to "Pride’s Stroking Sun" when it was created. All three 
of the documents referred to an animal named “Memory,” when they were 
signed while the events described were fresh in the minds of their authors, the 
veterinarians, and USDA investigator, Lon Sutton. (CX II-3, II-4, 11-5) The 
VS Form 19-7 also identified the animal’s owner as Buford Bates. (CX II-3) 

After an unknown length of time, one evidentiary document, the VS Form 
19-7, was altered by USDA investigator John Eades to indicate that it referred 
to the horse known as “Pride’s Stroking Sun," which was owned by 
Buford Prince. Complaint counsel established no satisfactory explanation for 
the alteration.'* The only reason Mr. Eades offered for altering the 
document was that he concluded that the true identity of the horse described 
in the VS Form 19-7 was “Pride’s Stroking Sun," owned by Buford Prince, 
following his review of the entry sheet and interview of the “owner” and 
"trainer." The substance of Mr. Eades’ interviews was not offered in evidence. 
No evidence was offered to explain what led Mr. Eades to conclude that the 
owner and trainer of "Pride’s Stroking Sun" were also the owner and trainer 
of the horse described in the documents. Although the DOP ticket issued for 
"Pride’s Stroking Sun" (CX II-1), the entry form (CX II-2), and the evidence 
given by Mr. Kirby support the proposition that "Pride’s Stroking Sun" was 
entered at the Celebration, by Mr. Kirby, as Exhibitor No. 1705, Class No. 19, 
and was written up for an alleged violation of the Act, they do not establish 
that "Pride’s Stroking Sun" was the same horse the veterinarians described in 
the examination reports received in evidence in this proceeding. 

All that is clear at this time, more than three years after the events in 
question, is that some of the original information in the documentary evidence 
was incorrect. What’ cannot be determined with reasonable certainty is 


“United States v. Judon, 567 F.2d 1289, 1294 (Sth Cir. 1978), later app. 581 F.2d 553 (Sth Cir. 
1978). 


“The Department accepts hearsay writings which have been altered, by persons unknown, 
subsequent to execution by persons known, as prima facie evidence of violations of the Act. Jack 
Kelly and Erma Kelly, 52 Agric. Dec. __ (H.P.A. Dkt. No. 91-87) (December 28, 1993) (slip 
op. at 19, 24-25). 
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whether the names of the horse and owner listed were the mistake, or the 
identifying class and exhibit numbers and the name of the trainer/custodian 
were incorrect. It is equally likely that the documents refer to "Memory," the 
horse listed, which was incorrectly identified by the exhibitor and class 
numbers assigned to "Pride’s Stroking Sun,” and that the trainer/custodian’s 
name was mistakenly entered, as it is possible that the names of the horse and 
owner were incorrectly recorded. The requisite level of proof, a 
preponderance of the evidence, is generally interpreted as “evidence which is 
of greater weight or more convincing than the evidence which is offered in 
opposition to it; that is evidence which as a whole shows that the fact sought 
to be proved is more probable than not.” BLACK’S LAW DICTIONARY 616 (Sth 
ed. 1983). With respect to the proposition asserted, that “Pride’s Stroking 
Sun" was the horse described in the documents, the evidence of record, all 
rank hearsay, clearly does not meet the standard. The conclusion that the 
documentary evidence, more probably than not refers to “Pride’s Stroking 
Sun,” is not warranted by the record. 

Similarly the evidence fails to satisfy the standard of "substantial evidence" 
as required under the Administrative Procedure Act. Substantial evidence has 
generally been interpreted to mean "such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion." Consolidated Edison 
Co. v. NLRB, 305 U.S. 197, 229 (1938). Although the "possibility of drawing 
two inconsistent conclusions from the evidence does not prevent an 
administrative agency’s finding from being supported by substantial evidence," 
Consolo v. Federal Maritime Comm a, 308 US. 607, 620 (1965), the 
“substantiality of evidence must take into account whatever in the record fairly 
detracts from it weight." Universal Camera Corp. v. NLRB, 340 US. 474, 488, 
(1951) (emphasis added). In light of the strong detracting evidence, that 
tending to show that the veterinarians’ documents refer to "Memory," the 
horse listed, the evidence that the documents refer to "Pride’s Stroking Sun," 
is inadequate to reasonably support a conclusion to that effect. 

Even if the conclusion could be reached that Mr. Prince’s horse was "sore" 
as defined by the Act on August 25, 1989, complaint counsel has failed to 
carry the burden of proving that Mr. Upton was the person responsible for its 
condition when it was entered into the National Celebration on that date. 
The record does not show, nor does complaint counsel suggest, that 
Mr. Upton performed the tasks comprising entry, such as executing the forms, 
paying the entry fee, transporting the animal to the show grounds, presenting 
the horse for examination, or planning to ride the horse in competition. 
Mr. Kirby trained and transported the horse, presented it for inspection and 
planned to ride. Mr. Prince paid the entry fee. Hence, Mr. Upton has 
rebutted the prima facie character of the inaccurate writings previously 
described. 
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There is contradictory evidence regarding who cared for and trained 
"Pride’s Stroking Sun" during the month preceding the 1989 National 
Celebration. Mr. Upton and Mr. Kirby testified that Mr. Kirby, and not 
Mr. Upton, trained and cared for "Pride’s Stroking Sun" in the month prior 
to the show. Mr. Prince testified that he saw Mr. Kirby exercise his horse 
only once. It was Mr. Prince’s recollection that Mr. Upton had exercised 
“Pride’s Stroking Sun" on other occasions. By contrast, Mr. Kirby stated that 
Mr. Prince witnessed Mr. Kirby training the horse on numerous occasions and 
made no objection. This conflicting evidence does not support the proposition 
that Mr. Upton actively pursued the abuse the Government contends he 
visited upon Mr. Prince’s horse, and favors the view that he did not. 
Mr. Kirby stated in his affidavit and his testimony that he trained and entered 
"Pride’s Stroking Sun’ for competition at the 1989 National Celebration. 
Mr. Kirby has been sanctioned for being the person who entered the horse 
under the terms of a consent decree. 

Nonetheless complaint counsel would assess liability against Mr. Upton on 
the basis of the contention that Mr. Upton should have supervised Mr. Kirby, 
the younger trainer, in the performance 'of his professional duties. However, 
complaint counsel presented no evidence to show that Mr. Kirby worked 
under the direction and control of Mr. Upton. Under the traditional 
principles of Agency Law, “the extent of the actual supervision exercised by a 
putative employer over the ‘means and manner’ of the worker’s performance 
is the most important element to be considered in determining whether or not 
one is dealing with independent contractors or employees." North American 
Van Lines, Inc. v. NLRB, 869 F.2d 596, 599 (D.C. Cir. 1989) (quoting Local 
777 Democratic Union Org. Comm., Seafarers Int’l Union v. NLRB, 603 F.2d 
862, 873 (D.C. Cir. 1978) and citing RESTATEMENT (SECOND) OF AGENCY § 
220 (1958) (additional internal citations omitted). Accord, Jacobs v. Pickard 
Mather & Co., 933 F.2d 652, 658 (8th Cir. 1991). The evidence of record 
shows that although Brad Kirby received a salary from Ernest Upton Stables, 
sometimes known as "Upton and Kirby Stables," Mr. Upton and Mr. Kirby 
were both licensed professional trainers. Mr. Upton testified that he was not 
the “head trainer.” Mr. Kirby had “his own string of horses,” and described 
himself as self-employed at the time of the 1989 Celebration.’® 


Mr. Prince may have paid the Upton and Kirby partnership for Mr. Upton’s services, but 
the facts show it was Mr. Kirby who provided the services in the training of Mr. Prince’s animal. 
This is not an action by Mr. Prince to recover damages. Indeed, in this matter, the identity of 
the trainer is irrelevant. Jack Kelly and Erma Kelly, 52 Agric. Dec. _(slip op. at 21). 








ERNEST UPTON 257 
53 Agric. Dec. 239 


Finally, complaint counsel contends that Mr. Upton was an "exhibitor" 
within the meaning of the regulations, issued pursuant to the Act. As such, 
Mr. Upton would be subject to the regulations which prohibit exhibitors from 
the use of overweight or shaped chains, action devices, or any other device, 
method, practice or substance, with respect to a horse, if such causes or can 
reasonably be expected to cause a horse to be sore. (9 C.F.R. § 11.2) The 
definition of exhibitor includes one who allows the entry of a horse in his 
custody or under his direction, supervision or control to be entered in a horse 
show or exhibition. As with the evidence concerning who cared for and 
trained “Pride’s Stroking Sun," there is a conflict of testimony regarding 
whether Mr. Prince acquiesced in Mr. Kirby having custody of his horse. 
Although Mr. Prince testified that when he arranged training through 
Mr. Upton he thought Mr. Upton would be handling the horse, Mr. Upton 
and Mr. Kirby testified that Mr. Kirby actually trained the horse. Mr. Kirby 
testified that Mr. Prince witnessed him training the horse on numerous 
occasions and made no objection. Careful consideration of all the conflicting 
evidence leads to the determination that the record does not support the 
conclusion that Mr. Upton had custody, supervision or control over 
Mr. Prince’s horse when the horse was entered at the 1989 National 
Tennessee Walking Horse Celebration. Accordingly, the allegations of the 
complaint that respondent, Ernest Upton, entered "Pride’s Stroking Sun" at 
the 1989 National Tennessee Walking Horse Celebration, on August 25, 1989, 
while sore, have not been established. 


Sanction 


Respondent, Ernest Upton, having been found to have entered a horse 
which was sore in the Dominion Bank 19th Annual Spring Fun Show at 
Shelbyville, Tennessee, on May 26, 1989, is subject to the penalties required 
under the Act. Complaint counsel recommends a civil penalty of $1,000, one 
half the maximum amount permitted under the Act for one violation, and 
disqualification from industry participation for a period of one year. 
According to Departmental policy, sanctions in each case will be determined 
by examining the nature of the violation in relation to the remedial purposes 
of the regulatory statute, along with all relevant circumstances, giving 
appropriate weight to the recommendations of the administrative officials 
charged with the responsibility for achieving the congressional purpose. S.S. 
Farms Linn County, Inc., et al. 50 Agric. Dec. 476, 497 (AWA Dkt. No. 89-03) 
(February 8, 1991), aff'd, 991 F.2d 803 (9th Cir. 1992) (Table) (Text in 
Westlaw). 
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The Act is specific. It requires that identified classes of facts be examined 
prior to the imposition of civil penalties upon findings of a violation." These 
classes of facts,!’ which are relevant to the determination of the amount of 
the civil penalty to be assessed are: 


The nature of the prohibited conduct. 

The circumstances of the prohibited conduct. 

The extent of the prohibited conduct. 

The gravity of the prohibited conduct. 

The degree of culpability of the perpetrator. 

The history of prior offenses by the perpetrator. 

The ability of the perpetrator to pay a civil penalty. 

The effect of the dollar amount of a civil penalty on the 
perpetrator’s ability to continue to do business. 

9. Any such other matters as justice may require. 


SSS Very tf 


The imposition of civil penalties must be supported by factual record 
evidence. The Administrative Procedure Act specifies in part:'* 


(d) Except as otherwise provided by statute, the proponent of a 
rule or order has the burden of proof. Any oral or documentary 
evidence may be received, but the agency as a matter of policy shall 
provide for the exclusion of irrelevant, immaterial, or unduly repetitious 
evidence. A sanction may not be imposed or rule or order issued 


15 U.S.CA. § 1925(b) (West 1992 & Supp. 1993). 


"The Initial Decision in Glen O. Crowe, et al. (H.P.A. Dkt. No. 91-49) (June 3, 1992) was the 
first to explicitly summarize the nine statutory elements which the Secretary must consider prior 
to the imposition of any sanction, and it was not, in those aspects, reversed by the Judicial 
Officer’s Decision in Glen O. Crowe, et al, 52 Agric. Dec. (H.P.A. Dkt. No. 91-49) 
(September 2, 1993). The summary is based upon the Judicial Officer’s opinion in A.P. "Sonny" 
Holt, et al., 49 Agric. Dec. 853, 865-872 (H.P.A. Dkt. No. 88-28) (July 11, 1990). 


"5 U.S.C.A. § 556(d) (West 1977 & Supp. 1993). The Department has adopted a position 
that this section (S U.S.C.A. § 556(d)) ". . . does not apply to the . . . Horse Protection Act's civil 
penalty provisions." A. P. "Sonny" Holt, et al., 49 Agric. Dec. at 870. See also, Utica Veal Co., 
Inc., et al., 49 Agric. Dec. 1096, 1118 (P.&S. Dkt. No. 89-57) (November 5, 1990). This policy 
is taken to relate solely to the position that S U.S.CA. § 556(d) allocates the burden of 
production of evidence to the proponent of a rule or order and is not taken to excise the 
consideration of reliable, probative and substantial evidence which may be asserted to support 
the imposition of sancticns. 
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except on consideration of the whole record or those parts thereof 
cited by a party and supported by and in accordance with the reliable, 
probative, and substantial evidence. . . . 









The Department’s Judicial Officer has determined that "it is the 
responsibility of respondents to come forward with some evidence indicating 
an inability to pay, or an inability to continue to do business.""? Thus, it was 
the duty of Mr. Upton to provide proof as to items numbered 7 and 8 above, 
and the duty of complaint counsel to provide proof as to the remaining 
numbered items. In this case the factors as they relate to offense of May 26, 
1989, are as follows: 







1. The nature of the prohibited conduct. Mr. Upton entered a horse, for 
the purpose of showing or exhibiting that horse while it was sore in violation 
of the Act. 









2. The circumstances of the prohibited conduct. Mr. Upton was the 
owner and trainer of the horse, "Flipping Gold." Mr. Upton transported the 
horse to the horse show, and presented it for inspection by the DOP. 





3. The extent of the prohibited conduct. This violation involves only one 
horse entered for showing by Mr. Upton while sore. 





4. The gravity of the prohibited conduct. The evidence shows that the 
soring of "Flipping Gold" was described as resulting in “extreme” pain. 








5. The degree of culpability of the perpetrator. Mr. Upton was both 
owner and trainer of the horse. Respondent therefore had complete control 
of the animal and had full opportunity to prevent the violation. 










6. The history of prior offenses by the perpetrator. Mr. Upon has been 
training horses since 1973. In 1989, he had as many as thirty-eight horses in 
training. “Flipping Gold” was the first horse alleged to have been “sored” by 
Mr. Upton. 





7. The ability of the perpetrator to pay a civil penalty. As previously 
noted, the respondent has the obligation to provide this information. 
Mr. Upton testified that at the time of hearing he owed more than $52,500 for 
medical expenses, which are not covered by insurance. (Tr. 172) 


°A.P. "Sonny" Holt, et al., 49 Agric. Dec. at 865. 
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8. The effect of the dollar amount of a civil penalty on the perpetrator’s 
ability to continue to do business. Mr. Upton did not offer evidence with 
respect to the effect of a dollar penalty on his ability to continue to do 
business. 


9. Mr. Upton cooperated fully with the Department’s veterinarians and 
investigators in the performance of their official duties. 


After careful evaluation of all relevant factors as prescribed by the Acct, it 
is determined that, although this is the first time respondent has been 
sanctioned for violating the Act, soring is so detrimental to the walking horse 
industry and involves such an inhumane practice, that a civil penalty is 
appropriate. See, A.P. "Sonny" Holt, et al. 49 Agric. Dec. at 865. However, 
in view of the evidence of respondent’s dire financial circumstances, it is 
determined that the maximum penalty would result in severe hardship. The 
remedial purposes of the Act can be served in this instance by a civil penalty 
in an amount well below the maximum that the statute permits. 

The Act also provides that anyone assessed a civil penalty under the Act 
may be disqualified from industry participation for a period of not less than 
one year for a first violation and a minimum of five years for the second 
violation. The Judicial Officer has opined that the disqualification provisions 
are a “strong deterrent to subsequent offenses by individuals who have the 
economic means to pay civil penalties as a cost of doing business. Eldon 
Stamper, et al., 42 Agric. Dec. 20, 60 (H.P.A. Dkt. No. 168) (January 11, 1983) 
(quoting Albert Lee Rowland, et al., 40 Agric. Dec. 1934, 1951-1952 (H.P.A. 
Dkt. No. 107) (December 9, 1981)). One year is the normal period of 
disqualification for first violations. Although Mr. Upton testified that a period 
of disqualification would close down his business, and that he is not trained 
or qualified for any profession other than training Tennessee Walking Horses, 
the statute does not provide for consideration of the respondent’s ability to 
continue in business in setting the length of disqualification. Accordingly, it 
is determined that disqualification for one year is appropriate in this case, to 
deter future violations by Mr. Upton and others. 


Order 


Proof of the essential allegations having failed, the complaint, with regard 
to Mr. Upton’s responsibility for the events of August 25, 1989, is in all 
respects, dismissed with prejudice. 

Proof of the essential allegations having been sustained with regard to the 
events of May 26, 1989; (1) Ernest Upton is assessed a civil penalty of $100.00, 
and further, (2) Ernest Upton is disqualified for one year from showing, 








S 
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exhibiting, or entering any horse, directly or indircctly, through any agent, 
employee, or other devicc, and from judging, managing, or otherwise 
participating in any horse show, or horse exhibition, or horse sale or auction. 

Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision and Order shall become final without further procedure thirty- 
five (35) days after service upon the parties unless appealed to the Judicial 
Officer by a party to the proceeding within thirty (30) days after service, as 
provided in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. §§ 
1.142 and 1.145 (1993)). 

Copies of this Decision and Order shall be served upon respondent and 
counsel. 

[This Decision and Order became final April 14, 1994.-Editor] 


In re: EDDIE C. TUCK, EDMUND B. FLYNT, JR., and DONALD B. 
LONGEST. 

HPA Docket No. 91-115. 

Decision and Order as to Eddie C. Tuck filed June 10, 1994. 


Civil penalty — Horse soring — Horse trainer — Entering — Disqualification order — 
Preponderance of evidence — Expert witnesses — Past recollection recorded — Federal Rules 
of Evidence — Rebuttable presumption of soring. 


The Judicial Officer reversed the Decision by Judge Kane (ALJ), which dismissed the Complaint 
alleging that Respondent entered two horses at separate horse shows, for the purpose of showing 
or exhibiting, while each horse was sore. The Judicial Officer assessed civil penalties of $4,000, 
and disqualified Respondent for 2 years, inter alia, from showing, exhibiting or entering a horse 
in a horse show. “Entering” a horse is a continuing process, not an event, and includes all 
activities required to be completed before a horse can actually be shown or exhibited. Much 
more than a preponderance of the evidence supports the allegations of the Complaint, which is 
all that is required. A horse may be found to be sore based solely upon the professional opinion 
of veterinarians from their palpation of the horse’s pasterns. Past recollection recorded in the 
form of affidavits made while the events were fresh in the witnesses’ minds is reliable, probative 
and substantial. The amendment to the Fiscal Year 1993 budget for APHIS, prohibiting the 
payment of salary to any Department veterinarian who relies solely on the use of digital 
palpation as the only diagnostic test to determine whether or not a horse is sore, and the 
language in the 1994 appropriations bill conference report that digital palpation should not be 
used as the sole means of determining soring, are not applicable. Bilateral, reproducible pain 
in response to palpation, standing alone, is sufficient to be considered abnormal sensitivity and 
thus raise the statutory presumption of a sore horse, and to support a finding of a violation of 
the Act. The facts and circumstances of this case reveal no basis for an exception to the general 
policy of imposing the minimum 1-year disqualification order on the person who entered the 
sore horse, in addition to a $2,000 civil penalty, for each violation. 
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Donald A. Tracy, for Complainant. 

Phillip L. Whitson, Charlotte, NC, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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APPENDIX B 


APPENDIX C 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seqg.). On April 30, 1993, 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order in which he dismissed the Complaint which alleges that Respondent 
Eddie C. Tuck was the trainer of two horses, which Respondent severally 
entered, one each at two separate horse shows, for the purpose of showing or 
exhibiting, while each horse was sore. 

On October 27, 1993, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5US.C. §§ 556 and 557 has been delegated (7 CF.R. § 2.35). 
Respondent filed a response on January 25, 1994. On January 26, 1994, the 
case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record in this case, the Initial 
Decision and Order is reversed. I disagree completely with the ALJ’s analysis 
of the evidence. However, for convenience, I am using portions of his Initial 
Decision as a draft, with additions shown by brackets, deletions shown by dots, 
and with trivial editorial changes not specified. It should be noted that my 
omissions or additions, at times, make the statement diametrically opposite to 
the ALJ’s views. Hence only those findings or conclusions containing no 
additions shown by brackets or deletions shown by dots should be regarded as 
expressing the ALJ’s views. Additional conclusions by the Judicial Officer 
follow the ALJ’s Initial Decision. My final Decision and Order finds that 
Respondent committed the violations charged in the Complaint; and imposes 
on Respondent civil penalties of $4,000, payable over 4 years, and a 2-year 
disqualification order, for the reasons stated below. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer, and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,’ the Rules 
of Practice governing proceedings under the Horse Protection Act, 9 C.F.R. 
§§ 12.1-.10 (1992), and the Rules of Practice of the Department of Agriculture 
Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
1.130-.151 (1992). 

The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by complaint filed March 12, 1991,” alleges 
in relevant part that on each of two dates, August 25, 1988, and June 9, 1989, 
respondent Eddie C. Tuck, entered a horse for the purpose of showing or 
exhibiting, while the several animals were sore, in violation of the Horse 
Protection Act, Pub. L. 91-540, December 9, 1970, 84 Stat. 1404, as amended? 
(hereinafter the “Act"). The Administrator seeks the imposition of civil 
penalties and the disqualification of respondent from participation in the horse 
industry for a period of time. By answer filed April 3, 1991, Mr. Tuck denies 
the essential allegations of the complaint. 

A public hearing was held on April 9, and April 10, 1992, in Charlotte, 
North Carolina, before the undersigned. Proposed findings, briefs and reply 
briefs were subsequently filed by counsel. To the extent indicated, counsel’s 
proposals are adopted herein. All other proposed findings, conclusions or 
arguments are rejected as irrelevant or lacking legal or evidentiary bases. As 
used herein, “Tr.” refers to the transcript of the public hearing. "CX" refers 
to the numbered exhibits offered by complaint counsel. "RX" refers to the 
numbered exhibits offered by counsel for respondent. 

The interests of the Department are represented by Donald A. Tracy, 
Esq., Washington, D.C. The interests of Respondent are represented by 
Phillip L. Whitson, Esq., Charlotte, North Carolina, and R. Craig Evans, Esq., 
Mechanicsville, Virginia. 

Upon consideration of all matters of record, the following Findings of Fact 
and Conclusions of Law are reached. . . . 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1992). 
[Unofficial codifications of statutes are cited herein.] [Brackets by ALJ.] 


7On July 22, 1991, complaint counsel’s motion to dismiss the complaint as to respondent 
Edmund B. Flynt, Jr. was granted. A Consent Decision was entered on April 16, 1992, with 
respect to respondent Donald B. Longest. 


515 U.S.C.A. § 1821 et seg. (West 1982 and Supp. 1992). 
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Statutes and Regulations 


The following statutory provisions are applicable to this case. [The 
statutory provisions set forth below are from the United States Code, rather 
than from the unofficial version quoted by the ALJ, and include additional 
sections not quoted by the ALJ. The “Scar Rule” from the Code of Federal 
Regulations is added. The ALJ’s footnotes 4, 5, 6, 7, and 8 are omitted]. 

[Section 2(3)(D) of the Act (15 U.S.C. § 1821(3)(D)) provides: 


As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means 
that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in 
connection with the therapeutic treatment of a horse by or under 
the supervision of a person licensed to practice veterinary medicine 
in the State in which such treatment was given.]} 


[Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 


The following conduct is prohibited: 
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(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which is 
sore, and (D) allowing any activity described in clause (A), (B), or 
(C) respecting a horse which is sore by the owner of such horse.]} 


[Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs.] 


[Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 
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(3) If any person fails to pay an assessment of a civil penalty 
after it has become a final and unappealable order, or after the 
appropriate court of appeals has entered final judgment in favor of the 
Secretary, the Secretary shall refer the matter to the Attorney General, 
who shall recover the amount assessed in any appropriate district court 
of the United States. In such action, the validity and appropriateness 
of the final order imposing the civil penalty shall not be subject to 
review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection.] 


[Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 


this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation}. 


[The Scar Rule states in its entirety (9 C.F.R. § 11.3): 
§ 113 Scar rule. 


The scar rule applies to all horses born on or after October 1, 1975. 
Horses subject to this rule that do not meet the following scar rule 
criteria shall be considered to be “sore” and are subject to all 
prohibitions of section 5 of the Act [(15 U.S.C. § 1824)]. The scar rule 
criteria are as follows: 

(a) The anterior and anterior-lateral surfaces of the fore pasterns 
(extensor surface) must be free of bilateral granulomas,’ other bilateral 
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°Granuloma is defined as any one of a rather large group of fairly 
distinctive focal lesions that are formed as a result of inflammatory 
reactions caused by biological, chemical, or physical agents. 


pathological evidence of inflammation, and, other bilateral evidence of 
abuse indicative of soring including, but not limited to, excessive loss 
of hair. 

(b) The posterior surfaces of the pasterns (flexor surface), 
including the sulcus or "pocket" may show bilateral areas of uniformly 
thickened epithelial tissue if such areas are free of proliferating 
granuloma tissue, irritation, moisture, edema, or other evidence of 
inflammation.]} 


[The Scar Rule was promulgated pursuant to section 9 of the Act, which 
provides (15 U.S.C. § 1828): 


The Secretary is authorized to issue such rules and regulations as 
he deems necessary to carry out the provisions of this chapter.] 


Findings of Fact 


1. Respondent Eddie C. Tuck is an individual whose mailing address is 
Route 13, Box 86, Reidsville, North Carolina. (Answer { IA; Tr. 430. . .) 

2. At all times relevant herein Eddie C. Tuck was the trainer of the horse 
known as "Pride’s Rare Delight." (Answer (ID) Mr. Tuck has shown some 
15,000 horses since 1967 (Tr. 43[3]), 15 being World Champions. (Tr. 434) 
The charges involving “Pride’s Rare Delight" are the first lodged against 
Mr. Tuck under the Horse Protection Act. (Tr. 432[-433]) 

3. Mr. Tuck signed and submitted the entry form for “Pride’s Rare 
Delight" for the Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee, on August 25, 1988. (CX 8; Tr. 435-436) 

4. “Pride’s Rare Delight" was entered as Entry No. 1462, Class No. 4, at 
the Tennessee Walking Horse National Celebration at Shelbyville, Tennessee, 
on August 25, 1988. (Answer 4 ID; CX 1, 4, 8) 

5. Mr. Tuck transported "Pride’s Rare Delight" to the Shelbyville 
Celebration show grounds and prepared the horse for showing on August 25, 
1988. (Tr. 458-459) 
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6. Mr. Tuck presented "Pride’s Rare Delight" to the Designated Qualified 
Person (DQP),’ Bob Flynn, for pre-show inspection on August 25, 1988. (CX 
1; Tr. 440) 

7. DQP Flynn rejected "Pride’s Rare Delight” as a competitor. ( Tr. 441) 

8. Immediately after being examined by DOP Flynn, "“Pride’s Rare 
Delight” was examined by Dr. Tyler Riggins and Dr. Allen M. Knowles, 
veterinarians employed for this purpose by the United States Department of 
Agriculture. (CX 1, 4) Dr. Riggins had been involved in enforcement of the 
Horse Protection Act continuously from 1972 to the time of the events under 
consideration, and had examined thousands of horses for soreness. 
(Tr. 208-209) Dr. Knowles had been examining horses for compliance with 
the Act since 1974. (Tr. 263) 

9. Neither Dr. Riggins nor Dr. Knowles could recall their examinations 
[of "Pride’s Rare Delight,” specifically], at the hearing[, but both men recalled 
being at the Show on bchalf of the Department]. (Tr. 213, 221, 269, 285). 

10. After their examinations of the horse, the two veterinarians 
concurred that the horse was “sore” as defined by the Act. (CX 1, 4) If these 
two veterinarians had not concurred in their field findings and conclusions, 
they would not have initiated the action which led to this proceeding. (Tr. 
[213-]214, 219, 268) 

11. =‘ [Part of Dr. Martin’s examination procedure is to arrive 30 to 45 
minutes before the DQP to see the horses walk to the DQP inspection; to 
watch personally the DQP inspect a horse, possibly to identify personally a 
sore horse; and to observe the gait of a horse Dr. Martin chooses to examine 
as it comes walking to his inspection area from the DQP’s inspection area (Tr. 
68-69.] The ... physical examination conducted by Drs. Riggins and 
Knowles, and other Government veterinarians, for the purpose of detecting 
illegal soring in horses, centers on digital palpation. This involves the 
application of pressure from the examiners’ thumbs upon horses’ forelimb 
tissues. The amount of pressure applied varies between examiners. (Tr. 70- 
73, 93-94, 143-144, 233-234, [312-]313) Dr. Riggins testified he applies 
["maybe"] twenty pounds of pressure during his palpations. (Tr. 254) 
Dr. Martin (see Finding 26) indicated that the pressure he applied would be 
equivalent to that required to detect a human pulse. (CX 6; Tr. 72, 94) 
Drs. Knowles, Riggins and Martin testified that there are no published 
standards for this examination. (Tr. 95, 233, 312) However, Dr. Knowles 
testified he had received a guide on this technique from the Department and 


°The Department’s regulations (9 C.F.R. § 11.7 (1992)) provide for the certification and 
licensing of Designated Qualified Persons pursuant to the Act at 15 U.S.C.A. § 1823(c) (West 
1982 and Supp. 1992). 
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that it did not specify the amount of pressure to be applied. (Tr. 311-312) 
Dr. Knowles testified that his physical examination would not be any different 
. .. [whether his examination came first or second] (Tr. 267), but [that it is 
"possible" that his techniques would vary [from those of another veterinarian]. 
(Tr. 312-313) Dr. Knowles [had “no recollection of whether"] normal 
procedures [as to paperwork "were actually followed in this particular case"). 
(Tr. 349) [But he knew that they were. (Tr. 267, 276, 279)] Reports of 
reactions to digital palpations will include observations as to loci and degree 
even if such are not bilateral. (CX 1, 2; Tr. 161, 282) 

12. Immediately following the examinations by Drs. Riggins and 
Knowles, the Government’s employees began to generate documents relating 
to their conclusions. These veterinarians and their assisting investigators 
customarily utilize informal notes, a Government form entitled "Summary of 
Alleged Violation{s, VS] Form 19-7" and affidavits. The form, received as CX 
1, was used to identify "Pride’s Rare Delight" and those responsible for its 
condition. USDA investigator John Eades, after having been informed by the 
veterinarians that a perceived violation existed, proceeded to elicit information 
from the custodian of "Pride’s Rare Delight" and recorded that information 
on a blank form. (Tr. 177, 327[-328]) Thereafter, the incomplete form was 
given to Dr. Knowles who then proceeded to record his clinical observations 
and by the schematic diagrams displayed on this form, the loci on the horse’s 
forelimbs, which when palpated, were found to be sore. (Tr. 269-270) 
Dr. Knowles was required to retain the memory of his examination for five to 
ten minutes before recording the results. (Tr. [329-]330) The delay in 
completing the form may have been sufficiently long as to permit him to 
examine other horses{, but, no evidence was presented that Dr. Knowles 
actually did examine other horses while waiting a few minutes for Mr. Eades 
to complete his part of the VS Form 19-7]. (Tr. 345-346[, 353]) Dr. Knowles 
examined ten to fifteen other horses on the same evening he examined 
“Pride’s Rare Delight.” (Tr. 337-338) Dr. Knowles maintains a notebook into 
which the results of examinations are entered. Dr. Knowles testified that this 
notebook may not have been employed following his examination of "Pride’s 
Rare Delight." This notebook was unavailable at the hearing. (Tr. 353-354) 
After Dr. Knowles affixed his signature to this form, Dr. Riggins also signed 
it without further notation. (Tr. 217) Dr. Riggins may also have recorded his 
clinical observations on informal notes which were unavailable at the time of 
the hearing. (Tr. 215) This [19-7] form is in the record as CX 1. 

13. Dr. Knowles, as primary author of this form, had a photocopy made 
of it and took the photocopy to his residence. There, he prepared a 
statement, based upon his review of the facts set forth on this form. (Tr. 268- 
269) This statement, holographic in nature (Tr. 279), is in the record as CX 
3A. Thereafter, Mr. Eades transcribed this statement and Dr. Knowles 
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executed it as an affidavit (Tr. 272-273), which was received in the record as 
CX 3.... [Inadvertently, Mr. Eades dropped one line containing nine words 
from Dr. Knowles’ statement when Mr. Eades made his transcription: 
“posterior pastern and a strong pain response on the".} (Tr. 275) 
Dr. Knowles had no recollection at the hearing of the preparation of CX 3A 
or of the review of CX 3[, but Dr. Knowles testified that CX 3A was his 
handwriting and because of his normal procedures that he was sure it was 
written the next day after the Show]. (Tr. [268-269, 275-]276) Dr. Knowles 
had no recollection at the hearing of the number of the "Summary of Alleged 
Violation{s}" forms he completed at the show. (Tr. 324 .. .) 

14. _ Dr. Riggins’ signature affixed to CX 1 reflects his concurrence with 
the record of observations made by Dr. Knowles. (Tr. 219) The record does 
not reveal when Dr. Riggins signed this form, nor the length of time between 
his examination of "Pride’s Rare Delight” and the execution of the form, which 
he testified was completed “immediately.” (Tr. 214) However, a time interval 
[of "five to ten minutes"} did occur (Tr. 330) and other duties could have been 
performed (Tr. 345-346) prior to the completion of CX 1 and prior to the 
preparation of an affidavit received into the record as CX 4{, but, there was 
no evidence presented that other duties were, in fact, actually performed]; 
Dr. Riggins may have.also referred to informal notes which were unavailable 
at the hearing. (Tr. 215...) Dr. Riggins acknowledged . . . [that when he 
finds pain in a horse, and then makes the medical conclusion or opinion that 
the horse has been sored, he bases his medical opinion on his experience that 
Tennessee Walking Horses are “normally” sored by artificial means to cause 
a type of pain that is not found in "a horse fresh out of the pasture or a 
Thoroughbred or some other kind of horse" (Tr. 226-27). The context of 
Dr. Riggins’ testimony is that after a certain kind of pain is found in a 
Tennessee Walking Horse, he is able to tell from his experience whether the 
horse has been sored by artificial means, or, e.g., the pain is because of an 
injury. (Tr. 226-227, 246-247, 249-257). Out of about 10,000 Tennessee 
Walking Horses Dr. Riggins has examined for soring, he has "written up as 
sore” only about "two percent or three percent, something like that" (Tr. 260). 
His testimony as a whole reveals no bias that Tennessee Walking Horses are 
normally sored. He testified that, "[nJormally, I think they are [sored] at 
times" (Tr. 227) (emphasis added).]} 

15. Neither Dr. Riggins in his affidavit nor Dr. Knowles in his statement 
and affidavit described the reported non-compliance with the Department’s 
Scar Rule (CX 1[; Tr. 321]), omissions which would not have occurred if non- 
compliance with such rule had in fact existed. (Tr. 349) ... Dr. Knowles 
testified that if non-compliance with the Scar Rule existed he should have 
mentioned it in his affidavit. (Tr. 321) [Dr. Knowles admitted "mistakes can 
be made" (Tr. 348). The Scar Rule imposes an irrebuttable presumption of 
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soreness, when its conditions are met; but, the USDA veterinarians did not 
mention the Scar Rule. This supports the conclusion that the box in item 34 
of the VS Form 19-7 as to compliance with the Scar Rule was inadvertently 
marked "No" when it should have been marked "Yes."] Dr. Riggins testified 
he has developed his own subjective standards for the determination of injury 
inflicted on walking horses, acknowledging there are no published guidelines. 
(Tr. 233) If Dr. Riggins had noticed inflammation, he would have reported 
it in his affidavit. (Tr. 232[-233]) Dr. Riggins also testified that . . . training 
devices (chains) or inflammatory chemicals could cause bilateral injury and 
that [other] injuries ... not bilateral [are caused by such things as cuts or 
bruises, which things Dr. Riggins can ascertain by his experience and training 
are] such [as] would not have been caused by chains or acid. (Tr. 250[-257]). 
Dr. Knowles testified that reports completed by the Government veterinarians 
concerning their physical examinations of horses could suffer from mistakes. 
(Tr. 348). 

16. Dr. Randall Baker, a veterinarian, and a recognized expert [in the 
"field of veterinary medicine in equine practice (Tr. 375),"] has specialized in 
equine practice of fifteen years, including the diagnoses of diseases and 
afflictions of Tennessee Walking Horses. (Tr. 373-375) [However, unlike the 
APHIS VMOs, Dr. Baker is not qualified as an expert in detecting artificially- 
induced soreness in these horses. Dr. Baker admits that a significant portion 
of his income is derived from employment by owners and trainers of 
Tennessee Walking Horses. (Tr. 392) Complainant made an offer of proof 
at the hearing, which I accept as evidence (7 C.F.R. § 1.141(g)(7)), that 
Dr. Baker has "repeatedly been called upon by members of the industry to 
examine their horses after those horses have been found sore by the United 
States Department of Agriculture, and that he has, in every case, testified that 
he has not found the horse to be sore.” (Tr 389)] Dr. Baker examined 
"Pride’s Rare Delight" approximately . . . [at 9:00 p.m. on August 25, 1988, 
which would be 90 minutes] after the examinations by Drs. Riggins and 
Knowles. (CX 1 [at box 4]; Tr. [376-]377) [Dr. Baker testified that] “Pride’s 
Rare Delight" reacted inconsistently, both as to loci and degree, to digital 
palpation of its forelimbs by Dr. Baker. (Tr. 378) [Dr. Baker testified that 
"[d]ue to the inconsistency of the responses, it was my opinion that they were 
not strictly due to pain." (Tr. 379)] Within two hours of Dr. Baker’s initial 
examination, "Pride’s Rare Delight" had been transported to Dr. Baker’s 
treatment facility and there impounded for two and one-half days ["in a box 
stall in [Dr. Baker’s] barn at approximately 11:00 p.m. on the evening of 
August 25th, [19]88, ... until ... around 11:00 a.m. on August the 28th"}. 
(Tr. 379) Dr. Baker examined this horse on August 26, 27, and 28, 1988, 
including digital palpation and [he testified that he] observed that it continued 
to react inconsistently, both as to loci and degree. (Tr. 380-382) The skin on 
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the forelimbs did not "“scurf-up" while “Pride’s Rare Delight" was at 
Dr. Baker’s barn. (Tr. 380) The term "scurf-up" describes the exfoliation of 
dermal layers as a result of abrasion or reaction to chemicals. (Tr. 298, 344, 
347) The Government’s veterinarians had reported (CX 1[, item 38]), the 
presence of an “aromatic substance around pastern.” [(Tr. 291)] Dr. Baker 
concluded that “Pride’s Rare Delight” was, at no time during his observations, 
suffering pain. (Tr. 381) 

17. Dr. Riggins and Dr. Knowles employ examination techniques to 
distinguish a pain response to. . . their palpation from the reactions of a "silly" 
or nervous horse. (Tr. 211-212, 266-267) 

18. Both Government veterinarians testified that during their 
examinations for compliance with the Act they customarily apply examination 
methods and employ their experience to distinguish artificially caused "soring" 
from pain resulting from other causes such as injury or illness. (Tr. 226-227, 
[246-247,] 250-256, 285-286) 

19. Mr. Tuck used action devices in training “Pride’s Rare Delight" and 
the horse would have been shown in action devices if it had not been rejected 
as a competitor by the DQP. (Tr. 452-453) 

20. Both Government veterinarians testified that in forming their 
opinion that a horse is “sore,” as defined by the Act, they make a 
determination that the horse would reasonably be expected to experience pain 
when moving[, thereby meeting the definition of “sore” in 15 U.S.C. § 1821(3)]. 
(Tr. 225, 284) 

[20a. The VMOs’ testimony, the Summary form (CX 1), and the two 
doctors’ sworn affidavits (CX 3, 4) together show the following facts: (1) the 
horse, "Pride’s Rare Delight," was excused before the Show by the DOP (Bob 
Flynn) (CX 1, 3, 4; Tr. 441); (2) CX 1, Item 35, contains a diagram of the 
horse’s pasterns with marks to show where the horse was sore (Tr. 269-70); 
(3) on CX 1, check marks for both legs were made in Item "36(3) Lt. and 
Rt.," which indicates forelegs are "abno:mal,” and an explanation in Item 35 
of the Summary form states that the pastern of each foreleg exhibited 
“extreme pain" and/or "strong pain" on the front and back of each pastern, 
and these same facts were set forth in detail in both doctors’ sworn affidavits 
(CX 3, 4); (4) Dr. Knowles observed the horse tightening his abdominal 
muscles, moving (withdrawing) his feet, and pulling back his weight to his rear 
feet, when the horse’s front pasterns were palpated (CX 3), and Dr. Riggins 
observed the horse jerk his feet, tuck his abdominal muscles, and move his 
back feet upon palpation (CX 4); (5) both VMOs observed the other VMO’s 
examination of “Pride’s Rare Delight,” and completely corroborated their 
individual findings (CX 1, 3, 4); (6) both VMOs agreed the horse was sore as 
defined in the Horse Protection Act, and both VMOs’ professional opinion 
was that the horse’s pain was caused by caustic chemicals and/or action 
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devices (CX 3, 4; Tr. 246-247); (7) both VMOs used examination techniques 
to distinguish a pain response to their palpation from the reactions of a “silly” 
or nervous horse (Tr. 211-212, 266-267); (8) both VMOs determined that the 
horse would reasonably be expected to experience pain when moving, thereby 
meeting the definition of sore in 15 U.S.C. § 1821(3) (Finding 20); and (9) 
although the VMOs had no present recollection of "Pride’s Rare Delight,” the 
VMOs testified that they use routine techniques in examining horses, and this 
together with the affidavits and Summary VS Form 19-7 assured them that 
this horse was the correct horse, correctly diagnosed (Tr. 213-214, 219, 224, 
228, 233, 245-247, 264-269, 276, 279).] 

21. ~_—‘At all times relevant herein Eddie C. Tuck was the trainer of the 
horse known as “Whittlcr’s Warning." (Answer { IE) 

22. Mr. Tuck transported “Whittler’s Warning" to the Gaston County 
Charity Horse Show to be shown on June 9, 1989, and was responsible for 
preparing the horse for this Show. (Tr. 455-459) 

23. § “Whittler’s Warning” was entered as Entry No. 259 in Class 48, at 
the Gaston County Charity Horse Show at Dallas, North Carolina, which was 
held on June 9, 1989. (Answer { IE) Mr. Tuck denied that he entered 
"Whittler’s Warning” at this Show. (Tr. 446) 

24. Mr. Tuck presented "Whittler’s Warning" to DOP, Eddie Potts, for 
pre-show inspection on June 9, 1989. (CX 10; Tr. 466) [Mr. C. Scott 
Lambert testified that] Mr. Lonnie Messick, the director of the DOQPs, and 
Mr. C. Scott Lambert, a member of the industry's regulatory committee, were 
called to attend the show while it was in progress to investigate complaints 
concerning the palpations of animals presented to Mr. Potts. [Mr. Lambert 
testified that they] concluded that the Government’s employees had so 
pressured Mr. Potts that Mr. Potts had abandoned independence in the 
conduct of his examinations. (Tr. 401) ...[Mr. William Dwaine Elliott, a 
horse trainer who has been sanctioned three times under the Horse Protection 
Act (Tr. 418-420, 426), and who admittedly had little or no training in the 
proper techniques of palpation (Tr. 415-416), but who, nonetheless, has 
palpated horses thousands of times (Tr. 416), palpated “Whittler’s Warning" 
before the official pre-show examination, and found him to be sound (Tr. 
421-422),] 

25. DQP Potts rejected "Whittler’s Warning” as a competitor. (CX 10; 
Tr. 466) Mr. Potts’ action was subsequently reversed by the Industry's 
Regulatory Commission. (Tr. 52) 

26. Dr. William Martin and Dr. David Kelley are _ veterinarians 
employed by the United States Department of Agriculture. Dr. Martin had 
been examining horses for compliance with the Act for ten years. (Tr. 62) 
Dr. Kelley had been involved in enforcement of the Horse Protection Act for 
seven years and had examined more than one thousand horses. (Tr. 119-120) 
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Dr. Martin and Dr. Kelley severally examined “Whittler’s Warning" on June 9, 
1989. Dr. Martin was also responsible for the preparation of statistical reports 
to his supervisors and for the monitoring and supervision of the job 
performance by the DQP. (Tr. 63-65) 

27. ‘Neither Dr. Martin nor Dr. Kelley could recall their examinations, 
and hence the results thereof, at the hearing. (Tr. 75, 84, 125) 

28. Upon completion of their several examinations, Dr. Martin and 
Dr. Kelley recorded the results thereof by different methods. Dr. Martin 
testified that he used a [legal] note pad to record the results of his 
examination and that he would have recorded his results immediately, or 
within an hour. (Tr. 82) Dr. Kelley testified that he used a blank copy of the 
Government’s "Summary of Alleged Violation[s,” VS] Form 19-7, to record the 
results of his examination (Tr. 132), and would have done so with{in] a half- 
hour of his examination. (Tr. 489) Thereafter, Dr. Martin’s field notes were 
destroyed and were not available at the hearing (Tr. 110), and Dr. Kelley’s 
field notes, [if there were any,] were apparently lost, and likewise, were not 
available at the hearing. (Tr. 132, 482, 484-485, 487) Dr. Martin, as an 
assistant to Dr. Kelley (Tr. 68), prepared an affidavit from his notes (Tr. 82- 
85), which affidavit was dated July 5, 1989, and received into the record as CX 
6. Dr. Kelley likewise prepared an affidavit which was dated June 12, 1989, 
and received into the record as CX 5. However, Dr. Kelley's affidavit was 
based upon facts recorded on the Form 19-7. (CX 2; Tr. 136). Attestation 
of Dr. Martin’s affidavit was before Aubrey Suber, an individual who did not 
appear as a witness at the hearing. (CX 6) Attestation of Dr. Kelley's 
affidavit was before Francis Keyser, an individual who did appear as a witness 
at the hearing. (CX 5) 

29. Mr. Keyser and Dr. Kelley also prepared the "Summary of Alleged 
Violation{s," VS] Form 19-7, received in the record as CX 2. Dr. Kelley used 
Items 14 and 15 to identify Mr. Tuck as the trainer of the subject horse. (Tr. 
22) Dr. Kelley did not record all of the information . . . required by Item 36. 
(Tr. 482) Even though Dr. Kelley . . . [testified that "[a] poor image horse is 
technically sore” (Tr. 70), a legal conclusion which is far too broad to be 
sound in all circumstances,] Dr. Kelley did not record any information relative 
to "Whittler’s Warning[’s]" way of going, attitude, stance, respiration or 
perspiration[, but, he put a dash in each of Items 29-32, relating to those 
matters, to show he had considered them, but observed no abnormality (Tr. 
479)]. Dr. Kelley . . . expected these to be normal, as this was a pre-show 
examination. (Tr. 479, 480-482, 491) [But he would have recorded any 
abnormality observed as to these matters (Tr. 479).] Dr. Kelley testified he 
would have reported the presence of any [other] abnormality (Tr. [141-]142), 
but did not ... [find the alleged] callus on the left pastern, [which was 
covered with "some black magic” spray by Mr. William Dwaine Elliott, as 
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admitted by Mr. Elliott in his tcstimony.] (Tr. 422) Dr. Kelley used the 
schematic diagrams at Item 35 to locate the loci on the forelegs of "Whittler’s 
Warning” at which the pressures of digital palpation by the veterinarians 
resulted in a reaction by “Whittler’s Warning" to pain. (Tr. 131) These 
diagrams {of the front view} do not display the anterior portions of either the 
left or right forelimbs of “Whittler’s Warning" as being in any manner 
afflicted[, but the marks on the diagrams of the left foot’s medial and lateral 
aspects do show the pain responses on the anterior portion of the left foot.] 
(Tr. {159-]160) [As just stated,] these diagrams [of the front view] do not 
display the locus of pain attested to have existed in the center portion of the 
lower coronet of the left pastern[, but that locus of pain is shown by marks on 
the diagrams of the medial and lateral aspects of the left foot]. (Tr. 150-156) 
Both Dr. Martin and Dr. Kelley agreed that [the] pain [observed] at these loci 
. . . Should [also] have been recorded [on the front view] at Item 35. (Tr. 156, 
160; CX 5, 6) [Dr. Martin testified, however, that the drawings in the 
medial/lateral, left foot diagram would accomplish the same thing as 
displaying the marks on the frontal anterior aspect of the left pastern (Tr. 
159-160)]. .. . [Although Dr. Kelley did not check the "Yes" or "No" box in 
Item 34 relating to Scar Rule Compliance, he put an "X" in the Block at the 
beginning of Item 34, which showed that he “considered it,” and he testified 
that “if it wouldn’t have been in compliance, I would have marked it as such" 
(Tr. 477).] 

30. Dr. Kelley attested (CX 5) to facts on June 12, 1989, which were 
. . . [the same as the facts] recorded [on the VS Form 19-7 (CX 2)] on the 
evening of June 9, 1989 (CX 2; Tr. 488), in that pain was. . ."") noted on CX 
2 as existing in the "front aspect of the left foot," as recorded on CX S{, i.e., 
it was noted on the diagrams of the medial and lateral aspects of the left foot 
on CX 2, which accomplishes the same purpose as if it had also been shown 
on the front view (Tr. 155-156, 159-160)]. Dr. Kelley prepared his affidavit, 
which is CX 5, from the Form 19-7, which is CX 2. (Tr. 136) Dr. Kelley 
testified that he would have relied on the schematic drawing at CX 2 to locate 
reaction loci. (Tr. 151) 

31. Dr. Martin attested (CX 6) to facts on July 5, 1989, which were . . . 
[the same as the facts] recorded [on the VS Form 19-7 (CX 2)] on the 
evening of June 9, 1989 (CX 2), in that pain was .. .'") noted on CX 2 as 
existing in the "center portion of the lower coronet of the pastern,” as 
recorded on CX 6], i.e., it was noted on the diagrams of the medial and lateral 


{ “The ALJ’s "not" is omitted.] 
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aspects of the left foot on CX 2, which accomplishes the same purpose as if 
it had also been shown on the front view (Tr. 155-156, 159-160)]. Dr. Martin 
has never declared a horse to be sore if a reaction to palpation exists in but 
one forelimb. (Tr. 107) [Dr. Martin found abnormal sensitivity in both the 
media) and Jatera) hee) bulbs of the left forelimb pastern, and the "identical" 
pain responses were found in the right forelimb pastern. (CX 6)]| 

(Dr. Martin testified that when he detects pain, the "very fact that it’s a 
Tennessee Walking Horse makes me suspicious that chemicals and action 
devices have been on it" (Tr. 100-101), but that he forms a medical opinion 
as to whether that was done based on his training and experience (Tr. 101, 
108-114).] 

32. Dr. Martin testified that the Department’s two examining 
veterinarians need not agree as to the location of sore spots on a horse’s 
forelimbs in order for a case to be initiated pursuant to the Act. (Tr. 79) 

33. Dr. Kelley testified that the Department’s two examining 
veterinarians must agree as to the location of sore spots on a horse’s forelimbs 
in order for a case to be initiated pursuant to the Act. (Tr. 124, 127, 156) 

34. Drs. Martin and Kelley determined that the results of their 
examinations permitted a conclusion that “Whittler’s Warning" was "sore as 
defined by the Horse Protection Act." (CX 5, 6) 

[34a. Together, the Summary form (CX 2), affidavits, and testimony show 
the following facts: (1) the horse, “Whittler’s Warning," was excused by the 
DQP (Mr. Potts) before the Show for being “[s]ensitive in both front feet" 
(CX 10; see also CX 2, 5, 6); (2) Dr. Martin’s duties included monitoring, 
evaluating and supervising DQPs, which Dr. Martin was doing on June 9, 1989 
(Tr. 63-66); (3) the fact that the Industry Regulatory Committee reversed the 
DOP’s ticket has no bearing whatever on this proceeding (Tr. 52-53, 69); (4) 
Dr. Kelley made the marks in Item 35’s schematic diagrams to show where on 
the horse’s front pasterns the VMOs found pain reactions to their digital 
palpation (Tr. 131; CX 2, 5, 6); (5) both VMOs found abnormal pain response 
in the back aspect of the posteriors of both forelimbs, i.e., the medial and 
lateral heel bulbs, and both VMOs found pain response in only the front 
aspect of the left foot (CX 2, 5, 6; Tr. 131-135, 150-160, 488); (6) when 
Dr. Martin palpated the back of the left pastern, "the horse gave a body 
english type pain response in that he snatched the foot in an attempt to 
dislodge it from [his] hand, simultaneously rolled his shoulder, and tucked up 
his flanks in an involuntary pain response" (CX 6); (7) the back of the right 
front pastern exhibited the same response when similarly palpated (CX 6); (8) 
both VMOs followed their normal and routine pattern in the examination of 
“Whittler’s Warning,” such that both VMOs were able to testify credibly, based 
on past recollection recorded, about detected soreness in this horse, even 
though neither Dr. Martin nor Dr. Kelley remembered this specific horse (Tr. 
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74-76, 82-89, 125, 132, 135-136, 482-483, 485-490); (9) as part of the routine 
method of examination, the VMOs distinguished pain which is "inflicted by an 
artificial means” (Tr. 73), which is “primarily chemicals or action devices" (Tr. 
91), from that caused by illness or injury (Tr. 91-92, 103-114, 138-139, 146); 
(10) the VMOs also ruled out that the pain response exhibited by "Whittler’s 
Warning” was not the horse being “silly".about his feet (Tr. 73-76, 122-123); 
(11) in Dr. Martin’s professional opinion, the horse was sored by a 
combination of the use of chemical blistering agents and concurrent abusive 
use of action devices creating a “chain battering” effect (CX 6; Tr. 105); (12) 
Dr. Kelley testified that when he forms the medical opinion that a horse is 
sore, he “would know because of [his] training and experience that it was 
abused,” but he “would not know . . . exactly if it was chemical and/or physical 
or a combination" (Tr. 146); (13) both VMOs testified that in their individual 
routines of examining Tennessee Walking Horses, when such a horse is found 
to be sore, a determination is made that it can reasonably be expected that 
the horse would be in pain while moving (thereby violating 15 U.S.C. § 
1821(3)(D)) and to show the horse while sore would be harmful to the horse 
(Tr. 97-98, 103-105, 153-154); and (14) both VMOs corroborated the other 
veterinarian’s observations (CX 2, 5, 6).] 

35. Mr. Tuck will suffer substantial financial reversals should he be 


required to pay civil penalties in the amount of $4,000 as a result of these 
proceedings. (Tr. 431[{-432], 450-451) 

36. Mr. Tuck [testified that it] will ["[p]robably close me down"] should 
he be barred from participation in the Walking Horse Industry for two years 
as a result of these proceedings. (Tr. 432) 


Conclusions 


Based upon an evaluation of all evidence, the entry of findings above and 
the application of appropriate law, it is determined that Eddie C. Tuck was 
the trainer of “Pride’s Rare Delight" and entered for the purpose of showing 
or exhibiting that horse, on August 25, 1988, at the Tennessee Walking Horse 
National Celebration at Shelbyville, Tennessee. . . . It is further determined 
that Eddie C. Tuck was the trainer of "Whittler’s Warning” and entered for 
the purpose of showing or exhibiting that horse, on June 9, 1989, at the 
Gaston County Charity Horse Show at Dallas, North Carolina. . . . 


Discussion 
The Act was intended to reduce the incidents of cruelty of animals, thereby 


enhancing the integrity of the horse breeding and showing industries. 
Thorton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). As 
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recently as 1987, the United States Court of Appeals for the District of 
Columbia Circuit'® has demanded stricter compliance with the intent of 
Congress that soring be stopped under the Horse Protection Act: 


The Act was clearly designed to end soring. It explicitly finds that 
soring is “cruel and inhumane," flatly prohibits the showing in a horse 
show of “any horse which is sore," and makes it a criminal offense 
knowingly to do so. Moreover, Congress amended the Act in 1976 "to 
stop an inhumane and harmful practice that the Congress thought 
would end when it enacted [the original Act], but which has not in fact 
ended.” [Brackets by the court.] 


American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6-7 (D.C. Cir. 1987), 
on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 

It is not difficult to perceive that Congress intends that the health and 
comfort of walking horses be preserved and that those persons who compete 
in this sport do so fairly. In order to obtain the desired results, rules exist. 
However, rules also exist by which occurrences of violations may be 
displayed. . . . 

Dr. Knowles, Dr. Riggins, Dr. Martin and Dr. Kelley testified that their 
employer requires the physical examination of animals which are possible 
victims of abuse. These veterinarians have devoted years of their careers to 
this goal, and, they are experts at the detection of practices injurious to 
sensitive beasts. Their demeanor and words reflect ... rapport with the 
animals which depend on the protective shield of the Department. However, 
the Department’s veterinarians are also saddled with human frailties, which 
did not permit their recollection of events which occurred almost four years 
prior to their public testimony. Upon the failure of recollection, the rules of 
evidence permit substitutes. These substitutes are alternative forms of 
proof. ... The Department has recognized these alternative forms of proof 
as substantial evidence, reliable and probative, and, indeed, has previously 
directed that specific affidavits and reports of veterinarians, such as those 
received into this record as exceptions to hearsay rules, ... [fulfill the 
requirements of the Administrative Procedure Act (5 U.S.C. § 556(d)) that 
such evidence be substantial, reliable and probative]. Cecil Jordan, et al., 51 
Agric. Dec. 1229, 1229-30 (H.P.A. Dkt. No. 91-23) (Remand Order) 
(October 22, 1992). 


"Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. 15 U.S.CA. § 1825(b)(2) (West 1982 and Supp. 1992). . . . 
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[Pages 18 through 29 (and the first part of page 30) of the Discussion 
section of the Initial Decision are omitted, for the reasons set forth in my 
Additional Conclusions, infra.} 

There are other issues raised in the briefs. 

These include the interpretation of the intent of Congress in its use of the 
term "enter." Respondent asserts that Mr. Tuck did not "enter" the animals 
entrusted to his stewardship as a trainer. Contrary to respondent’s 
contentions, I find that complaint counsel has established by substantial 
evidence that respondent entered both horses in their respective shows within 
the meaning of the Act. Respondent contends that “entcring" when used in 
context with the other words of section 5(2)(B) of the Act "means doing 
whatever is specifically required by the management of any particular horse 
show to cause a horse to become listed on the class sheet for a specific class 
of that horse show." (Brief for Respondent at 11) Respondent’s proposed 
limited definition of “entering” was specifically rejected in William Dwaine 
Elliott, et al., 51 Agric. Dec. 334 (H.P.A. Dkt. Nos. 90-20 and 91-122) (May 14, 
1992), and recently affirmed in William Dwaine Elliott v. USDA, [990 F.2d 140, 
145 (4th Cir.), cert. denied, 114 S.Ct. 191 (1993)], as follows: 


Elliott asserts that “entering,” as used in 15 U.S.C. § 1824(2)(B), 


constitutes only registration of the horse and payment of the entry fee. 
The time period between such time and the actual show, he asserts, is 
not included within the meaning of “entering.” We cannot agree that 
“entering” means simply paying the fee and registering the horse for 
showing, which oftentimes is done by mail without the requirement for 
presenting the horse. Inspection of the horse is a prerequisite to the 
horse being eligible to show and the horse is not fully qualified to show 
until the inspection is passed. The plain meaning of "entering" a horse 
in a show would seem to encompass all the requirements—including 
inspection—and the time necessary to complete those requirements. 


Even if we were to agree, however, that the plain meaning of the 
Act is not clear, the USDA’s interpretation is entirely reasonable and 
consistent with Congressional intent and thus must be upheld. We 
think it stretches credulity to argue that Congress intended only to 
prohibit a horse being "sore" at registration or when being shown and 
between that time the horse is permitted to be "sore." The Act was 
passed to end the practice of making horses sore and to quash the 
competitive advantage gained by cruelly making a horse "sore." 
Congress stated that its purpose was to "make it impossible for persons 
to show sored horses in nearly all horse shows." See H.R. Rep. No. 
91-1597, 91st Cong., 2d Sess. 2, reprinted in 1970 U.S.C.C.A.N. 4870, 
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4871. Elliott’s reading of the Act would defeat this purpose by 
effectively making meaningless pre-showing inspections which are not 
contemporaneous with the registration and payment of the entry fee. 
We conclude that the USDA’s interpretation of "entering" is reasonable 
and not contrary to Congressional intent and thus we are bound to give 
it effect. Chevron U.S.A., 467 U.S. at 842, 104 S.Ct. at 2781. 


Respondent also contends that the word “entering,” as used in the Act, 
15 U.S.C.A. § 1824(2)(B), is unconstitutionally vague and therefore deprives 
him of his rights to due process. Counsel for Mr. Tuck proposes that there 
are two equally valid interpretations of the relevant provision: (1) the 
prohibition of entering of a horse which is sore for the purpose of showing 
that horse; and (2) the prohibition of entering a horse with the intention of 
showing it while it is sore, presumably at some time in the future. The 
argument is without merit. The Act does not prohibit intentions, but the 
action of entering thc horse while sore. 

Respondent’s vagueness argument was rejected in William Dwaine Elliott 
v. USDA, at [145-46], as follows: 


Elliott also argues that the Act is vague and thus unconstitutional. 
A statute is not void for vagueness if it: (1) establishes "minimal 
guidelines to govern law enforcement," and (2) gives reasonable notice 
of the proscribed conduct. Koleander v. Lawson, 461 U.S. 352, 358 
(1983) [(citations omitted)]. A law is considered vague if “a person of 
normal intelligence must guess at its meaning and differ as to its 
application. Connally v. General Construction, 269 U.S. 385, 391 (1926) 
[(citations omitted)]. A person of reasonable intelligence should have 
understood that the Act prohibits a trainer from making his horses 
“sore.” Section 1821(3) plainly prohibits any practice which may "result 
[or] can reasonably be expected to [cause] physical pain, distress, 
inflammation or lameness... .". Such explicit language clearly warns 
against the practice of making horses “sore,” however it may be 
accomplished, and that it does not violate due process. 


Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA 
veterinarians. In other words, he complains that the determination of 
"sore" depends on the subjective conclusion of the USDA veterinarian. 
In fact, the fact-finder makes the determination as to whether or not 
a horse was "sore". The USDA veterinarians merely provided evidence, 
through their diagnosis, as to whether or not this is the case. Their 
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findings are subject to the same scrutiny as any other evidence. As one 
court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that 
inherently present whenever expert opinion is used for 
evidentiary purposes in adjudicative proceedings. The 
evidentiary use of expert opinions, in particular those supported 
by live testimony and subject to the defendants’ cross- 
examination, does not violate the due process clause. See e.g., 
Richardson v. Perales, 402 U.S. 389, 408 (1971); Lloyd Sabaudo 
Societa v. Elting, 287 U.S. 329, 339-340 (1932) [(citations 
omitted)]. 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 


The evidence with respect to "Pride’s Rare Delight" demonstrates that 
respondent submitted the entry form, accompanied by a check covering the 
entry fee; transported the horse to the show; prepared the horse for exhibition 
and presented the horse for pre-show inspection. With regard to “Whittler’s 
Warning,” respondent also transported the horse to the show grounds, was 
responsible for its preparation for showing, presented the horse for inspection, 
and was the custodian of the horse to whom the DQP issued the DOP ticket. 
Both Summaries of Alleged Violation{s], VS Forms 19-7, name respondent as 
the party who paid the entry fee and "entered" the horse. In fact, Mr. Eades, 
who prepared one of the [VS] Forms 19-7, testified that it would have been 
the custodian of the horse, Mr. Tuck, who identified himself as the person 
who paid the entry fee and entered the horse. (Tr. 177-178) Mr. Keyser, who 
prepared the other [VS] Form 19-7, testified that Mr. Tuck told him that 
respondent “entered” six horses in the Gaston show. (Tr. 37-38) It is not 
credible that respondent, who has earned his living in the Walking Horse 
Industry for twenty-five years, was unable to determine that, proceeding as he 
did, through nearly every step of the entry process, constituted “entering” the 
horses. 

Counsel for respondent urges that the rule of lenity dictates a narrow 
construction of the term “entering” because the word is ambiguous, rendering 
the scope of the proscription unclear. (Brief for Respondent at 10) However, 
in view of the foregoing discussion and the Judicial Officer’s conclusion in 
William Dwaine Elliott, et al., 51 Agric. Dec. at 339, that the wording of the 
statutory provision “is quite explicit in the conduct it prohibits,” I find that 
there is no ambiguity to trigger application of the rule of lenity. The Supreme 
Court has directed that a statute is not “ambiguous” for purposes of lenity 
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merely because a more narrow construction is possible. Moskal v. United 
States, [498 U.S. 103, 107 (1990),] 111 S.Ct. 461, 465 (1990), aff'[g] 888 F.2d 
283 (3d Cir. 1989). 

Respondent’s contention that there is no evidence that each horse was 
entered for the purpose of showing or exhibiting, is also without merit. 
Respondent alleges that it is quite common to enter a horse for the purpose 
of acquiring an extra stall for "a feed or tack room, an office, a place to keep 
a dog or as a place to sleep.” (Brief for Respondent at 12) However, as 
counsel for respondent admits, “In these instances, the ‘entered’ horse is not 
even taken to the horse show." (Brief for Respondent at 13) Respondent’s 
suggestion that "Pride’s Rare Delight” and "Whittler’s Warning” were brought 
to the show grounds and presented to the DOP, thereby risking a violation of 
the Act if found to be sore, but were in fact entered in their respective shows 
only for the purpose of acquiring additional stall space, must be rejected as 
lacking record support. Moreover, respondent’s testimony demonstrates that 
both horses would have competed in their shows if they had not been 
excluded prior to competition. (Tr. 452-453) 

Respondent challenges the logical and legal validity of the statutory 
presumption of soreness from “abnormal sensitivity.” . . . 

Respondent also asserts that the Government veterinarians’ examination 
of the horse was in violation of section 4(3) of the Act, 15 U.S.C.A. 1823(e), 
which requires that inspections be conducted “in a reasonable manner.” 
Respondent contends that "the examinations of “Whittler’s Warning” and 
"Pride’s Rare Delight" were conducted by the USDA veterinarians in an 
unreasonable manner because they were conducted using only the method of 
digital palpation which is not sufficiently reliable to reasonably determine that 
a horse is ‘sore’ or even ‘abnormally sensitive’ . . . ." (Brief for Respondent 
at 26) However, the validity and sufficiency of the veterinarian’s professional 
opinion that an animal is "sore" based on his physical exam is well established 
in Departmental precedent. Larry E. Edwards, et al., 49 Agric. Dec. 188 
(1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) (unpublished), cert. 
denied, 112 S.Ct. 1475 (1992),] at 204-205. In A. S. Holcomb, 35 Agric. Dec. 
1165, 1167 (H.P.A. Dkt. No. 18) (July 26, 1976), it is stated: 


It is to be expected that in many, if not most, cases under the Horse 
Protection Act, the only evidence of soring will be the expert opinion 
of a veterinarian who testifies on the basis of his observation or 
examination that in his professional opinion, a particular horse was 
sored by the use of some chemical or mechanical agent, for the 
purpose of affecting its gait. 
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See also Fleming v. USDA, 713 F.2d 179, 182-183 n.7 (6th Cir. 1983), in which 
the physical examinations by palpation were described as the horse’s “physical 
reaction to touch.” 

Respondent also objects to complaint counsel’s reliance on evidence which 
constitutes hearsay under the Federal Rules of Evidence. (Brief for 
Respondent at 26-32) As counsel for respondent acknowledges, the Federal 
Rules of Evidence do not apply to these proceedings. Hearsay is admissible 
in administrative proceedings, and can constitute substantial evidence to 
support factual findings provided that it is reliable and probative evidence 
which meets the test of fundamental fairness. Hoska v. United States Dep’t of 
the Army, 677 F.2d 131, 138-139 (D.C. Cir. 1982); School Board of Broward 
County, Florida v. Department of Health, Education and Welfare, 525 F.2d 900, 
906 (Sth Cir. 1976). See also Richardson v. Perales, {[,402 U.S. 389 (1971),] at 
402; Bustos-Torres v. I.N.S., 898 F.2d 1053, 1055-1058 (Sth Cir. 1990); Maine 
Potato Growers, Inc., 34 Agric. Dec. 773, 791-792 (PACA Dkt. No. 2-2981) 
(April 23, 1975), aff'd, 540 F.2d 518 (1st Cir. 1976). The veterinarians’ 
affidavits and Summary of Alleged Violations, which are relied on by 
complaint counsel, are . . . recorded recollections of physical examinations. 
While none of the veterinarians enjoyed recollection of the examinations at 
the time of their testimony, it is established in Departmental precedent that 
factual patterns can exist in which "past recollection recorded is considered 
reliable, probative and substantial evidence, which fulfills the requirements of 
the Administrative Procedure Act, if the events were recorded while fresh in 
the witnesses’ minds." Cecil Jordan, et al., [52 Agric. Dec.] at 1230. 
Respondent’s challenge to Dr. Martin’s affidavit on the ground that it was not 
signed until July 5, 1989, nearly a month after the events, is without basis. No 
rigid rule determines the length of time which may pass without destroying the 
freshness of memory, for this purpose. See United States v. Patterson, 678 F.2d 
774, 779-780 (9th Cir.), cert. denied, 459 U.S. 911 (1982); United States v. 
Senak, 527 F.2d 129, 139-142 (7th Cir. 1975), cert. denied, 424 U.S. 907 (1976); 
United States v. FMC Corp., 306 F. Supp. 1106, 1137 (E.D. Pa. 1969). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The record in this proceeding is not unlike that which produced the Elliott 
decision in the Fourth Circuit (see Elliott v. Administrator, APHIS, 990 F.2d 
140 (4th Cir.), cert. denied, 114 S.Ct. 191 (1993)). The difference is that the 
ALJ in the proceeding, sub judice, agreed with the Complainant on ail issues 
except that of soreness, and matters related to a finding thereof. Herein, the 
ALJ faults the memory, methodology and credibility of the Department’s 
Veterinary Medical Officers (VMOs), ultimately dismissing the case. 
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I disagree that this record supports dismissal, for the reasons set forth 
below. 

Complainant argues on appeal (Complainant’s Appeal of the Initial 
Decision and Order (Oct. 27, 1993) (hereafter "CA")) that Complainant met 
its burden of proof that Respondent’s horses were sore in HPA Docket No. 
91-115 ("Pride’s Rare Delight" and "Whittler’s Warning"). I find that there is 
much more than a preponderance of the evidence that both horses were sore, 
when entered by Respondent, as alleged in the Complaint, which is all that is 
required." 


"Pride’s Rare Delight" Was Sore When Entered 


The evidence that “Pride’s Rare Delight" was sore relates almost entirely 
to the observations by two USDA veterinarians of the reaction of "Pride’s 
Rare Delight" to their palpation of the horse’s front pasterns (CX 1, 3, 3A, 
4). 

Although neither Dr. Riggins nor Dr. Knowles specifically remembers 
examining the horse, "Pride’s Rare Delight,” both doctors remember attending 
and being present at this particular horse show on behalf of the Department 
(Tennessee Walking Horse National Celebration, Shelbyville, Tennessee, 
Aug. 25, 1988) (Finding 9). After both doctors examined the horse, and 
investigator Eades filled out the upper part of the form (Tr. 177, 327-28), 
Dr. Knowles completed the Summary of Alleged Violations form (CX 1) 
within 10 minutes (Tr. 269-70, 330), while the facts were still fresh in his 
mind. Immediately thereafter, Dr. Riggins signed the form (Finding 10; Tr. 
214, 217). Dr. Riggins and Dr. Knowles each signed an affidavit on 
August 28, 1988, only 3 days after their examination of “Pride’s Rare Delight," 
which is sufficiently close in time to be regarded as trustworthy (CX 3, 4). 
Moreover, based on their consistent practice, the record shows that each of 
them prepared a draft of their affidavit on the day after their examination (Tr. 
221-23, 268-69, 275-76). Thus, I find the VMOs’ testimony, Summary form, 
and affidavits credible. 


"See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
US. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F'2d 770 (3d Cir. 1980). 


"The only other evidence is that the horse was “tucked while standing" (CX 1, Item 30), 
which is an indication that the horse was sore. 
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The VMOs’ testimony, the Summary form (CX 1), and the two doctors’ 
sworn affidavits (CX 3, 3A”, 4) together show the following facts: (1) the 
horse, "Pride’s Rare Delight," was excused before the Show by the DOP (Bob 
Flynn) (CX 1, 3, 4; Tr. 441); (2) CX 1, Item 35, contains a diagram of the 
horse’s pasterns with marks to show where the horse was sore (Tr. 269-70); 
(3) on CX 1, check marks for both legs were made in Item "36(3) Lt. and 
Rt.," which indicates forelegs are “abnormal,” and an explanation in Item 35 
of the Summary form states that the pastern of each foreleg exhibited 
“extreme pain" and/or “strong pain" on the front and back of each pastern, 
and these same facts were set forth in detail in both doctors’ sworn affidavits 
(CX 3, 4); (4) Dr. Knowles observed the horse tightening his abdominal 
muscles, moving (withdrawing) his feet, and pulling back his weight to his rear 
feet, when the horse’s front pasterns were palpated (CX 3), and Dr. Riggins 
observed the horse jerk his feet, tuck his abdominal muscles, and move his 
back feet upon palpation (CX 4); (5) both VMOs observed the other VMO’s 
examination of “Pride’s Rare Delight,” and completely corroborated their 
individual findings (CX 1, 3, 4); (6) both VMOs agreed the horse was sore as 
defined in the Horse Protection Act, and both VMOs’ professional opinion 
was that the horse’s pain was caused by caustic chemicals and/or action 
devices (CX 3, 4; Tr. 246-47); (7) both VMOs used examination techniques 
to distinguish a pain response to their palpation from the reactions of a "silly" 
or nervous horse (Tr. 211-12, 266-67); (8) both VMOs determined that the 
horse would reasonably be expected to experience pain when moving, thereby 
meeting the definition of sore in 15 U.S.C. § 1821(3) (Finding 20); and (9) 
although the VMOs had no present recollection of "Pride’s Rare Delight,” the 
VMOs testified that they use routine techniques in examining horses, and this 
together with the affidavits and Summary VS Form 19-7 assured them that 
this horse was the correct horse, correctly diagnosed (Tr. 213-14, 219, 224, 
228, 233, 245-47, 264-69, 276, 279). 

This evidence, which I find fully credible, refutes the arguments made by 
Respondent that "Pride’s Rare Delight" was not sore, and shows that the 
ALJ’s conclusions to that same end were therefore in error. 


CX 3A is the unsworn, handwritten record, prepared and signed by VMO Knowles, which 
was supposed to be copied verbatim by USDA Investigator Eades, for Dr. Knowles’ sworn, 
subscribed affidavit (Tr. 273-78). Mr. Eades inadvertently dropped a line following the words 
“pain response on the" from his transcription of CX 3A, identified here as CX 3. It is easy to 
see how the transcription error occurred because, not only do the same four words, "pain 
response on the," appear twice in the same sentence, but each of the four words, when used the 
second time, appears directly under the same word used the first time (see CX 3A, p. 1, attached 
as Appendix A). Accordingly, I accept Dr. Knowles’ testimony that CX 3 contains a "transcribing 
error” (Tr. 273), and hereafter, references to CX 3 are understood to include the deleted line 
from CX 3A. 
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"Whittler’s Warning" Was Sore When Entered 


The evidence that “Whittler’s Warning" was sore when entered relates 
entirely to the observations by two USDA veterinarians (VMOs) of the 
reaction of "Whittler’s Warning" to their palpation of the horse’s front 
pasterns (CX 2, 5, 6). Although neither Dr. Martin nor Dr. Kelley could 
recall his actual examination of "Whittler’s Warning,” nor the results thereof, 
at the hearing (Finding 27), both VMOs remember attending the Gaston 
County Horse Show, Dallas, North Carolina, on June 9, 1989, on behalf of 
USDA (Tr. 75, 125). 

Upon completion of their individual examinations, both doctors wrote 
down their observations, while still fresh in their minds. Dr. Martin testified 
that he records his results by making extensive notes on a legal pad 
immediately (and in no case longer than an hour), which notes he later uses 
to prepare his sworn affidavit (Tr. 82). Dr. Martin testified that his unfailing 
pattern and normal procedure, which he followed here on June 9, 1989, is to 
make a rough draft of his affidavit before retiring on the night of a violation 
(Tr. 83-85). The rough draft is then given to the typist in his area office 
(Conyers, Georgia) where it is typed in final for Dr. Martin’s review: which 
Dr. Martin’s review and subscription herein occurred on July 5, 1989 (Tr. 86), 
and the affidavit was admitted as CX 6 (Tr. 88-89). Dr. Kelley testified that 
he carries a blank Summary VS Form 19-7 to record the results of his 
examination, and would have so recorded the results within a half-hour of his 
examination (Tr. 132, 489). Dr. Kelley prepared his June 12, 1989, affidavit 
(CX 5) from the Summary VS Form 19+7 of June 9, 1989 (Tr. 135-36). The 
Summary VS Form 19-7 was filled out by Dr. Kelley within a half-hour of the 
examination (Tr. 488-91), and was signed by both VMOs and admitted as 
CX 2 (Tr. 135). I find the VMOs’ testimony, Summary form (CX 2), and the 
VMOs’ affidavits (CX 5, 6) credible. 

Together, the Summary form (CX 2), affidavits, and testimony show the 
following facts: (1) the horse, "Whittler’s Warning," was excused by the DOP 
(Mr. Potts) before the Show for being "[s]ensitive in both front feet" (CX 10; 
see also CX 2, 5, 6); (2) Dr. Martin’s duties included monitoring, evaluating 
and supervising DOPs, which Dr. Martin was doing on June 9, 1989 (Tr. 
63-66); (3) the fact that the Industry Regulatory Committee reversed the 
DOQP’s ticket has no bearing whatever on this proceeding (Tr. 52-53, 69); (4) 
Dr. Kelley made the marks in Item 35’s schematic diagrams to show where on 
the horse’s front pasterns the VMOs found pain reactions to their digital 
palpation (Tr. 131; CX 2, 5, 6); (5) both VMOs found abnormal pain response 
in the back aspect of the posteriors of both forelimbs, i.e., the medial and 
lateral heel bulbs, and both VMOs found pain response in only the front 
aspect of the left foot (CX 2, 5, 6; Tr. 131-35, 150-60, 488); (6) when 
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Dr. Martin palpated the back of the left pastern, "the horse gave a body 
english type pain response in that he snatched the foot in an attempt to 
dislodge it from [his] hand, simultaneously rolled his shoulder, and tucked up 
his flanks in an involuntary pain response" (CX 6); (7) the back of the right 
front pastern exhibited the same response when similarly palpated (CX 6); (8) 
both VMOs followed their normal and routine pattern in the examination of 
"Whittler’s Warning,” such that both VMOs were able to testify credibly, based 
on past recollection recorded, about detected soreness in this horse, even 
though neither Dr. Martin nor Dr. Kelley remembered this specific horse (Tr. 
74-76, 82-89, 125, 132, 135-36, 482-83, 485-90); (9) as part of the routine 
method of examination, the VMOs distinguished pain which is “inflicted by an 
artificial means" (Tr. 73), which is "primarily chemicals or action devices” (Tr. 
91), from that caused by illness or injury (Tr. 91-92, 103-14, 138-39, 146); (10) 
the VMOs also ruled out that the pain response exhibited by "Whittler’s 
Warning” was not the horse being "silly" about his feet (Tr. 73-76, 122-23); 
(11) in Dr. Martin’s professional opinion, the horse was sored by a 
combination of the use of chemical blistering agents and concurrent abusive 
use of action devices creating a "chain battering” effect (CX 6; Tr. 105); (12) 
Dr. Kelley testified that when he forms the medical opinion that a horse is 
sore, he “would know because of [his] training and experience that it was 
abused,” but he “would not know . . . exactly if it was chemical and/or physical 
or a combination" Tr. 146); (13) both VMOs testified that in their individual 
routines of examining Tennessee Walking Horses, when such a horse is found 
to be sore, a determination is made that it can reasonably be expected that 
the horse would be in pain while moving (thereby violating 15 U.S.C. § 
1821(3)(D)) and to show the horse while sore would be harmful to the horse 
(Tr. 97-98, 103-05, 153-54); and (14) both VMOs corroborated the other 
veterinarian’s observations (CX 2, 5, 6). 

This evidence, which I find fully credible, refutes the arguments by 
Respondent that "Whittler’s Warning” was not sore, and shows that the ALJ’s 
conclusions to that same end were therefore in error. 


VMOs’ Palpation Evidence Sufficient to Show Soreness 


In reading the transcript of this proceeding, I noted that a great deal of the 
cross-examination of USDA’s expert veterinarians, and the reasoning of the 
ALJ’s Initial Decision, questioned the VMOs’ "subjective" judgments. 
Frequently, in Horse Protection Act cases, the evidence relates solely to 
observations based on palpation. As stated in In re Edwards, 49 Agric. Dec. 
919, 919 (1990) (Order Denying Petition for Reconsideration of Jn re Edwards, 
49 Agric. Dec. 188 (1990), aff'd per curiam, 943 F.2d 1318 (11th Cir. 1991) 
(unpublished), cert. denied, 112 S.Ct. 1475 (1992)), "[i]n many prior cases, the 
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only evidence that a horse was sore was the professional opinion of the 
Department’s veterinarians, based upon their palpation of the horse’s 
pasterns.” In the original decision in Edwards, in affirming the finding of the 
Chief ALJ that the horses involved in the case were sore, based solely on 
evidence of the horses’ reaction to palpation, the Judicial Officer stated (49 
Agric. Dec. at 204-06): ; 


Respondents contend, in particular, that no thermovision was used 
here, but thermovision has not been used by the Department at a horse 
show since about 1981 (Tr. 485-86). Ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by 
the Department’s veterinarians, without any thermovision evidence. 
See, e.g., In re Purvis, 38 Agric. Dec. 1271, 1274-79 (1979); In re 
Whaley, 35 Agric. Dec. 1519, 1523 (1976). As stated in Purvis, supra, 
38 Agric. Dec. at 1273-74: 


Both veterinarians determined that the horse was sored 
primarily because mild or light palpation of the pastern area of 
each front foot revealed a sensitive spot about the size of a dime 
on the medial surface of the bulb of the heel on the rear portion 
of each front foot. The sensitive spots were almost identically 
located on each foot, and were in the exact spot where the 
collar worn on the feet during the Show would "bang" as the feet 
moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 
Respondent Groover testified that the horse was not sored. 


In addition, the respondents argued that complainant did not 
use a swab test, photographs or thermographs. . . 


SAs held in Jn re A.S. Holcomb, HPA Doc. No. 18, 35 Agr 
Dec [1165, 1167] (decided July 26, 1976), the professional 
opinion of a Department veterinarian based on his physical 
examination of a horse is sufficient to support a finding that a 
horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated 
{(emphasis added)}: 
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Experience in many Horse Protection Act cases over the 
years demonstrates that many horses which have been sored 
show evidence of pain only on the anterior portion of the legs 
or only on the posterior portion of the legs. This is not unusual 
and does not discredit evidence that the horse was sore. It is 
not a necessary part of complainant’s proof for the 
Department’s veterinarians to guess or determine accurately the 
exact procedure used to sore a horse, e.g., whether by chains, 
chemicals or a combination of both. It is sufficient if the proof 
adequately demonstrates that the horse was sore. [Footnote 
omitted.] Moreover, the statute raises a presumption that a 
horse is sore “if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its hindlimbs" 
(15 U.S.C. § 1825(d)(5)). There is no requirement that the horse 
manifest abnormal sensitivity on both the anterior and posterior 
surfaces of its forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under 
the Horse Protection Act, the only evidence of soring will be the 
expert opinion of a veterinarian who testifies on the basis of his 
observation or examination that in his professional opinion, a 
particular horse was sored by the use of some chemical or 
mechanical agent, for the purpose of affecting its gait. It should 
be further expected that the veterinarian will frequently not be 
able to tell whether the soring agent used was mechanical, or 
chemical, or both. Unless this remedial statute is to be 
rendered sterile, the Government should not be required to 
prove the soring device or agent applied in a particular case. 





Respondents also contend that horses are typically sored on the 
anterior portion of the front legs, but the quotations above show that 
it is not unusual to have a horse sored only on the posterior portion of 
the front legs. [The emphasized language in Edwards and Gray, supra, 
is directly applicable to the case of "Whittler’s Warning," where the 
Respondent and the ALJ erroneously emphasize the need for more 
than the sored posterior portion of the front legs.] 





In Edwards, it is also explained that veterinarians can distinguish between 
a pain reaction from palpation and a high-strung or nervous horse, or a horse 
that is silly about its feet, as follows (49 Agric. Dec. at 202-03): 
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Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both 
horses were silly about their feet and that was the cause of their 
responses. This assertion is without any basis. All four United States 
Department of Agriculture doctors testified that they are familiar with 
high-strung, or nervous, or silly horses and follow a simple procedure 
to distinguish such horses from those that are experiencing pain. That 
is, they look for, and in both cases found, specific spots which were 
painful when palpated. 


As testified to by Drs. Riggins and Jordon, they conduct their 
examinations in a consistent fashion palpating different areas of the 
horse’s front legs looking for indications of pain. 


After finding what appear to be pain responses evidenced by the 
horse trying to jerk its foot away, they move to other parts of the leg 
and then return to the spot where they previously got a response. If 
the horse again gives a pain response they will go away from that spot 
and come back. This is done to be certain it is a pain response and 
not just a “silly” reaction. (Tr. 61, 103). As Dr. Riggins testified: 


... if a horse is silly about his foot, you can be holding it 
and you can touch him anywhere and the horse is going to 
move. And the way to differentiate if he’s sore or not is I will - 
- a certain spot -- if that horse is moving when I touch that 
certain spot, Ill go around to other places. I might even go 
further on his leg and palpate it. And the horse, if he’s silly 
about it, you can tell other places where I know there is no pain, 
he exhibits some response, I know he’s kind of silly. But then 
I can go back, if you get pain response every time you go back 
there, well, then, you know it’s pain instead of being silly about 
his foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation 
anywhere. "Eb’s Little Princess" and "Great Big Country” both 
responded only when a small area was palpated and both showed the 
response repeatedly when palpated there, but showed no response 
when palpated elsewhere. 


on The record in both cases, sub judice, similarly shows that the Department’s 
se veterinarians--one of whom (Dr. Martin) had checked hundreds of horses for 
10 years (Tr. 62-63, 65-67) for Horse Protection Act violations, another of 
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whom (Dr. Kelley) had checked for HPA violations on “between 1,000 and 
2,000 horses" from 1982 until 1989 (Tr. 119-20), another VMO (Dr. Riggins) 
had examined between 6,000 and 10,000 horses since the inception of the 
HPA in 1972 (Tr. 208-09), and the other VMO (Dr. Knowles) had about 14 
years in HPA enforcement (Tr. 263)--could and did distinguish between a pain 
response to palpation and some other condition or circumstance (see Findings 
17, 20a(7), 34a(9), (10)). Based upon my examination of the record in this 
case, in addition to my examination of the records in 57 other Horse 
Protection Act cases, I am convinced that palpation alone is a highly reliable 
method of determining whether a horse is sore, within the meaning of the 
Horse Protection Act.'* 


“The Congress acted concerning the enforcement of the Horse Protection Act in Fiscal Year 
1993. A proviso in the Animal and Plant Health Inspection Service’s (APHIS) "salaries and 
expenses" appropriation for Fiscal Year 1993, reads, in pertinent part, as follows (Pub. L. No. 
102-341, 106 Stat. 873, 881-82 (1992)): 


ANIMAL AND PLANT HEALTH INSPECTION SERVICE 
SALARIES AND EXPENSES 
(INCLUDING TRANSFERS OF FUNDS) 


For expenses, . . . to carry out inspection, quarantine, and regulatory activities; . . . 
$432,900.000, . . .: Provided further, That none of these funds shall be used to pay the 
salary of any Department veterinarian or Veterinary Medical Officer who, when 
conducting inspections at horse shows, exhibitions, sales, or auctions under the Horse 
Protection Act, as amended (15 U.S.C. 1821-1831), relies solely on the use of digital 
palpation as the only diagnostic test to determine whether or not a horse is sore under 
such Act. 


APHIS’ Fiscal Year 1993 appropriation for enforcement of the Horse Protection Act was 
$358,000 (H.R. Conr. Rep. No. 815, 102d Cong., 2d Sess. at 20 (1992)). 


An examination of the proceedings reported in the Congressional Record during the 
pendency of H.R. 5487 reveals no discussion of this proviso (138 Conc. Rec. H5548, H5576 
(daily ed. June 30, 1992); 138 Conc. Rec. $10,417, $10,420 (daily ed. July 28, 1992); 138 Conc. 
Rec. H7686, H7697, H7708 (daily ed. Aug. 6, 1992); 138 Conc. Rec. H7727, H7732 (daily ed. 
Aug. 7, 1992); 138 Conc. Rec. H7900, H7924-26 (daily ed. Aug. 11, 1992); 138 Conc. REC. 
$12,275, $12,276 (daily ed. Aug. 11, 1992)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 617, 
102d Cong., 2d Sess. at 48 (1992); S. Rep. No. 334, 102d Cong., 2d Sess. at 49 (1992); H.R. ConF. 
Rep. No. 815, 102d Cong., 2d Sess. at 20-21 (1992). Although the House Committee Report 
States that “relying on digital palpation of a horse’s pastern as the exclusive means of diagnosing 
horses is ineffective,” the comments were apparently not based upon any hearings on the issue, 

(continued...) 





EDDIE C. TUCK, et al. 293 
53 Agric. Dec. 261 


The ALJ correctly addressed the digital palpation issue (Initial Decision 
at 35) when he rejected Respondent’s argument that an inspection using only 
digital palpation is not sufficiently reliable to be considered an inspection 
conducted “in a reasonable manner," as required by the Act (15 U.S.C. § 
1823(e)). Virtually all Respondents in these types of cases complain that 
USDA’s palpation evidence consists of subjective conclusions to determine 


*(...continued) 
and USDA has not testified, or otherwise commented, upon the issues underlying the views in 
the House Committee Report, or the views in the Senate Report recommending "bill language 
directing APHIS to discontinue its practice of relying on digital palpation as the only diagnostic 
test .. . to determine whether or not a horse is sore under the act." The proviso only applies 
to the 1993 Fiscal Year (October 1, 1992-September 30. 1993). There is nothing in the legislative 
history to suggest that Congress intended any of this to be retroactive. 


An examination of APHIS’ Fiscal Year 1994 appropriation for the Horse Protection Act 
does not reveal any restrictive language, like that in the 1993 appropriation (Pus. L. No. 
103-111, 107 Stat. 1046 (1993)). 


The pertinent House and Senate Committee Reports are as follows: H.R. Rep. No. 153, 
103d Cong., Ist Sess. at 44-45 (1993); S. Rep. No. 102, 103d Cong., 1st Sess. at 46, 48 (1993); 
H.R. Conr. Rep. No. 212, 103d Cong., Ist Sess. at 22-23 (1993). 


The House Report contained no limiting language concerning HPA enforcement, but 
provided increased funding from FY 1993-($358,000) to FY 1994-- ($481,000). The Senate 
Report recommended identical statutory language in FY 1994 as in the FY 1993 appropriation 
for HPA enforcement, and increased funding by only $3,000, as follows: 


Horse protection.—The Committee recommends bill language identical to that in the 
1993 act requiring APHIS not to rely solely on the use of digital palpation as the only 
diagnostic test to determine whether or not a horse is sore under the Horse Protection 
Act. 


However, the Conference Report adopted the House Report position—no limiting language 
in the statute, and increased funding to $481,000--but, the conferees explained the compromise 
in this way: 


Amendment No. 48: Deletes Senate language providing that APHIS veterinarians 
may not use digital palpation as the only diagnostic test used to determine horse soring. 
The House bill contained no similar provision. Funding provided in the bill to carry out 
activities of the Horse Protection Act includes an increase of $120,000. The conferees 
agree that these additional funds should be used to purchase thermograph machines and 
to provide additional training and evaluation. Neither these machines nor digital 
palpation should be used as the sole means to determine whether soring has occurred, 
but they should be used as additional diagnostic tools. 


Here, as before, there is nothing in the 1994 legislative history to suggest that Congress 
intended any of this to be retroactive. 
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whether horses are sore. However, such subjective conclusions by USDA 
veterinarians in Horse Protection Act cases are not actually dispositive of this 
issue. In fact, USDA veterinarians are merely providing evidence, through 
their diagnoses, to fact-finders, who then determine if a particular horse is 
sore under the Act. This was stated in Elliott, supra, 990 F.2d at 145-46, as 
follows: 


Elliott also argues that the Act is vague because it fails to establish 
uniform standards for examination and diagnoses by USDA 
veterinarians. In other words, he complains that the determination of 
"sore" depends on the subjective conclusion of the USDA veterinarian. 
In fact, the fact-finder makes the determination as to whether or not 
a horse was “sore”. The USDA veterinarians merely provided evidence, 
through their diagnosis, as to whether or not this is the case. Their 
findings are subject to the same scrutiny as any other evidence. As one 
court ably put it: 


[A]ccepting that the opinions of the examining veterinarians are 
subjective to a degree, that subjectivity is no more than that 
inherently present whenever expert opinion is used for 
evidentiary purposes in adjudicative proceedings. The 
evidentiary use of expert opinions, in particular those supported 
by live testimony and subject to the defendants’ cross- 
examination, does not violate the due process clause. See e.g, 
Richardson v. Perales, 402 U.S. 389, 408, 91 S.Ct. 1420, 1430-31, 
28 L.Ed.2d 842 (1971); Lloyd Sabaudo Societa v. Elting, 287 US. 
329, 339-340, 53 S.Ct. 167, 172, 77 L.Ed. 341 (1932). 


Fleming v. USDA, 713 F.2d 179, 186 (6th Cir. 1983). 
Rebuttable Statutory Presumption of Soreness 
Section 6(d)(5) of the Act provides (15 U.S.C. § 1825(d)(5)): 
(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 


which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


In the case of both horses, the findings of bilateral pain responses when 
the horses were palpated by the Department’s VMOs are sufficient to invoke 
the rebuttable statutory presumption. As stated in Jn re Bobo, 53 Agric. Dec. 
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__., Slip op. at 40 (Jan. 12, 1994), appeal docketed, No. 94-3311 (6th Cir. 
Mar. 24, 1994), quoting from In re Gray, 52 Agric. Dec. 1044, 1077 (1993), 
appeal docketed, No. 93-3875 (6th Cir. Aug. 20, 1993): 


"It is well established that bilateral, reproducible pain in response to 
palpation, standing alone, is sufficient to be considered abnormal 
sensitivity and thus support a finding of a violation of the Act.” Jn re 
Smith, 51 Agric. Dec. 327, 330-31 (1992), citing In re Sparkman, 50 
Agric. Dec. 602, 612-13 (1991), and In re Holt, 49 Agric. Dec. 853, 862 
(1990). (Footnote omitted.) 


Respondent failed to rebut the presumption of soreness by persuasive 
evidence and, therefore, the statutory presumption is sufficient to establish 
that both horses were sore when entered. However, since the evidence 
establishes that both horses were sore without reliance on the presumption, 
this is not an indispensable part of Complainant’s case. 


ALJ’s "Soreness" Discussion 


Pages 18 through 29 (and the first partial paragraph on page 30) of the 
ALJ’s Discussion section have been omitted. Although I find the ALJ’s 
premises and conclusions clearly erroneous throughout these not quite 13 
pages, I make no attempt to address each and every point of disagreement. 
I have already found, supra, that Complainant has provided much more than 
a preponderance of the evidence (which is all that is required) that both 
horses were sore, as charged in the Complaint; thus, I will address only some 
of the ALJ’s points here. 

As to the ALJ’s first sentence on page 18, and footnote 11, suffice it to say 
that 5 U.S.C. § 556(d) most certainly applies to the HPA; it is just that it is 
the position of this Department that allocation of the burden of proof shifts 
from USDA, after USDA puts on its prima facie case of Respondent’s 
violations, when the issue becomes Respondent’s financial ability to pay a civil 
penalty, or the effect of a civil penalty on Respondent’s ability to remain in 
business. In re Utica Veal Co., 49 Agric. Dec. 1096, 1113-19 (1990); Jn re 
Holt, 49 Agric. Dec. 853, 863-73 (1990). 

I find two problems with the ALJ’s page 18: (1) it is implicitly critical of 
the subjective nature of palpation evidence, and may cause one unfamiliar with 
HPA cases to believe that the USDA examination consists of nothing but 
palpation, and (2) it states that the Department has "ignored" language about 
digital palpation in USDA’s Fiscal Year 1993 Appropriations legislation. 

Concerning the first problem: the Complainant appropriately addressed 
this issue in Complainant’s Appeal at 8-9, as follows: 
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On page 18 of the Initial Decision, the ALJ implies that APHIS 
doctors conduct a physical examination using only palpation. (Footnote 
omitted.) This ignores the other parts of the examination which the 
doctors who testified in this case described, including: Observation of 
the foot for discoloration, cuts, or a foreign substance (Tr. 70, 121); 
observation of movement and gait (Tr. 68-69, 264-265); examination 
of the shoeing (Tr. 120); and examination of the leg (Tr. 120, 211). 
Moreover, all of these are techniques that lead to a diagnosis which is 
based primarily on the doctors’ experience, education, training and 
knowledge. The Court of Appeals discussed the subjectivity of the 
veterinarians’ diagnoses in affirming the Judicial Officer’s decision in 
the Elliott case. The Court noted in that veterinarians "merely 
provided evidence . . . . Their findings are subject to the same scrutiny 
as any other evidence.” Elliott, supra at 146. The Court continued by 
citing the Sixth Circuit decision in Fleming v. U.S.D.A., 713 F.2d 179, 
186 (6th Cir. 1983), °. . . [the veterinarians’] subjectivity is no more than 
that inherently present whenever expert opinion is used for evidentiary 


purposes .... 


Concerning the second problem: footnote 14, supra, contains a detailed 


analysis of the Appropriations Act “directive” referenced by the ALJ. This 
analysis also appears in the case cited by the ALJ in his Initial Decision--the 
Brinkley case (52 Agric. Dec. 252, 266 n.8 (1993))--and every HPA case 
decided since the Appropriations language was written in 1992, in which there 
is an issue as to the reliability of palpation evidence. The analysis in the 
footnote is self-explanatory. 


ALJ’s Discussion of "Pride’s Rare Delight" Soreness Evidence 


On pages 19-22 of the Initial Decision, the ALJ launches a fusillade of 
criticism at the testimony of Drs. Knowles and Riggins, attacking their 
credibility and their ability "to observe and record facts" (Initial Decision at 
22). Apparently, the ALJ is implementing his pronouncement that "the 
Government’s evidence be closely scrutinized especially since that evidence 
here [is], as is in almost every case brought to enforce the Act [footnote 
omitted], hearsay” [footnote omitted] (Initial Decision at 19). The culmination 
of this close scrutiny is that the USDA experts are not credible to the ALJ 
and the case is dismissed. 

On pages 35-36 of the Initial Decision, the ALJ writes (emphasis added): 


Respondent also objects to complaint counsel’s reliance on evidence 
which constitutes hearsay under the Federal Rules of Evidence. (Brief 
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for Respondent at 26-32) As counsel for respondent acknowledges, the 
Federal Rules of Evidence do not apply to these proceedings. Hearsay 
is admissible in administrative proceedings, and can constitute 
substantial evidence to support factual findings provided that it is 
reliable and probative evidence which meets the test of fundamental 
fairness. (Citations omitted) The veterinarians’ affidavits and 
Summary of Alleged Violations, which are relied on by complaint 
counsel are attempted recorded recollections of physical examinations. 
While none of the vetcrinarians enjoyed recollection of the 
examinations at the time of their testimony, it is established in 
Departmental precedent that factual patterns can exist in which "past 
recollection recorded is considered reliable, probative and substantial 
evidence, which fulfills the requirements of the Administrative 
Procedure Act, if the events were recorded while fresh in the witnesses’ 
minds.” Cecil Jordan, et al., [51 Agric. Dec. at 1229-30]. 


Subsequent to saying this, the ALJ goes on to reject (correctly, I might 
add) Respondent’s challenge that the events were not recorded while fresh. 
Indeed, the ALJ rejected all of Respondent’s arguments, but one (to wit, the 
horses were not sore), at the end of the Initial Decision (pp. 36-37). 

The Jordan case, cited by the ALJ in the immediately preceding quotation, 
is a Remand Order to this same ALJ to redo his Initial Decision and to 
adhere to administrative law precedents concerning "past recollection 
recorded." In fact, immediately above the ALJ’s citation from the Jordan 
remand case appears the following paragraph (Jordan, supra, 51 Agric. Dec. 
at 1229): 


The ALJ did not regard Complainant’s documentary evidence (the 
USDA veterinarians’ examination report (VS Form 19-7) and the two 
veterinarians’ affidavits) as probative because the ALJ concluded that 
the two "Government veterinarians had no present recollection of their 
examination of the horse at the time of their testimony at hearing, and 
so, CX 1, CX 2, CX 3, constitute hearsay." (Initial Decision at 9). He 
further concluded that the recorded recollections fail to provide the 
needed indicia of trustworthiness (Initial Decision at 10-15). 


(A copy of the Jordan case is attached as Appendix B). 


The ALJ states that "the record is devoid of evidence" to allow assessment 
of the VMOs’ actions, and “the record contains only statements and affidavits 
(footnote omitted) which are the histories" of the events (Initial Decision at 
19). In the footnotes to page 19, the ALJ restates essentially his position on 
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past recollection recorded, which I rejected in Jordan. The question arises as 
to whether the ALJ hercin is merely closely scrutinizing the Government’s 
evidence, as he claims, or, whether the ALJ is circumventing Jordan and is still 
seeking incorrectly to dismiss past-recollection-recorded evidence as inherently 
untrustworthy hearsay, unable to support a soring case. 

On page 20 of the Initial Decision, the ALJ states that "Dr. Knowles 
described his normal protocol in the examination of walking horses (Tr. 264- 
266), but, he could not testify, nor do the exhibits of record reflect that this 
protocol was followed during the examination of ‘Pride’s Rare Delight’. 
(Finding 11)" This is erroneous. Complainant points out in his appeal (and 
I agree) (CA at 2): 


The ALJ states that "Dr. Knowles could not be certain that he 
followed his normal procedures in his examination .. .", but this is a 
misleading characterization of the evidence. Dr. Knowles testified that 
"I try to follow [this procedure] every time” (Tr. 267); and[, with respect 
to his paperwork,] “I know that is my handwriting and that it -- due to 
the procedure’ that I follow, I know how it was conducted" (emphasis 
added) Tr. 276; and “[y]es, I wrote the whole thing, and it would have 
been written in my normal procedure the next morning. . .” (emphasis 


added) Tr. 279. Thus, Dr. Knowles’ statement of not remembering if 
he followed his normal procedure must be seen in the context of his 


"The ALI’s reference to Dr. Knowles not remembering if he followed his normal procedure 
is his Finding 11, which cites Tr. 349. That record reference, Tr. 349, relates to Dr. Knowles’ 
protocol as to paperwork. Specifically, Dr. Knowles testified (Tr. 349): 


Q. The series of questions that Mr. Tracy has just gone through with you pertain 
to normal protocol, and your answers about what is done with the form and who has 
it and things such as that all apply to your normal procedure and routine, correct? 


A. Yes. 


Q. And you have no recollection of whether those procedures, protocols and who 
had it and so forth were actually followed in this particular case? 


A. No. 
Q. And as far as when this particular form was completed on the lower half by you, 
you don’t recall whether it was done before, during or after the date and approximate 


time of the event, do you? 


A. I don’t hardly see how it could have been done before that date, since — 
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saying he does not presently remember doing it; but he "knows" he did 
follow his procedure because he always does. 


Accordingly, the record compels the finding that Dr. Knowles followed his 
normal procedure in this case. 

The ALJ states on pages 20-21 of his Initial Decision that "[whhile 
Dr. Knowles was of the opinion that his techniques differ from those of other 
veterinarians (Tr. 312-13), he was also of the opinion that his physical 
examination of walking horses is no different than those performed by other 
veterinarians employed by the Department of Agriculture. (Tr. 267; Finding 
11)" The exact statements of Dr. Knowles in the testimony cited by the ALJ 
are as follows (Tr. 267, 312-13) (emphasis added): 


Q. Now, you said if you were the primary examining veterinarian. 
Suppose you were the second veterinarian to examine to a given horse, 
would your procedure be any different, other than the fact that the 
other that had gone first? 


A. Well, if I were the second veterinarian, I would have then 
watched not only the DOP examine the horse, but also the primary Vet 


Service veterinarian examine him, also. 
Q. But would your actual physical examination be any different? 


A. The physical examination would not be any different. 


Q. Okay. Does either the video tape or the [Departmental] 
memorandum prescribe for your use a standard pressure to use during 
palpation? 


A. No. 


Q. Do you know of any standard for pressure or routine or 
procedure of? 


A. No. 
Q. Of palpation. I’m sorry, I didn’t -- so is it correct that when 


you’re performing that examination using palpation, you make a 
subjective determination in your own -- based on your own knowledge 
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and experience as to what procedure to use and also what pressure to 
apply and where to apply it? 


A. Yes. 
Q. All subjective determinations on your part? 
A. Yes. 


Q. You would agree that those determinations might vary from one 
individual to the next? In other words, your technique might be 
different than Dr. Martin’s technique, for example? 


A. Yes, it’s possible. 


I find no inconsistency in Dr. Knowles’ testimony. The ALJ’s line of attack 
continues through another two pages of the Initial Decision (pp. 20-22). I 
find that the multiple distinctions and criticisms in these pages are de minimis, 
and are really more argumentative than elucidating. For instance, the ALJ 
goes on about the amount of pounds of pressure used by various veterinarians 
to palpate a horse; distinctions among words like "strong," "excessive," and 
“severe” to describe pain; and a VMO’s inclination to report non-bilateral 
injury. I conclude that these averred discrepancies between Dr. Riggins’ and 
Dr. Knowles’ separate and individual approach, testimony, viewpoint, 
palpation, pressure, choice of words, etc., do not have substantive value. The 
ALJ is attacking the VMOs’ "credibility and ability to record facts" by 
throwing up a barrage of criticisms, but, individually, the criticisms are de 
minimis. Moreover, even if taken together, and even if the criticisms are true, 
which I do not accept, there is still no salient point made. The ALJ does not 
succeed in portraying Drs. Riggins and Knowles as bumbling and ineffective. 

However, one attempt by the ALJ to show a discrepancy between the 
viewpoints of Dr. Knowles and Dr. Riggins as to whether there are guidelines 
as to the amount of pressure to apply when palpating, and a failure by 
Dr. Riggins to follow guidelines, is worth special attention. The ALJ states 
(Initial Decision at 21): 


But other such veterinarians testified that their palpations do vary: 
Dr. Riggins applies 20 pounds of pressure during his palpation 
examinations (Tr. 254; Finding 11); Dr. Martin applies only pressure 
which would be sufficient to detect pulse during a medical examination. 
(Tr. 72; Finding 11) Dr. Knowles acknowledged the existence of the 
Department’s guidelines for the examination of walking horses (Tr. 
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311), but further testified that he did not adhere to that policy directive. 
(Tr. 312; Finding 11) Dr. Riggins testified that there are no published 
guidelines which might assist in the detection of soring. (Tr. 233; 
Finding 11) 


There is nothing in the pages cited by the ALJ, or elsewhere in the record, 
to support the ALJ’s attempt to show a discrepancy between Dr. Knowles and 
Dr. Riggins as to whether there is a Department guideline as to palpation 
pressure, or that Dr. Knowles admittedly failed to follow such a guideline. 
Dr. Knowles’ testimony was identical to Dr. Riggins’ testimony cited by the 
ALJ (Tr. 233), that there are no Department guidelines as to palpation 
pressure. Dr. Knowles testified (Tr. 312) (this testimony is also quoted 
above): 


Q. Okay. Does either the video tape or the [Departmental] 
memorandum prescribe for your use a standard pressure to use during 
palpation? 


A. No. 


Q. Do you know of any standard for pressure or routine or 
procedure of? 


A. No. 


Hence the alleged discrepancy cited by the ALJ is non-existent. 

With respect to Dr. Knowles’ affidavit, the ALJ erred by not accepting the 
dropped line from CX 3A to be added to CX 3. All of the pertinent facts on 
CX 3 and CX 3A come from CX 1--VS Form 19-7. Dr. Knowles, as primary 
author of this form, had a photocopy made of it and took the photocopy to his 
residence on the night of the examination (Tr. 268). There, he prepared a 
handwritten statement the next morning (Tr. 279), based upon his review of 
the facts set forth on this VS Form 19-7 (Tr. 268-69), which handwritten 
statement is in the record as CX 3A (Finding 13). Thereafter, Mr. Eades 
transcribed this statement and Dr. Knowles executed it as an affidavit (Tr. 
272-78), which was received in the record as CX 3. Inadvertently, USDA 
Investigator Eades dropped nine words from Dr. Knowles’ statement when 
Mr. Eades made his transcription: "posterior pastern and a strong pain 
response on the" (Tr. 275). Dr. Knowles had no recollection at the hearing 
of the preparation of CX 3A or of the review of CX 3, but Dr. Knowles 
testified that CX 3A was his handwriting and, because of his normal 
procedures, that he was sure it was written the next day after the Show (Tr. 
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276; Finding 13). Accordingly, I accept Dr. Knowles’ testimony that CX 3 
contains a “transcribing error" (Tr. 273; see note 13, supra), and reject the 
ALJ’s efforts to discredit Dr. Knowles’ affidavit because of this obvious 
transcribing error. 

Another prime example of the ALJ trying to make something from nothing 
is the ALJ’s treatment of the Scar Rule “check-off" in CX 1. The ALJ states 
that “the most significant critique of the ability of the Department’s 
veterinarians to observe and record facts” is the Scar Rule (Item 34 of CX 1) 
non-compliance (Initial Decision at 22). There is no need to get into a 
detailed description of the Scar Rule, because there is no real reason to 
believe the horse was scarred, considering the entire record. Suffice to say 
that when a horse is scarred, there is an irrebuttable presumption of law that 
the horse is sore. See In re Rowland, 52 Agric. Dec. 1103, 1119-30 (1993), 
appeal docketed, No. 93-4033 (6th Cir. Sept. 22, 1993). Thus, no case need 
be written based upon palpation, when the Scar Rule is accurately checked 
"No" in Item 34, and the proof supports that violation. It is obvious to me 
that an inadvertent error was made. Item 34, unlike Item 33, is worded “Scar 
Rule Compliance" (emphasis added), so a “No” means a violation. By 
inadvertently checking "No," the VMOs inadvertently have the VS Form 19-7, 
Item 34, reading a violation of the Scar Rule, which no portion of the 
testimony (or affidavits) supports. I infer that the VMOs had no intention of 
checking any part of‘the VS Form 19-7 to indicate a Scar Rule violation 
because the VMOs made no mention in their affidavits of the decisive fact (if 
true) of a Scar Rule violation, and a Scar Rule finding would have obviated 
the need for making a case for soreness based on the facts the VMOs did set 
forth in the affidavits and their testimony. Hence this inadvertent error is de 
minimis. 

On page 23 of the Initial Decision, the ALJ states that Dr. Knowles admits 
“that he might not have used a notebook" to remember "Pride’s Rare Delight," 
even though Dr. Knowles examined 10 to 15 horses that night. However, 
there is no requirement that Complainant, in making out a prima facie case, 
must show that the VMO “used a notebook.” The ALJ’s statement does not 
erode the credibility of Dr. Knowles, for lack of a "notebook," since 
Dr. Knowles filled out the VS Form 19-7 within 10 minutes after the 
examination (Finding 12), and prepared a handwritten draft of his affidavit the 
next morning with a copy of the VS Form 19-7 before him (Tr. 267-69, 276, 
279). 

Also, on page 23, the ALJ accuses Dr. Riggins of “admitting to the 
personal bias (Tr. 260) that walking horses are normally sored. (Tr. 229; 
Finding 14)" This is a complete misreading of Dr. Riggins’ testimony resulting 
in a completely erroneous conclusion of bias. (See my bracketed additions to 
Finding 14.) To the contrary, Dr. Riggins acknowledged that when he finds 
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pain in a horse, and then makes the medical conclusion that the horse is sore, 
he bases his medical opinion on his experience that Tennessee Walking 
Horses are "normally" sored by artificial means to cause a type of pain that is 
not found in “a horse fresh out of the pasture, or a thoroughbred, or some 
other kind of horse" (Tr. 226-27). Thus, the context of Dr. Riggins’ testimony 
is that after a certain kind of pain is found in a Tennessee Walking Horse, he 
is able to tell from his experience whether the horse has been sored by 
artificial means or, e.g., the pain is because of an injury. (Tr. 226-27, 246-47, 
249-57). He testified that, "[nJormally, I think they are [sored] at times" (Tr. 
227) (emphasis added). The testimony just quoted was followed by the 
following question on cross-examination (Tr. 227) (emphasis added): 


Q. Okay. But you’re beginning with a prenotion that that horse is 
likely or possibly sore because it’s a Tennessee Walking Horse? 


A. I think you could say that’s right. 


Of course Dr. Riggins would begin with a prenotion that the horse is 
"possibly sore because it’s a Tennessee Walking Horse.""* Congress had the 
same view. That is why we have the Horse Protection Act. But Dr. Riggins’ 
total testimony, together with his action in writing up as sore only two percent 
or three percent of the 6,000 to 10,000 horses he has examined (Tr. 208-09, 
260), proves that he had no preconceived personal bias as to “Pride’s Rare 
Delight." There is no credible evidence in this record of Dr. Riggins having 
a personal bias that a// Tennessee Walking Horses are normally sore. (See 
In re Bobo, 53 Agric. Dec. __, slip op. at 20) (Jan. 20, 1994), appeal docketed, 
No. 94-3311 (6th Cir. Mar. 24, 1994), where a similar charge of bias against 
VMO Dr. Wood was rejected because his denial was supported by his 
uncontradicted testimony that he had found only a very small percentage of 
Tennessee Walking Horses sore of those he had examined.) 

The ALJ’s remaining discussion of “Pride’s Rare Delight" concerns 
silliness; Respondent’s expert witness, Dr. Baker; time lapses in recording 
observations; and distracting events at the examinations (Initial Decision at 
23-25). All of the ALJ’s conclusions are erroneous. 

The VMOs properly examined "Pride’s Rare Delight," while looking for 
silliness, as detailed in my discussion under the heading "VMOs’ Palpation 


**Respondent’s counsel framed the question. If he wanted an answer to the question whether 
Dr. Riggins began with a prenotion that the horse was "likely" sore, he should not have added 
“or possibly." Since Dr. Riggins writes up as sore such a small percentage of the horses he 
examines, he undoubtedly would not have given an affirmative answer to a question as to 
whether he had a prenotion that the horse was “likely” sore. 
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Evidence Sufficient to Show Soreness," supra. Moreover, Dr. Baker’s 
testimony on his methodology of quarantining for days a horse cited for 
soreness—thereafter, examining the horse for soreness and/or silliness—is not 
persuasive evidence. I find myself in complete agreement with Complainant 
on these issues, and adopt the following portions of Complainant’s Appeal as 
my own (CA at 12-13): 


22. The ALJ errs on pages 24-25 in giving more credibility to the 
respondent’s veterinarian, Dr. Baker, then [sic] to the APHIS 
veterinarians. The ALJ reaches this erroneous conclusion by making 
three erroneous findings. First, he notes that there are such things as 
horses which are "silly", even citing Dr. Riggins’ testimony in the 
Edwards case, and then ignores the fact that Dr. Riggins and Dr. 
Knowles in this case, in exactly the same manner as in the Edwards 
case, conduct their examinations so as to eliminate "silliness" as a basis 
for the reactions they observed during their examination of "Pride’s 
Rare Delight". Second, the ALJ gives greater weight to Dr. Baker’s 
examinations because they were performed with more time "over a 
period of days". In fact, that reduces the significance of Dr. Baker’s 
exams because, as the Judicial Officer has repeatedly held, soreness is 
a condition as of a given time, and the fact that a horse is not sore one 
day is of no relevance to a finding of soreness a day before or a day 
after, In re Thornton and Cantrell, 41 Agric. Dec. 870, 879 (1982)[, 
aff'd, 715 F.2d 1508 (11th Cir. 1983)]. Furthermore, as testified to by 
the APHIS veterinarians, it does not take a long time to determine that 
a horse’s reactions are not due to silliness (Tr. 73[-76], [122-]123, 211- 
212, and 266-267). The doctors explained that a silly horse will react 
everywhere you touch it, so they are looking for repeatable, consistent 
reactions by touching specific spots. They even go away from such 
spots and return several times to verify that the reaction they observe 
is not from "silliness". The ALJ’s third erroneous premise is that Dr. 
Riggins was biased. Complainant has demonstrated in paragraph 4, 
above, how the ALJ twisted and misread the testimony to reach this 
erroneous conclusion. 


Thus, contrary to the ALJ’s assertion, Dr. Baker’s "finding" that the 
horse’s reaction was due to silliness is entitled to no weight when 
measured against the testimony of Drs. Knowles and Riggins, both of 
whom specifically considered and eliminated "silliness" as a cause of the 
horse’s reactions. Complainant notes that, with regard to the credibility 
issues raised by the ALJ, such as this one, the ALJ has not based his 
findings on the demeanor of the witnesses and his findings are 
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therefore not entitled to any special weight, Jn re Tipco, Inc., 50 Agric. 
Dec. 871, 890 (1991), aff'd per curiam, 953 F.2d 639 (4th Cir.) (Table) 
(test in WESTLAW), printed in 51 Agric. Dec. 720 (1992), cert. denied, 
113 S.Ct. 84 (1992) . 


In In re Bobo, 53 Agric. Dec. __, slip op. at 15-16 (Jan. 12, 1994), appeal 
docketed, No. 94-3311 (6th Cir. Mar. 24, 1994), it is explained why 
examinations conducted after the Department’s examinations do not generally 
have the same probative value as the Department's, as follows: 


Examinations conducted after a horse has left the inspection area do 
not generally warrant the same probative value as the government 
examinations, because of the opportunity for tampering.” In re 


"The problem of potential tampering has been recognized in 
Departmental cases, In re Stamper, 42 Agric. Dec. at 50 (referring to 
quick acting, short lasting, anesthetic, which could mask pain for fifteen 
or twenty minutes); Jn re Rowland, 40 Agric. Dec. 1934, 1944 (1981), 
aff'd, 713 F.2d 179 (1983), and acknowledged by the Court of Appeals 


for the Sixth Circuit in Fleming v. United States Dep’t of Agriculture, 713 
F.2d 179, 187 n.11 (6th Cir. 1983). See also, In re Joe Fleming, 51 
Agric. Dec. 1187, 1196 (1992)(examinations by two private veterinarians 
conducted ten and twenty minutes after USDA inspection discounted 
by the Administrative Law Judge because of potential for tampering). 
Respondents’ own exhibit, “Soring in Tennessee Walking Horses: 
Detection by Thermography," by H.A. Nelson, D.V.M. [& D.L. 
Osheim, B.A.], alludes to instances where “sophisticated techniques 
were used to sore and the results covered by use of various astringents 
and styptic materials." (RX 5 at 3) 


Sparkman, 50 Agric. Dec. 602, 610 (1991); Jn re Thornton, 41 Agric. 
Dec. 870, 878 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983). The 
Judicial Officer has suggested that where a private veterinarian re- 
examines a horse that USDA veterinarians have determined to be sore, 
the examination should be accomplished immediately after the USDA 
inspections, with continuous monitoring, to eliminate the opportunity 
for tampering between the USDA’s examinations and the private 
veterinarian’s examination. Thorton, 41 Agric. Dec. at 894 n.11. 
Although Dr. O’Brien testified that he palpated the horse with a blunt 
instrument, to eliminate the possibility of complete numbing.of the leg 
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area, it was acknowledged during Dr. Baker’s testimony that a horse’s 
reaction to palpation of sore spots could be reduced or eliminated 
within a couple of hours through the use of drugs or steroid salves. 
(Tr. 424) Dr. Baker also acknowledged that a dissipation of symptoms 
could occur spontaneously during that time. (Tr. 426)'” 


The ALJ’s final point concerning “Pride’s Rare Delight" is stated as follows 
(Initial Decision at 24-25): 


Further, Dr. Riggins would create the impression that he had 
accurately recorded his observations because ". . . we do it immediately 
after we examine the horse . . ." (Tr. 214; Finding 14), an impression 
which suggests that a substantial lapse of time had not transpired and 
that intervening events had not occurred, when, in fact a time interval 
did exist (Tr. 330), and distracting events could have arisen. (Tr. 345- 
346; Finding 14). 


The “substantial lapse of time," or "time interval," to which the ALJ refers, 
is the “five to ten minutes" which Dr. Knowles estimated is the time it takes 
the USDA investigator to fill out the top half of the VS Form 19-7 before 
giving the attending VMO his turn with the VS Form 19-7 (Tr. 330). I 
disagree that 5 to 10 minutes is a “substantial lapse of time." 

Moreover, the transcript, at the place where the ALJ raises “distracting 
events" (Tr. 345-46), reveals nothing which could support the ALJ’s 
speculation that any "distracting events" actually occurred. The ALJ asked 
Dr. Knowles, when the investigator "has completed the top half, you would 
resume your other normal duties, which may include the inspection of other 
horses?" (Tr. 346) (emphasis added). Dr. Knowles agreed that that is true. 
\ note that Dr. Knowles was answering the question as posed by the ALJ—in 
the past tense—while the ALJ grabably meant to ask “while the investigator 
is completing the tag half.” Of course, Dr. Knowles would resume his normal 
duties when the investigator has completed his part of the form. However, the 
ALS songhi 10 determine if the YMOs would wander off to work on other 
horses (“distracting events"), while the VS Form 19-7 was in the iavestigatar’s 
hands. But, this testimany daes nat suggart such speculation. Moreover, even 
if the ALI’s speculation were true, a lapse of 5 to 10 minutes during which 
other duties were performed is not an event that detracts one bit from their 


“The Department’s veterinarians testified that a horse found sore on their examination 
might not be sore the next day (Tr. 102-03, 147; see also Tr. 239-40, 287, 295-99, 342-44, 347). 
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documentation of their findings. As Dr. Riggins testified, "we do it [the form] 
while it’s fresh on our mind" (Tr. 214). 

In summary, I conclude that the ALJ systematically exaggerated, 
minimized, confused or misstated the evidence, as the case may be, and as 
detailed above, to make the (erroneous) case that the VMOs (Riggins and 
Knowles) were so lacking in the ability to observe and record facts as to lose 
the credibility sufficient to sustain these violations. I completely reject the 
ALJ’s analysis, discussion and conclusions in this regard. To be sure, the 
VMOs and the investigator made some minor mistakes, which the ALJ has 
diligently raised to high relief. However, I find the errors to be de minimis; 
the APA seeks to provide litigants with a fair hearing, but nowhere guarantees 
a perfect one—it requires a preponderance of the “reliable, probative, and 
substantial evidence” (5 U.S.C. § 556(d)), but not perfect, error-free evidence. 


ALJ’s Discussion of "Whittler’s Warning" Soreness Evidence 


Concerning the ALJ’s discussion of the evidence involving “Whittler’s 
Warning,” I have already decided, and discussed in detail, supra, that the 
preponderance of the evidence shows that "Whittler’s Warning" was sore when 
entered by Respondent. Just as with "Pride’s Rare Delight,” supra, the ALJ’s 
premises and conclusions are clearly erroneous and are all rejected (Initial 
Decision at 25-30). Some of these (but not all) will be explored below. 

The ALJ states that Dr. Martin testified, at page 101 of the Transcript, 
that “he suspects that all walking horses have been subjected to abusive 
chemicals and action devices (Tr. 101; Finding 31)" (Initial Decision at 25). 
This is an egregious misstatement of the VMO’s testimony on cross- 
examination. Mr. Whitson, Respondent’s counsel, had posited a hypothetical 
to Dr. Martin which assumed that a Tennessee Walking Horse was displaying 
bilateral pain caused by bumping his feet on a fence or rail. The hypothetical 
was clearly centered upon a Tennessee Walking Horse that was already in pain, 
and known to be in bilateral pain by a Departmental VMO. Such an official is 
Properdy interested in any deliberate soring practices, and would propery 
testify that a Tennessee Walking Horse displaying bilateral pain at a horse 
show would make a VMO "suspicious that chemicals and action devices have 
been on it,” as follows (Tr. 98-101): 


Q. That’s okay. Can a horse have pain in his pastern areas due to 
a cause that is not caused by a person, if you follow my question? Can 
there be pain in the pastern area of a horse that’s not caused by a 
person? 


A. You're saying pain caused by a non-deliberate action? 
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. Yes, sir. 

. Yes, sir. 

. A non-deliberate action that is not related to a person? 
. Right. 

. A horse can have pain in that area? 

. Sure. 

Q. Hypothetical, let’s say that you are at a show and you inspect a 
horse and the horse checks out fine, and you see no indications of the 
horse being sensitive or sore, yet when the horse turns to leave the 
inspection arena, he gets excited for whatever reason, gets caught in a 


fence or hits his front feet on a fence, -- 


A. Yes, sir. 


Q. -- a rail or whatever, and that horse then limps away, would you 


want to inspect the horse then to see if he’s okay to go on into the 
ring? 


A. No, sir. 


Q. I'm sorry, I'll clarify. He hits both of them and he’s limping on 
both front legs as he’s walking away, he’s bilaterally -- 


A. On both legs, it would be a different situation. 


Q. Okay. So your only -- you would only be interested in a case if 
you found a deliberate soring of a person? 
i 
A. As far as initiating a violation, yes, sir. 


Q. Okay. And you have testified already that you can’t determine 
how the pain got in a horse’s limbs if you, you know, see pain 





EDDIE C. TUCK, et al. 309 
53 Agric. Dec. 261 


reactions. I mean, that’s not your job. In other words, you can’t 
determine how it got there or who did it or when they did it or 
whatever; isn’t that correct? 


A. The very fact that it’s a Tennessee Walking Horse makes me 
suspicious that chemicals and action devices have -- 


Q. Suspicious? 
A. -- been on it. I have to have that in my mind. 
Q. I understand. 


A. But as -- if I don’t see it, no, sir, I can’t tell you -- I can’t swear 
to you that this was done. 


Q. I understand. 
A. I can reach a diagnostic conclusion. 


Q. And your diagnostic conclusion is limited to the fact that the 
horse is exhibiting what you think is pain in both feet? 


A. Yes, sir. 


Dr. Martin testified at great length tnat he arrives at a medical conclusion 
that a particular horse has been artificially sored based on his training and 
experience (Tr. 73-75, 91-92, 103-14), and there is no basis for the ALJ’s 
statement that Dr. Martin "suspects that all walking horses have been 
subjected to abusive chemicals and action devices" (Initial Decision at 25). 

The ALJ’s many--what one might call foreboding--comments about 
Dr. Martin’s evidence do not detract from Dr. Martin’s credibility. For 
example, the ALJ reports that neither Dr. Martin’s handwritten notes nor his 
rough drafts of his affidavit (ultimately these became CX 6) were available at 
the hearing (Initial Decision at 25-26). However, the fact that such 
preparatory memoranda are not produced at the hearing has no effect on 
Dr. Martin’s credibility because his swom affidavit succeeds and supplants 
such notes and drafts. 

Along these same lines is the ALJ’s microscopic examination of 
Dr. Martin’s completion of Item 35 in VS Form 19-7 (CX 2), which details 
the placement of marks showing where "Whittler’s Warning" was sored (Initial 
Decision at 26). The ALJ makes much of the fact that Dr. Martin chose to 
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show a line of soreness detected across the left front forelimb by putting one- 
half the line of soreness on "LEFT FOOT Medial" (right side view) of the left 
foot in Item 35, and one-half on the "LEFT FOOT Lateral" (left side view). The 
ALJ avers that Dr. Martin should have shown the line of soreness on the 
"FRONT VIEW," which is the first schematic drawing in Item 35. I agree that 
Dr. Martin’s chosen way was awkward, and Dr. Martin admitted he could also 
have shown it on the "FRONT VIEW" (Tr. 159-60). But both ways accomplish 
the same purpose (Tr. 159-60). This matter is de minimis, and is certainly no 
ground to erode Dr. Martin’s credibility. 

At the bottom of page 26 of the Initial Decision are several observations 
and conclusions for which the ALJ seemingly has neither reason nor basis for 
making. For example, the ALJ cites “stress of the moment" for the dual duty 
of both VMO Kelley and Investigator Keyser filling out VS Form 19-7 
(CX 2). However, the transcript pages given by the ALJ say nothing about 
“stress” (Tr. 128, 487), or even anything that is at all unusual how the VMO 
and the investigator share filling out the VS Form 19-7. 

Other foreboding ALJ insinuations about a VMO’s (conflicting) 
contemporaneous duties include Dr. Martin’s development and filing of 
statistical reports, and his supervision of the DOQPs. These innuendos 
apparently are meant to convey an atmosphere of chaos among USDA 
personnel (Initial Decision at 26). I reject these insinuations, because no 
evidence is elicited to show that the VMOs and the investigator did anything 
other than their expected duties. 

Moreover, the ALJ’s interest in the motives, behavior and findings of the 
DOP, and the industry witnesses (Messrs. Messick and Lambert) who came 
to assist show management’s investigation of the DQP’s (Mr. Potts) 
performance, is totally misplaced (Initial Decision at 26). What the DOP or 
the industry does is irrelevant to the Department’s case (Tr. 69). No DOP 
needs to be present for there to be a violation. The DOQP’s presence and 
performance is mandated by the Act to force the industry qua industry to 
comply with sections 4 and 5 of the Act (15 U.S.C. §§ 1823, 1824). The DOP, 
therefore, is there in the interest of the industry/show management, and the 
DOQP’s decision on disqualification neither helps nor hinders APHIS. Since 
Dr. Martin was in all respects manifestly doing his statutory duty (supervising 
the DOP under 15 U.S.C. § 1823(c), (e)), and, since no evidence is extant that 
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Dr. Martin misbehaved in any way,'* the ALJ’s conclusions and insinuations 
are without merit. 

As with the “Pride’s Rare Delight" case, supra, the ALJ describes 
Dr. Kelley's past-recollection-recorded testimony with a heavy tone of 
incredibility, but does not give any evidence or reason for his disrespect 
(Initial Decision at 26-27). For instance, the ALJ is critical of Dr. Kelley’s 
use of a blank unsigned VS Form 19-7 from his back pocket, which the ALJ 
contends did not thereafter become the document received as CX 2 (Initial 
Decision at 27), because the original of CX 2 was not folded (Tr. 484-85). 
However, the record does not show that, in this case, Dr. Kelley got the VS 
Form 19-7 from his back pocket. Although he usually got the form from 
there, he had no present recollection of doing so here (Tr. 132, 482-83). He 
further testified that at times the VS Form 19-7 may be on the investigator’s 
clipboard, and that it may still be on the clipboard when he gets it from the 
investigator (Tr. 486-87). Hence there is no credible evidence that in this case 
there even were field notes prepared by Dr. Kelley which were lost. In any 
event, he testified that the VS Form 19-7, which became CX 2, was filled out 
within a half-hour of when the horse was found sore under his normal 
procedure (Tr. 488-89), and that he would remember if that normal 
procedure had not been followed (Tr. 495-96). 

The ALJ’s tone of incredibility continues with his critique of Dr. Kelley's 
evidence, which critique is riddled with error. Initially, the ALJ correctly 
reports that Dr. Kelley testified that he (Dr. Kelley) would have noted any 
abnormality during his exam (Initial Decision at 27). However, the ALJ then 
makes several clearly erroneous conclusions, as follows. 

The ALJ criticizes Dr. Kelley for not reporting one abnormality, a callus 
supposedly existing on the left foreleg of "Whittler’s Warning" (Initial Decision 
at 27). The “evidence” that such a callus existed came from the testimony of 
William Dwaine Elliott (Tr. 422), a trainer who it turns out was also charged 
with soring at this same Gaston County Charity Horse Show (June 10, 1989), 
and who was later found to have violated the Act, was fined $6,000, and 
disqualified for 15 years (In re Elliott (Decision as to William Dwaine Elliott), 
51 Agric. Dec. 334 (1992), aff'd, 990 F.2d 140 (4th Cir.), cert. denied, 114 S.Ct. 
191 (1993)). I mention Mr. Elliott’s prior conviction not just to question 
Mr. Elliott’s credibility about the existence of the callus (which it does to 
some extent), but because I find it extraordinary that the ALJ would criticize 


Mr. Lambert’s testimony that the USDA veterinarians were “coercing [the DQP] Mr. Potts 
in what he was calling on a given horse" (Tr. 411) does not prove misbehavior. "One of APHIS’ 
Purposes in attending Shows to enforce the Act is to monitor and instruct DQP’s." In re 
Sparkman, 50 Agric. Dec. 602, 604 (1991). And see In re Crowe, 52 Agric. Dec. 1132, 1137, 
Finding 5 (1993). See also the ALJ's Finding 26. 
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Dr. Kelley’s performance based upon the admitted deceit (hiding the callus) 
of a trainer who had been several times prosecuted by the Department. 
These APHIS actions against Mr. Elliott were known to the ALJ, because this 
and other APHIS actions against Mr. Elliott were discussed at the hearing, 
sub judice (Tr. 418-20, 426). Thus, it is startling to me to have the ALJ 
criticize Dr. Kelley for overlooking a (alleged) callus when Mr. Elliott testified 
that he intentionally hid the callus with spray paint, as follows (Tr. 422) 
(emphasis added): 


[BY MR. WHITSON] 


Q. Did you observe anything abnormal about the horse as it 
moved? 


[MR. ELLIOTT] 


A. I didn’t, no, sir. The horse moved freely, and the only thing that 
I observed about this horse is on his left foot, he had a pie behind, he 
had a little callus on him. 


Q. Uh-huh. 


A. And I said, “Eddie, you need to maybe cover this up before you 
go down there." 1 mean, it wasn’t around the site or anything, but, you 
know, we were having as much trouble and so / sprayed some black 
magic on the horse. 


Q. Okay. 
A. That’s what we use as a color, and he was a black horse. 


I find that Dr. Kelley was not remiss in overlooking a callus, which may or 
may not have existed, and even if it did exist, was hidden by paint. 

The ALJ next criticizes Dr. Kelley for not filling in all the boxes on VS 
Form 19-7, especially boxes 29, 30, 31, 32, and 36 (Initial Decision at 27-28). 
Actually, Dr. Kelley did mark all boxes 29-32 with a dash, which, he 
explained, “means that I considered that,” but did not write in them, because 
he found nothing to “Explain if significantly abnormal," as the boxes request 
(CX 2, Items 29-32; Tr. 479). Box 36 is not filled in, but is not crucial, since 
boxes 33 and 35, the affidavits, and testimony are proof of soreness. 

Based upon his criticisms of Dr. Kelley’s powers of observation, the ALJ 
accuses Dr. Kelley of “bias” and “prejudice,” and reaches back to what he 
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thought was his accusation in Finding 31 that Dr. Kelley believes all walking 
horses are sore (Initial Decision at 28). The ALJ’s criticisms of Dr. Kelley 
are unusually harsh regarding Dr. Kelley’s ability to observe and record facts, 
to the point of the ALJ saying it means Dr. Kelley is denying Mr. Tuck a fair 
hearing, as follows (Initial Decision at 27-28) (emphasis added): 


Further, while the Government’s form called for Dr. Kelley to record 
his observations of the horse’s way of going, general appearance, 
attitude, stance, respiration and perspiration, Dr. Kelley only indicated 
that these findings would, by his standard protocol, be normal only 
because he expected them to be so, as this was but a pre-show 
examination. (Tr. 479, 480-482, 491; Finding 29) This emphasizes a 
bias (Finding 31), that occupied Dr. Kelley during his time with 
"Whittler’s Warning" for he expected that certain signs, for example, 
perspiration and respiration, to be normal only because of 
circumstances disassociated with actuality. Hence, an impediment to the 
ability to observe and record is displayed, which is related to his 
recordation that a specific walking horse was injured only because it 
was a walking horse. (Tr. 101) Dr. Kelley’s failure to recognize his 
prejudice is detrimental to the respondent's right to a fair hearing because 
Mr. Tuck had subjected "Whittler’s Warning” to exercise on the day 
prior to Dr. Kelley's examination (Tr. 457, 459) and therefore 
Dr. Kelley’s assumption that normal perspiration, for example, existed, 
suffers from known error. 


This is a particularly erroneous and unfair broadside against Dr. Kelley. 
It is untrue on this record that Dr. Kelley suffers from the kind of personal 
deficiencies charged by the ALJ. Moreover, it is clear that the ALJ has 
confused his bias charge, since Finding 31 slams Dr. Martin for bias, not 
Dr. Kelley. Specifically, the ALJ’s Finding 31 states (Initial Decision at 15): 
"Dr. Martin believes that all walking horses have been abused by chemical or 
physical means. (Tr. 101)" Dr. Kelley is not mentioned in the ALJ’s Finding 
31, nor do any of the other Findings by the ALJ accuse Dr. Kelley of bias. 
Both "Finding 31" and "Tr. 101," used by the ALJ to castigate Dr. Kelley 
(Initial Decision at 28), relate to Dr. Martin (which allegations as to 
Dr. Martin have been refuted by the evidence at the outset of this subsection). 
Hence the major premise of the ALJ’s bias charge as to Dr. Kelley is based 
solely on the ALJ’s error. 

The minor premise of the ALJ’s bias charge as to Dr. Kelley is based on 
Dr. Kelley's expectation or assumption that perspiration, respiration, and 
general appearance would be normal on a pre-show inspection, and it is 
equally without merit. Dr. Kelley testified (Tr. 479, 491): 
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Q. Look at items 29 [(WAY OF GOING)], 30 [(GENERAL 
APPEARANCE, ATTITUDE, & STANCE)], 31 [(RESPIRATION)], 32 
[(PERSPIRATION)], and do you see in those blanks that they are 
essentially blank? I do see a little dash mark in there, in -- did you 
mean something by that? 





A. When I make a mark like that, the little dash or scratch, 
whatever you want to call it, that means that I considered that. If I’'d 
seen any abnormality, I would have filled in detail, but going down 
there I did not note it -- note anything abnormal in each of those. 


Q. I see. 


A. So I just note for myself that I had considered those. 









Q. In boxes 29 through 32 where they discuss general appearance, 
respiration, perspiration and such of the horse, is it correct this was a 
pre-show examination? 


A. Yes, it was. 












Q. What in -- what is the -- your expectation, as a veterinarian 
looking at horses pre-show, about what their respiration and 
perspiration will be, and general appearance, prior to going into the 
ring, prior to being worked in the ring? 


A. They should be within a normal range. 


Q. And I believe you testified if they were not, you would fill that 
in? 


A. Yes. 










There is nothing, absolutely nothing, in Dr. Kelley’s testimony to support, 
in even the slightest degree, the ALJ’s charge that Dr. Kelley’s expectation, 
that on a pre-show examination prior to being worked in the ring, a horse’s 
respiration, perspiration and general appearance would be normal, displays an 
impediment to his ability to observe and record the facts. 

In the first place, my examination of the records in every Horse Protection 
Act case appealed to the Secretary since the Act was passed leads me to 


ee ll aC! 
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believe that Dr. Kelley’s “expectation” is normal and proper. I am astounded 
that the ALJ thinks there is anything improper about that expectation. There 
is certainly no evidence in this record that that expectation was not normal 
and proper. The ALJ’s apparent belief—that the exercise of "Whittler’s 
Warning" on the day prior to Dr. Kelley's examination the next day at about 
8:25 p.m. (CX 2, Item 4; Tr. 488-89) would affect the "normal perspiration, 
for example” (Initial Decision at 28)—is, to use the ALJ’s words, "disassociated 
with actuality” (Initial Decision at 28). As a matter of fact, Mr. Tuck said that 
his normal practice would have been to exercise the horse on the day of the 
Show (Tr. 456-60), not just the prior day. But even if the ALJ had had the 
day of the exercise correct, I am astounded that he would think that that 
would show any abnormality that night in the horse’s “perspiration, for 
example" (Initial Decision at 28). There is no evidence in this record, or in 
any other record I have read, to support that apparent belief by the ALJ. 

In the second place, and of even greater importance, notwithstanding 
Dr. Kelley's expectation of abnormality, Dr. Kelley testified that his check 
marks in Items 29 through 32 indicate that he considered those items, and that 
"fi]f ’'d seen any abnormality, I would have filled in detail" (Tr. 479). Hence 
Dr. Kelley's normal and proper "expectation" as to those items did not prevent 
him from assuring himself, by his examination, that the items were, in fact, 
normal. 

The remaining two criticisms of Dr. Kelley's evidence are Dr. Kelley’s 
completion of Items 34 and 35 on VS Form 19-7 (Initial Decision at 28-29). 
On Item 34, Dr. Kelley marked the box in the square by the number 34, 
indicating the Scar Rule was considered, and no abnormality found (Tr. 477). 
It is not error not to have marked the interior boxes for "Yes" or “No,” 
although it may have been better practice to do so. 

Regarding Item 35, concerning the placement of the lines in the schematic 
drawing, this has already been addressed, supra, in the review of the ALJ’s 
treatment of Dr. Martin’s testimony. Again, the use of two side (medial and 
lateral) views of the left forelimb rather than the front view is de minimis -- 
both diagrams accomplish the same thing. Moreover, the drawing of the 
“BACK VIEW" in Item 35 displayed two marks on each forelimb, and that 
equals bilateral pain, which is sufficient to carry Complainant’s burden of 
proof without the frontal areas of pain on the left foot. Thus, I reject all the 
ALJ’s criticisms of Dr. Kelley, whose testimony I find credible. 

The ALJ’s final points on pages 29-30 of the Initial Decision seek to attach 
legal significance to his preceding pages by citing supportive cases. However, 
this is for naught, since the ALJ’s preceding discussion has been rejected 
herein as erroneous, for the reasons already given. 

Once again, no attempt has been made to answer each and every point 
made by the ALJ, but all the ALJ’s points have been thoroughly considered, 
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and to the extent inconsistent with my final Decision and Order, although not 
specifically mentioned, they are hereby reversed and rejected. Likewise, I 
have very carefully reviewed Respondent’s Reply to Complainant’s Appeal 
(Jan. 25, 1994), and after careful consideration, reject each of Respondent’s 
arguments. 


Sanction 





Turning now to the sanction, Complainant proposed “that Mr. Tuck be 
fined $4,000 and disqualified from participating in horse shows for two years" 
(Complainant’s Proposed Findings of Fact, Conclusions, Order, and Brief at 
16). The ALJ made the following Findings of Fact (Initial Decision at 15): 


35. Mr. Tuck will suffer substantial financial reversals should he 
be required to pay civil penalties in the amount of $4,000 as a result of 
these proceedings. (Tr. 431[-432], 450-451) 





36. Mr. Tuck will be forced out of business should he be barred 
from participation in the Walking Horse Industry for two years as a 
result of these proceedings. (Tr. 432) 





The Department’s current sanction policy is set forth in Jn re S.S. Farms 
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) 
(text in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 
36-3), as follows: 





It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 
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[T]he nature, circumstances, extent and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (In re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as Appendix C hereto); Jn re Elliott (Decision as to William Dwaine 
Elliott), 51 Agric. Dec. 334, 350-51 (1992), aff'd, 990 F.2d 140 (4th Cir. 1993), 
cert. denied, 114 S.Ct. 191 (1993). Administrative officials’ sanctions and 
recommendations are given substantial weight and their recommendation 
herein was that each violation deserved the routinely appropriate amount of 
$2,000 for the first offense. 

I find that the nature, circumstances, extent, and gravity of the prohibited 
conduct all would warrant a $2,000 civil penalty per violation in this case. The 
seriousness of the soring of horses has been recognized not only by Congress 
but, also, in scores of cases decided under this Act. Respondent is a trainer 
whose compliance with the Act is necessary, if the inhumane practice of soring 
is to be eliminated. Intent is not an element of the violation (see Stamper, 
Appendix C). Although these are the first offenses of the Respondent, soring 
is so detrimental to the walking horse industry, and involves such an inhumane 
practice, that a $2,000 civil penalty is appropriate for the first offense. See In 
re Holt, 49 Agric. Dec. 853, 865 (1990); Stamper, Appendix C. The ALJ’s 
finding that a $4,000 civil penalty would cause Respondent substantial financial 
reversals (Finding 35) is no reason to eliminate or reduce the amount. 
Indeed, Congress had substantial financial impact on violators in mind when 
it set the dollar amount. 

With respect to ability to pay, and the effect of a civil penalty on the ability 
of the Respondents to continue to do business, it is the position of this 
Department that it is the responsibility of the Respondents to come forward 
with some evidence indicating an inability to pay, or an inability to continue 
to do business. (See In re Holt, 49 Agric. Dec. at 865-66; In re Spencer 
Livestock Comm’n Co., 46 Agric. Dec. 268, 463 (1987), aff'd on other grounds, 
841 F.2d 1451 (9th Cir. 1988). 

Respondent testified on his ability to pay by indicating his income, as 
follows (Tr. 451; see also Tr. 432): 


[BY MR. TUCK]: 
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A. All right. My gross income for the -- profit for the barn, which 
was a partnership, was 31,000. Out of the 31,000 I had to pay 14,000 
in notes on my barn and equipment and I had to pay $6,000 in social 
security and taxes for the year, so it left me about 10,000. 


This income is sufficient to allow Respondent to pay the civil penalty. 
Notably, Respondent did not testify that he would be unable to pay a $4,000 
civil penalty, or that such an amount would prevent his continuing in business. 
However, here, as in a number of other cases (see, e.g., In re Sims, 52 Agric. 
Dec. 1243, 1269 (1993)), it is appropriate to spread the payments over a 
number of years, in view of Respondent’s financial condition. 

Complainant concluded that a year’s disqualification for each violation is 
warranted. The disqualification is in addition to any pertinent civil penalty 
and is discretionary to the Secretary. Recent cases and those decisions going 
back to the passage of the disqualification amendment to the HPA in 1976” 
show that a 1-year minimum disqualification ordinarily accompanies a civil 
penalty for a first-time soring violation. This policy was recently restated in 
Elliott, supra, 51 Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In Jn re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))]: 


Congress has provided the Department with the "tools" 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 


trainer) who allows one of his horses to be exhibited while 
10 
sore. 


"The disqualification provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic: means to pay the civil penalties as 
operation costs. See H.R. Rep. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 


U.S.C.C.A.N. 1696, 1706. In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983). 
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‘There is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,| I can envisage no circumstance presently warranting 
an exception from this policy.” [Bracketed material is in 
Rowland.] 


Congress passed the 1976 amendments to the Act to strengthen the Act 
and enhance the Secretary’s ability to end the soring of horses. The 
authorization for disqualification is among the most notable devices to 
accomplish that end. For the reasons set forth in Stamper, the customary, 
minimum disqualification period should be imposed here. Respondent’s 
testimony that a suspension would “[p}robably close me down” (Tr. 432) is not 
a reason to withhold a suspension, for the reasons just explained, supra, and 
set forth in Stamper. Moreover, the criteria set forth in 15 U.S.C. § 
1825(b)(1), supra, only apply to the determination of the amount of the civil 
penalty, and do not apply to a determination as to a suspension. 

Thus, the ALJ’s decision is reversed, in that the Respondent is found to 
have violated the Act. I agree with the Complainant’s $4,000 civil penalty, but 
payable over 4 years, and the 2 years’ disqualification, for the reasons set forth 
above. 

Any of Respondent’s arguments not specifically addressed herein have 
nonetheless been considered, found to be without merit, and are rejected to 
the extent that those arguments are inconsistent with the Decision and Order 
herein. 

For the foregoing reasons, the following Order should be issued. 


*It is my policy to examine the facts and circumstances of each case to see whether an 
exception to this policy is warranted. An examination of the record here does not lead me to 
believe that an exception is warranted. In this respect, however, I am necessarily influenced by 
the views expressed in Stamper (attached as Appendix C) as to why lack of knowledge or intent 
should not be a circumstance mitigating the sanction. Since there is never, or almost never, 
proof of knowledge or intent, if that were cause for not imposing a disqualification order, there 
would never, or almost never, be a disqualification order issued. The civil penalty for soring 
would be an acceptable cost of doing business, and the remedial purposes of the Act would not 
be achieved. But if the Stamper views are correct, viz., that a disqualification order is ordinarily 
necessary to achieve the Act’s purpose even where there is no proof of knowledge or intent, it 
would take an extraordinary circumstance to warrant not imposing a disqualification order. 
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Order 


1. Respondent Eddie C. Tuck is assessed a combined civil penalty of 
$4,000, for two violations of section 5(2)(B) of the Horse Protection Act 
(15 U.S.C. § 1824(2)(B)). The civil penalty shall be paid by certified check or 
money order, made payable to the Treasurer of the United States, and 
forwarded to Donald A. Tracy, Esq., Office of the General Counsel, Room 
2014, South Building, United States Department of Agriculture, Washington, 
D.C. 20250-1417, in equal payments over 4 years, with the first payment due 
within 30 days from the date of service of this Order on Respondent, and each 
remaining payment due on the anniversary date of the first payment. If any 
payment is missed, the entire remaining amount shall become due and payable 
immediately. 

2. Respondent is disqualified for 2 years from showing, exhibiting or 
entering any horse, directly or indirectly through any agent, employee, or 
other device, and from judging, managing or otherwise participating in any 
horse show, horse exhibition, horse sale or auction. 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondent. 
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APPENDIX A 


Excerpt from CX 3A, p. 1. 
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APPENDIX B 


In re Jordan, 51 Agric. Dec. 1229 (1992). 
[Not published herein.-Editor] 


APPENDIX C 
Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 


1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein.-Editor] 


In re: DANNY BURKS, GERALD CAMPBELL, GERALD CAMPBELL and 
SON STABLES, HAROLD G. STOLLINGS, RONNIE TABOR and BETH 
TABOR. 


HPA Docket No. 91-120. 
Decision and Order as to Danny Burks filed June 24, 1994, 


Civil penalty — Horse soring — Horse trainer — Entering — Exhibiting — Disqualification 
order — Preponderance of evidence — Expert witnesses — Past recollection recorded — 
Rebuttable presumption of soring. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) imposing no sanction on 
Respondent, notwithstanding his finding that Respondent entered for the purpose of showing 
or exhibiting a horse at a horse show while the horse was sore. The JO assessed a civil penalty 
of $200, and disqualified Respondent for 1 year from showing, exhibiting, or entering any horse, 
and from judging, managing, or otherwise participating in any horse show. The JO also 
disagreed with the ALJ’s finding that, on another occasion, a horse was not sore which 
Respondent entered. The JO concluded that the horse was sore, but dismissed the Complaint 
as to this issue because the case was not a suitable case for presenting an important issue of 
statutory construction as to whether one who enters a horse, but does not ride it in the Show, 
is one of the persons exhibiting the horse. Past recollection recorded in the form of affidavits 
and summaries made while the events were fresh in the witnesses’ minds is reliable, probative 
and substantial. "Entering" a horse is a continuing process, not an event, and includes all 
activities required to be completed before a horse can actually be shown or exhibited. The facts 
and circumstances of this case reveal no basis for an exception to the general policy of imposing 
the minimum disqualification order on the Respondent, but in view of Respondent’s poor 
financial condition, only a $200 civil penalty is imposed. 


Sharlene A. Deskins, for Complainant. 

Edward L. Boring, Pikeville, TN, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seg.). On October 29, 1993, 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order in which he found that on one occasion (Sept. 20, 1987), Respondent 
Burks entered for the purpose of showing or exhibiting a horse ("Mountain on 
Fire") at a horse show while the horse was sore; but, that on another occasion 
(Apr. 6, 1990), Respondent Burks entered for the purpose of showing or 
exhibiting a horse ("The Bold Gambler") and allowed the exhibition of the 
horse, which was not proven to be sore. The ALJ’s Order assessed no civil 
penalty or disqualification for the soring of “Mountain on Fire"; and dismissed, 
with prejudice, that part of the Complaint concerning "The Bold Gambler." 

On February 4, 1994, Complainant ‘appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 CF.R. § 2.35). 
Respondent filed a Response on April 29, 1994. On May 3, 1994, the case 
was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record in this case, I am 
assessing a $200 civil penalty against Respondent and imposing a 1-year 
disqualification order based on the violation as to “Mountain on Fire." 1 
disagree with the ALJ that "The Bold Gambler" was not proven to be sore, 
but I am dismissing the Complaint as to this matter because the record is not 
a good record in which to present an important issue of statutory construction. 
For convenience in drafting, the Initial Decision and Order is adopted--as 
modified--as the final Decision and Order, with deletions shown by dots, 
additions shown by brackets, and with trivial changes not specified. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, 80 Stat. 384 (1966), as amended,’ the Rules of Practice 
governing proceedings under the Horse Protection Act, 9 C.F.R. §§ 12.1-.10 
(1993), and the Rules of Practice of the Department of Agriculture Governing 
Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130-.151 
(1993). 

The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by complaint filed March 20, 1991, alleges 
in relevant part that on September 20, 1987, respondent Danny Burks entered 
a horse for the purpose of showing or exhibiting, while the animal was sore, 
and on April 6, 1990, Mr. Burks entered a horse for the purpose of showing 
or exhibiting and exhibited this horse in a show while the animal was sore in 
violation of the Horse Protection Act, Pub. L. 91-540, December 9, 1970, 84 
Stat. 1404, as amended? (hereinafter the "Act"). The Administrator seeks the 
imposition of civil penalties and the disqualification of Mr. Burks from 
participation in the horse industry for a period of time. By answer filed 
April 11 1991, Mr. Burks denies the essential allegations of the complaint. 

A public hearing was held on January 7 and January 8, 1992, in Cookeville, 
Tennessee, before the undersigned. Proposed findings, briefs and reply briefs 
were subsequently filed by counsel. To the extent indicated counsel’s 
proposals are adopted herein. All other proposed findings, conclusions or 
arguments are rejected as irrelevant or lacking legal or evidentiary bases. As 
used herein, “Tr.” refers to the transcript of the public hearing. “CX” refers 
to the numbered exhibits offered by complaint counsel. "RX" refers to the 
numbered exhibits offered by counsel for respondent. 

The interests of the Department are represented by Sharlene A. Deskins, 
Esq., Washington, D.C. The interests of respondent are represented by 
Edward L. Boring, Esq., Pikeville, Tennessee. 

Upon consideration of all matters of record, the following Findings of Fact 
and Conclusions of Law are reached. As a result thereof, with respect to the 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1993). [Unofficial 
codifications of statutes are cited herein.] [Brackets by the ALJ.] 


Consent Decisions were entered with respect to respondent Harold G. Stollings on July 12, 
1991, respondents Ronnie and Beth Tabor on October2, 1991, and respondents 
Gerald Campbell and Gerald Campbell and Son Stables on November 26, 1991. 


715 U.S.C.A. § 1821 et seg. (West 1982 & Supp. 1993). 
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incidents occurring on September 20, 1987, there is issued an order to 
respondent Danny Burks, finding that [Jhe violated the Act. ... 


Statute[] 


The following statutory provisions are applicable to this case: [The 
statutory provisions set forth below are from the United States Code, rather 
than from the unofficial version quoted by the ALJ, and include additional 
sections not quoted by the ALJ. The ALJ’s footnotes 4, 5, 6, 7, and 8 are 
omitted]. 

[Section 2(3)(D) of the Act (15 U.S.C. § 1821(3)(D)) provides: 


As used in this chapter unless the context otherwise requires: 


(3) The term "sore" when used to describe a horse means 
that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in 
connection with the therapeutic treatment of a horse by or under 
the supervision of a person licensed to practice veterinary medicine 
in the State in which such treatment was given.] 


[Section 5(2) of the Act (15 U.S.C. § 1824(2)) provides: 


The following conduct is prohibited: 
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(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for the 
purpose of showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any horse which is 
sore, and (D) allowing any activity described in clause (A), (B), or 
(C) respecting a horse which is sore by the owner of such horse.] 


[Section 6(d)(5) of the Act (15 U.S.C. § 1825(d)(5)) provides: 


(d)(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs.] 


[Section 6(b) of the Act (15 U.S.C. § 1825(b)) states: 


(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
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findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


(3) If any person fails to pay an assessment of a civil penalty 
after it has become a final and unappealable order, or after the 
appropriate court of appeals has entered final judgment in favor of the 
Secretary, the Secretary shall refer the matter to the Attorney General, 
who shall recover the amount assessed in any appropriate district court 
of the United States. In such action, the validity and appropriateness 
of the final order imposing the civil penalty shall not be subject to 
review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection.] 


[Section 6(c) of the Act (15 U.S.C. § 1825(c)) states in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation]. 


Findings of Fact 


1. Respondent Danny Burks is an individual whose mailing address is 
1825 Davis Lane, Sevierville, Tennessee 37862. (Tr. 309) At the time of the 
hearing, Mr. Burks had been a racking horse trainer for eight years, having 
participated in the training of 300 to 400 horses during those years. (Tr. 310) 

2. At all times relevant herein, Danny Burks was the assistant trainer of 
the racking horse known as “Mountain on Fire." (CX 3, 6, 16; Tr. 310-311, 
332) Racking horses are lighter in the rear quarters than those animals 
trained as walking horses. (Tr. 312). Mr. Burks trained "Mountain on Fire" 
for the eleven months between October 1986 and September 1987. (Tr. 311, 
332) Mr. Burks was nineteen years of age in 1987. Action devices, sometimes 
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referred to as chains, are not used during the training of racking horses. (Tr. 
311-312) Mr. Burks was employed by Mr. Gerald Campbell to break and 
train "Mountain on Fire." (Tr. 310-311) Mr. Campbell identified himself as 
the trainer of this horse in a consent settlement filed in this matter on 
November 26, 1991. Mr. Campbell was paid to train “Mountain on Fire" by 
its owner, Harold Stollings. (CX 16; Tr. 332) 

3. “Mountain on Fire" was entered as Entry No. 155, Class No. 9, Two- 
Year Old Futurity Stallions and Geldings, at the 16th Annual Racking Horse 
World Celebration at Priceville, Alabama, on September 20, 1987. (CX 1, 5) 
Mr. Campbell transported "Mountain on Fire" to this September 20, 1987, 
show. (Tr. 313) Mr. Burks presented the horse to the Designated Qualified 
Person (DQP),’ David Finger, for pre-show inspection. (CX 3; Tr. [332-333]) 

4. At the pre-show inspection, the DOP rejected "Mountain on Fire" 
because the horse was sensitive in both front feet. (CX 2, 3; Tr. 157-158) 

5. Immediately after being examined by DOP Finger, “Mountain on Fire" 
was examined by Dr. L. S. Crichfield and Dr. Owen W. Hester, veterinarians 
employed for this purpose by the Unite[d] States Department of Agriculture. 
(CX 4,5) Dr. Crichfigld had been involved in enforcement of the HPA from 
1973 to the time of the events under consideration, and had examined several 
thousand horses for soreness. (Tr. 37) Dr. Hester had been examining 
horses for compliance with the Act since 1976, having examined thousands of 
horses in that time. (Tr. 97) 

6. Neither Dr. Crichfield nor Dr. Hester could recall his examination, and 
hence the results thereof, at the hearing. (Tr. 39, 60, 98, 112) 

7. After their examinations of the horse, the two veterinarians concurred 
that the horse was "sore," as defined by the Act. (CX 3-5) If these two 
veterinarians had not concurred in their field findings and conclusions, they 
would not have initiated the action which led to this proceeding. (Tr. 79-80; 
125-126) 

8. The only physical examination conducted by Drs. Crichfield and Hester 
for the purpose of detecting illegal soring in horses, centers on digital 
palpation. This involves the application of pressure from the examiners’ 
thumbs upon horses’ forelimb tissues. (Tr. 42) Dr. Crichfield testified he 
uses a consistent amount of pressure on each horse that he examines, but 
acknowledged that the palpation test is still subjective. (Tr. 72-73) Reports 
of reactions to digital palpations will include observations as to loci and 
degree of pain. (Tr. 44-45, 48-52, 89) 


°The Department’s regulations (9 C.F.R. § 11.7 (1993)) provide for the certification and 
licensing of Designated Qualified Persons pursuant to the Act at 15 U.S.CA. § 1823(c) (West 
1982 & Supp. 1993). 
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9. Upon the application of pressure on the posterior surfaces of the 
pasterns of both forelimbs, the veterinarians both noted pain responses from 
"Mountain on Fire," in that the horse attempted to withdraw its foot, tightened 
its abdominal muscles, jerked its head upward and shuffled its rear feet 
forward. (CX 3-5) Similar, though not as pronounced, pain responses were 
elicited upon the palpation of the anterior portion of the pasterns of both 
forelimbs. (CX 3-5) 

10. Immediately following the examinations by Drs. Crichfield and 
Hester, the Government’s employees began to generate documents relating 
to their conclusions. These veterinarians and their assisting investigators 
customarily utilize informal notes, a Government form entitled "Summary of 
Alleged Violations, Form 19-7," and affidavits. The form, received as CX 3, 
was used to identify "Mountain on Fire" and those responsible for its 
condition. Dr. Crichfield, after conferring with Dr. Hester and concluding 
that a perceived violation existed, proceeded to elicit information from 
Danny Burks, the custodian of "Mountain on Fire" and recorded that 
information on a blank form. (Tr. 40-41) The form is also used to record his 
clinical observations and by the schematic diagrams displayed on this form, the 
loci on the horses’s forelimbs, which when palpated, were found to be sore. 
(Tr. 45-46) Dr. Crichfield affixed his signature to this form and Dr. Hester 
also signed it after reviewing it. (Tr. 99-100) Dr. Crichfield also prepared an 
affidavit, which is typically done the night of the show, using the Form 19-7 
to describe the events with regard to the examination of the horse. (Tr. 49- 
50) The affidavit was recopied by Jerome Baxley, the USDA investigator, 
then reviewed and signed by Dr. Crichfield. (Tr. 50) Dr. Hester followed a 
similar procedure with his own affidavit. (Tr. 101-102) 

11.‘ Dr. Crichfield and Dr. Hester employ examination techniques to 
distinguish a pain response to their palpations from the reactions of a "silly," 
nervous or high-strung horse. (Tr. 57-58, 91-94, 109, 141-147) 

12. Both Government veterinarians testified that during their 
examinations for compliance with the Act, they customarily employ 
examination methods and apply their experience to distinguish artificially 
caused "soring” from pain resulting from other causes, such as injury or illness. 
(Tr. 56, 86, 108, 139-141) 

13. Both Government veterinarians testified that the horse would 
reasonabl[y] be expected to experience pain when moving. (Tr. 48, 105, 116) 

14. ‘At all times relevant herein, Danny Burks was the trainer of the 
racking horse known as "The Bold Gambler." (CX 8, 9, 11, 14; Tr. 319-320) 
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Conclusions 


Based upon an evaluation of all evidence, the entry of findings above and 
the application of appropriate law, it is determined that Danny Burks was the 
trainer of "Mountain on Fire” and entered for the purpose of showing or 
exhibiting that horse, while sore, a legal conclusion, at the 16th Annual 
Racking Horse World Celebration on September 20, 1987, at Priceville, 
Alabama. 

It is further determined that Danny Burks was the trainer of "The Bold 
Gambler" and entered for the purpose of showing or exhibiting that horse, and 
allowed the exhibition of the horse at the Sth Annual Dogwood Classic Horse 
Show on April 6, 1990, at Ooltewah, Tennessee. .. . 


Discussion 


The Act was intended to reduce the incidents of cruelty to animals, thereby 
enhancing the integrity of the horse breeding and showing industries. 
Thorton v. United States Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). 
In 1987, the United States Court of Appeals [for] the District of Columbia 
Circuit’ demanded stricter compliance with the intent of Congress that 


soring be prevented under the Horse Protection Act. 


The Act was clearly designed to end soring. It explicitly finds that 
soring is “cruel and inhumane," flatly prohibits the showing in a horse 
show of “any horse which is sore," and makes it a criminal offense 
knowingly to do so. Moreover, Congress amended the Act in 1976 "to 
stop an inhumane and harmful practice that the Congress thought 
would end when it enacted [the original Act], but which has not in fact 
ended.” [Brackets by the court.] 


American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6[-7] (D.C. Cir. 
1987), on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 

The Department has sustained its burden of proof to support the 
allegation that the horse known as "Mountain on Fire" was entered for the 
purpose of showing while it was sore in violation of the Act, upon the 
existence of the presumption permitted by the Act at 15 U.S.C.A. § 1825(d)(5) 
(West 1982 & Supp. 1993). The record establishes that the horse trained by 
respondent was examined by two qualified and experienced veterinary medical 


“Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. 15 U.S.CA. § 1825(b)(2) (West 1982 & Supp. 1993)... . 
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officers, L. S. Crichfield and Owen W. Hester. When each veterinarian 
palpated the same relative location on the horse’s forelegs, "Mountain on Fire" 
displayed responses which indicated that it experienced pain upon palpation. 
The horse shuffled its rear feet forward, tucked and tightened its abdominal 
muscles, jerked its head upward and gave a strong take-away response. (CX 
3) Upon completing their examination of “Mountain on Fire,” the 
veterinarians concluded that the responses the horse exhibited were the result 
of practices prohibited by the Act. The veterinarians recorded in detail the 
results of their examinations on a "Summary of Alleged Violations" Form 19-7 
(CX 3), and in affidavits (Finding #10) that they prepared shortly after the 
examinations. Both veterinarians indicated that no violation would have been 
alleged if they had not concurred in the conclusion that "Mountain on Fire" 
was sore within the meaning of the Act. (Finding #7) 

Counsel for respondent argues in his proposed findings and conclusions 
that the affidavits and other documents prepared by the Government 
veterinarians should be given little weight because of the veterinarians’ lack 
of specific memory with regard to their examination of "Mountain on Fire." 
However, hearsay is admissible in administrative proceedings, an[{d] can 
constitute substantial evidence to support factual findings provided that it is 
reliable and probative evidence which meets the test of fundamental fairness. 
Hoska v. United States Dep’t of the Army, 677 F.2d 131, 138-139 (D.C. Cir. 
1982); School Board of Broward County, Florida v. Department of Health, 
Education and Welfare, 525 F.2d 900, 906 (Sth Cir. 1976). See also Richardson 
v. Perales, 402 U.S. 389, 402 (1971); Bustos-Torres v. I.N.S., 898 F.2d 1053, 
1055-1058 (Sth Cir. 1990); Maine Potato Growers, Inc., 34 Agric. Dec. 773, 
791-792 (PACA Dkt. No. 2-2981) (April 23, 1975), aff'd, 540 F.2d 518 (1st Cir. 
1976). The veterinarians’ affidavits (CX 4, 5), the affidavit of DOP Finger 
(CX 2) and the interview log (CX 16) are the veterinarians’ and DQP’s 
recorded observations of their examinations of “Mountain on Fire" and 
Mr. Baxley’s report of his interview with Gerald Campbell. The veterinarians 
had no independent memory of the events described at the time of their 
testimony. Likewise, Mr. Baxley had no specific recollection of the substance 
of his interviews with Messrs. Finger and Campbell.’' However, the 
veterinarians and Mr. Baxley all testified persuasively that the documents 
comprising their observations would have been prepared while the events were 
fresh in their minds. It is established in Departmental precedent that factual 
patterns can exist in which "past recollection recorded is considered reliable, 


"The essential purpose sought by statutes prohibiting prosecutions beyond reasonable 
lengths of time is to preserve the recollection and the accurate presentation of facts to judicial 
panels. ... 
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probative and substantial evidence, which fulfills the requirements of the 
Administrative Procedure Act, if the events were recorded while fresh in the 
witnesses’ minds." Cecil Jordan, et al., 51 Agric. Dec. 1229, 1229-30 (HPA 
Dkt. No. 91-23) (Remand Order) (October 22, 1992). 

Mr. Burks averred in his answer that, with respect to "Mountain on Fire," 
he was merely an assistant trainer of the horse and, as a result, should not 
bear the responsibility for any violations that may have occurred. As to this 
argument, neither the facts of the case nor the applicable law support 
Mr. Burks’ contention. 

Although he was employed by Gerald Campbell and Son Stables as an 
assistant trainer at the time of the show, the evidence indicates that Mr. Burks 
was the individual primarily responsible for training and preparing "Mountain 
on Fire" for the 16th Annual Racking Horse World Celebration.’? On direct 
examination, Mr. Burks described his role as follows: (Tr. 310-311) 


Q. What was your position with Mr. Campbell? 
A. Assistant trainer. 


Q. Okay. Did you have an opportunity to work with a horse named 
Mountain on Fire? 


A. Yes, sir. 
. What were your duties concerning this horse? 
. Getting him ready for the horse show. 


. Had this horse ever been shown before? 


. How long had you been training this horse? 


Q 
A. No, sir. 
Q 
A 


. Since October of ‘86. 


"Racking horses are trained to display a particular gait-cycle of the ipsilateral and 
contralateral limbs. 
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Q. Had anyone worked this horse besides you, Mr. Burks? 


A. Not besides the occasion of, you know, Gerald riding him, you 
know. 


Mr. Burks further described in detail the methods used to train "Mountain on 
Fire” in preparation for the show and the circumstances surrounding the entry 
of the horse in the show. (Tr. 311-313) The affidavit of Mr. Burks, in the 
form of a statement taken by USDA investigator Jerome Baxley on 
September 30, 1987, states as follows (CX 6, p. 1): 


I have trained a Racking Horse named Mountain on Fire since he was 
put in training. This horse was raised by Mr. Campbell and sold to 
Harold Stollings, Chapmanville, West Virginia one year ago. I have 
trained this horse since Mr. Stollings bought him. 


In an interview with Mr. Baxley, Gerald Campbell confirmed the fact that 
Mr. Burks “broke and [has] trained” the horse. (CX 16) Although the owner 
of "Mountain on Fire" paid Gerald Campbell and Son Stables for the training 
of the horse (Tr. 332), Campbell, in turn, paid Mr. Burks as an assistant 
trainer to train "Mountain on Fire" for the September 1987 show. Therefore, 
it is clear from his own admissions and,from the statement of his employer 
that Mr. Burks was the individual who trained "Mountain on Fire." 

A similar assistant trainer arrangement was present in A.P. "Sonny" Holt, 
et al., 49 Agric. Dec. 853 (HPA Dkt. No. 88-28) (July 11, 1990), in which it 
was alleged that the owner, the trainer, and an assistant trainer of a sored 
horse had violated the Act. Jd. at 854. The assistant trainer, Wall, was 
employed by the trainer, Holt, and was subject to his direction. Id. at 855. 
The case does not reveal the extent of Mr. Wall’s participation in the actual 
training of the horse. Mr. Wall’s only participation in the events on the date 
of the show was to lead the horse to the pre-show inspection area. Jd. at 861. 
The allegations against Mr.Wall were dismissed "[i]n view of this evidence, and 
the lack of any proposed finding, conclusion or order in complaint counsel’s 
brief . . . relating to the alleged violation of the Act by Mr. Wall... ." Id. at 
861. 

Holt provides little guidance regarding Mr. Burks’ actions. Unlike Holt, 
the record in this case is clear with respect to the extent of participation by 
Mr. Burks as the “assistant trainer" in the training of the horse in question. 
Mr. Burks admitted he was responsible for the training and preparation of 
"Mountain on Fire" for the show. More importantly, however, this case differs 
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from Holt in that proposed findings, conclusions and an order have been filed 
by complaint counsel with respect to Mr. Burks. Therefore, Holt cannot be 
viewed as applicable precedent for this case. 

Another case, Peter Livolsi, et al., 39 Agric. Dec. 1396 (HPA Dkt. No. 111 
(December 8, 1980), aff'd per curiam, 672 F.2d 903 (3d Cir. 1981) (Table), 
provides some insight into how the Department views employees who are 
involved in the training of sored horses. In that case, Livolsi, the owner of the 
horse, and Morris, an employee who trained the horse, were both found to 
have violated the Act. Jd. at 1402. Morris was employed by Livolsi to 
perform various tasks around the farm, such as mowing the lawn and other 
menial duties, and was “not a horse trainer in the usual sense of an 
independent professional who retainjed] and attract[ed] clients by his 
reputation for training winners.” Jd. at 1403 [Brackets by the ALJ]. 
Nonetheless, the Judicial Officer imposed civil penalties against Morris “since 
he was the actual trainer of the horse immediately prior to the show in 
question.” Jd. at 1405 (emphasis added). 

Therefore, because Mr. Burks was the actual trainer of “Mountain on Fire" 
for eleven months prior to the 16th Annual Racking Horse World 
Celebration, [and entered the horse,] he is subject to the Act’s proscription 
against soring horses. His status as an employee of Gerald Campbell and Son 
Stables does not serve to insulate him from responsibility for violations of the 
Act when he was clearly the individual who served as the trainer for 
“Mountain on Fire.” 

Mr. Burks also argues that he did not enter "Mountain on Fire" when he 
merely presented the horse for pre-show inspection. This argument is without 
merit. The evidence with respect to whether Mr. Burks "enter[e]d" the horse 
"Mountain on Fire" is quite clear. Mr. Burks admitted that he presented 
“Mountain on Fire" to the DQP for pre-show inspection, although he did not 
transport the animal to the show. (Tr. 313, 332) The Form 19-7 completed 
by the Department’s veterinarians also makes note of the fact that Mr. Burks 
presented the horse for inspection. (CX 3, Item [8]) 

Counsel to Mr. Burks contends that the mere act of submitting a horse for 
pre-show inspection does not constitute “entering” as that term is defined 
under the Act. The Department has made it clear that the submission of a 
horse for pre-show inspection is considered entry of the horse for the 
purposes of the Act. William Dwaine Elliott, et al., 51 Agric. Dec. 334 (HPA 
Dkt. Nos. 90-20 and 91-122) (May 14, 1992), aff'd, 990 F.2d 140 (4th Cir.)[, 
cert. denied, 114 S.Ct. 191 (1993)]. As stated in Elliott v. Administrator, 990 
F.2d at 145: 


Elliott asserts that “entering,” as used in 15 U.S.C. § 1824(2)(B), 
constitutes only registration of the horse and payment of the entry fee. 
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The time period between such time and the actual show, he asserts, is 
not included within the meaning of "entering." We cannot agree that 
“entering” means simply paying the fee and registering the horse for 
showing, which oftentimes is done by mail without the requirement for 
presenting the horse. Inspection of the horse is a prerequisite to the 
horse being eligible to show and the horse is not fully qualified to show 
until the inspection is passed. The plain meaning of "entering" a horse 
in a show would seem to encompass all the requirements—including 
inspection—and the time necessary to complete those requirements. 


Even if we were to agree, however, that the plain meaning of the 
Act is not clear, the USDA’s interpretation is entirely reasonable and 
consistent with Congressional! intent and thus must be upheld. We 
think it stretches credulity to argue that Congress intended only to 
prohibit a horse being "sore" at registration or when being shown and 
between that time the horse is permitted to be "sore." The Act was 
passed to end the practice of making horses sore and to quash the 
competitive advantage gained by cruelly making a horse "sore." 
Congress stated that its purpose was to "make it impossible for persons 
to show sored horses in nearly all horse shows." See H.R. Rep. No. 
91-1597, 91st Cong., 2d Sess. 2, reprinted in 1970 U.S.C.C.A.N. 4870, 
4871. Elliott’s reading of the Act would defeat this purpose by 
effectively making meaningless pre-showing inspections which are not 
contemporaneous with the registration and payment of the entry fee. 
We conclude that the USDA’s interpretation of "entering" is reasonable 
and not contrary to Congressional intent and thus we are bound to give 
it effect. Chevron U.S.A., 467 US. at 842, 104 S.Ct. at 2781. 


The Judicial Officer has held, for the same reasons, that the custodian who 
presents a horse to the DQP for the pre-show inspection “enters” the horse, 
within the meaning of the Act. Linda Wagner, et al., 52 Agric. Dec. 298 (HPA 
Dkt. No. 91-58) (May 27, 1993)[, affd, _ F.3d __, No. 93-3318 (4th Cir. 
Mar. 15, 1994)]; John Allan Callaway, 52 Agric. Dec. 272 (HPA 91-81) 
(May 6, 1993). Accordingly, complaint counsel has proved that respondent 
Danny Burks, when he presented “Mountain on Fire" to the DOP for pre- 
show inspection, "entered" the horse when it was sore as alleged in the 
complaint. 
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Sanction 


Respondent, Danny Burks, having been found to have entered a horse 
which was sore in the 16th Annual Racking Horse World Celebration on 
September 20, 1987, is subject to the penalties required under the Act. See 
Pat Sparkman, et al., 50 Agric. Dec. 610 (HPA Dkt. No. 88-58) (January 24, 
1991). Complaint counsel recommends a civil penalty of ... [$200 (see 
Complainant’s Appeal Petition at 13, 17 (Feb. 4, 1994))] and disqualification 
from industry participation for a period of one year for each violation alleged. 
According to Departmental policy, sanctions in each case will be determined 
by examining the nature of the violation in relation to the remedial purposes 
of the regulatory statute, along with all relevant circumstances, giving 
appropriate weight to the recommendations of the administrative officials 
charged with the responsibility for achieving the congressional purpose. S.S. 
Farms Linn County, Inc., et al. (AWA Dkt. No. 89-03) (February 8, 1991), 
[aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be 
cited as precedent under 9th Circuit Rule 36-3)]. 

The operative statute’ provides: 


Civil penalties; review and enforcement 


(b)(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 


515 US.C.A. § 1825(b)(1)(2) (West 1982 & Supp. 1992). 
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a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as provided in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


The statute’ also provides: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation. Any 
person who knowingly fails to obey an order of disqualification shall be 
subject to a civil penalty of not more than $3,000 for each violation. 
Any horse show, horse exhibition, or horse sale or auction, or the 
management thereof, collectively and severally, which knowingly allows 
any person who is under an order of disqualification to show or exhibit 
any horse, to enter for the purpose of showing or exhibiting any horse, 
to take part in managing or judging, or otherwise to participate in any 
horse show, horse exhibition, or horse sale or auction in violation of an 
order shall be subject to a civil penalty of not more than $3,000 for 
each violation. The provisions of subsection (b) of this section 
respecting the assessment, review, collection, and compromise, 
modification, and remission of a civil penalty apply with respect to civil 
penalties under this subsection. 


“15 U.S.C.A. § 1825(c) (West 1982 & Supp. 1992). 
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... The Administrative Procedure Act specifies in part.’ 


(d) Except as otherwise provided by statute, the proponent of a 
rule or order has the burden of proof. Any oral or documentary 
evidence may be received, but the agency as a matter of policy shall 
provide for the exclusion of irrelevant, immaterial, or unduly repetitious 
evidence. A sanction may not be imposed or rule or order issued 
except on consideration of the whole record or those parts thereof 
cited by a party and supported by and in accordance with the reliable, 
probative, and substantial evidence. . . . 


The Department’s Judicial Officer has determined that “it is the 
responsibility of respondents to come forward with some evidence indicating 
an inability to pay, or an inability to continue to do business.""* .. . In this 
case, the facts as they relate to the stated statutory factors are, as follows: 

1. The nature of the prohibited conduct. Danny Burks entered "Mountain 
on Fire," a sore horse, at the 16th Annual Racking Horse World Celebration 
at Priceville, Alabama. 

2. The circumstances of the prohibited conduct. Respondent, when he 
was nineteen years of age and employed as an assistant trainer by 
Gerald Campbell and Son Stables, was the trainer of the horse, "Mountain on 
Fire." He trained the horse for eleven months in preparation for the show. 
(Tr. 310-311, 332) 

3. The extent of the prohibited conduct. This case involves one horse 
trained by Danny Burks and entered while sore. 

4. The gravity of the prohibited conduct. The evidence shows that the 
soring of “Mountain on Fire" would result in "severe" pain to the horse. (CX 
4) 

5. The degree of culpability of the perpetrator. Respondent was 
personally responsible for the training of "Mountain on Fire." The evidence 
indicates that respondent was primarily responsible for breaking the horse and 
preparing it for the show, with occasional involvement on the part of 
Gerald Campbell. 

6. The history of prior offenses by the perpetrator. Mr. Burks dropped 
out of high school at age seventeen to pursue a career in horse training. (Tr. 
330-331, 342) With the exception of the allegations with respect to "The Bold 


"5 U.S.CA. § 556(d) (West 1977 & Supp. 1992). 


“Holt, supra, [49 Agric. Dec.] at 865. A summary of issues, filed by the undersigned on 
January 24, 1992, advised counsel of the burdens regarding sanction evidence. 
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Gambler," which have been dismissed, Mr. Burks is not associated with any 
other established violation of the Act. 

7. The ability of the perpetrator to pay a civil penalty. As previously 
noted, the respondent has the obligation to provide this information. 
Mr. Burks testified that he makes approximately $300 per week in his present 
occupation. (Tr. 328) He owns one car, a late model Honda automobile, and 
owes car payments of $326 per month, in addition to paying for utilities, such 
as electricity and telephone service. (Tr. 22, 328) His wife commutes to 
school and does not work during the school year. (Tr. 329-330) Mr. Burks 
pays for part of her education. (Tr. 329) He does not own any horses. (Tr. 
341) He has a $2,000 note at the bank which was to be paid off in August or 
September of 1993. (Tr. 329) 

8. The effect of the dollar amount of a civil penalty on the perpetrator’s 
ability to continue to do business. . . . 

9. Other factors. Mr. Burks testified that a disqualification would likely 
cause his present employer to terminate his employment. (Tr. 330) He does 
not have training in any other field. (Tr. 330) In response to questioning by 
complaint counsel, Mr. Burks acknowledged that he could conceivably teach 
people how to ride horses or raise horses as an alternative source of income 
(Tr. 342-343), but that he has no experience with these activities. (Tr. 347- 


348) 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Complainant’s appeal is that the ALJ erred in not finding "The Bold 
Gambler" sore, as charged in the Complaint, and that the ALJ erred in not 
affixing sanctions concerning “Mountain on Fire" being found sore when 
entered to show. Respondent’s Response seeks to have the ALJ’s Initial 
Decision affirmed in all particulars. 

Respondent raises no arguments on appeal against the ALJ’s decision that 
“Mountain on Fire" was entered for the purpose of showing, while that horse 
was sore, as charged in the Complaint. Respondent states in response to 
Complainant’s appeal (Respondents’ Response To Complainant’s Appeal 
Petition at 1-2): 


The Complainant now appeals the judge’s decision concerning not 
imposing sanctions for the entering of “Mountain on Fire” while sore 
and the dismissal of the portion of the Complaint regarding "The Bold 
Gambler". The Respondent incorporates the Respondent’s Proposed 
Findings of Fact, Conclusions of Law, Proposed Order and Brief in 
Support thereof previously filed. 
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Although the document incorporated by reference in Respondent’s 
Response argues that he did not enter "Mountain on Fire” and that the horse 
was not sore, as shown by the quotation of Respondent’s Response above, that 
document was incorporated in answer to Complainant’s appeal. Nothing in 
Respondents’ Response To Complainant’s Appeal Petition is in the nature of 
a cross-appeal as to any portion of the ALJ’s Initial Decision and Order. 
Hence no issue is presented on appeal as to whether the ALJ correctly 
determined that Respondent entered “Mountain on Fire" while the horse was 
sore. If any issue in that respect had been raised by Respondent on appeal, 
I would have affirmed the ALJ’s decision, adding additional conclusions 
similar to those added in other similar cases. For example, I would have 
noted that, in addition to the statutory presumption of soreness relied on by 
the ALJ (Initial Decision at 14-15), there was much more than a 
preponderance of the evidence, which is all that is required,’ to prove that 
the horse was sore, even without reliance on the statutory presumption. That 
is, the direct evidence that the horse was sore makes out a prima facie case 
under the Act (see 15 U.S.C. § 1821(3)). When Complainant presents "expert 
testimony that a person has used a substance or device on ‘any limb’ (which 
could be just one) of a horse or has engaged in any practice as a result of 
which the horse can reasonably be expected to suffer ‘physical pain or distress 
... when walking, trotting or otherwise moving’ (15 U.S.C. § 1821(3)),” this 
is a prima facie case. In re Sims, 52 Agric. Dec. 1243, 1262 (1993). This 
makes it unnecessary to rely upon the presumption in the Act. The Elliott 
court stated this principle, as follows (Elliott, supra, 990 F.2d at 146 (emphasis 
added)): 


Elliott further contends that the ALJ impermissibly relied on the 
statutory presumption that if a horse is “abnormally sensitive” it is 
deemed to be “sore.” 15 U.S.C. § 1825(d)(5). Elliott argues that 
“abnormally sensitive" is so vague as to be violative of due process and 
that equating “abnormal sensitivity” to deliberate treatment to render 
a horse "sore" is an unwarranted and unsupported presumption. We 
find it unnecessary to consider the presumption established by § 
1825(d)(5) in light of the direct evidence that the horses were "sore." 
The examining veterinarians did not simply conclude that the horses were 
abnormally sensitive in two limbs and, therefore, were "sore." Each 


"See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
USS. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc.,37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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veterinantan testified to the effect that the three horses plainly experienced 
a high degree of pain upon palpation of their forelimbs, demonstrated by 
the horses’ immediate and reflexive pulling away from the palpation, 
rearing up and sagging down on the hindquarters, and instinctively 
cinching up the abdominal muscles. The diagnosis was not based upon 
mere abnormal sensitivity. The veterinarians specifically opined that 
the pain responses were not the result of some other type of injury but 
rather were deliberately inflicted. Jn other words, the horses, when 
inspected, were "sore" within the meaning of the Act. As previously 
discussed, the veterinarians noted other conditions indicating the horses 
were "sore": (1) hair loss which indicated the use of action devices or 
caustic chemicals; (2) inflammation in the forelimbs; and (3) unusual 
stance, movement and expression. The testimony was in the form of 
professional opinions linking cause and effect, not simple reliance on a 
statutory presumption. Although the ALJ cited the presumption, his 
opinion clearly shows he determined, based on the evidence presented, 
that the animals were "sore" on the days they were “entered.” 
Unquestionably, substantial evidence supports those conclusions. 
[Footnote omitted.] Where there is a factual finding that a horse was 
"sore", even in the absence of the presumption, it is irrelevant that 
there may have been reliance on a presumption. Thorton v. USDA, 
715 F.2d 1508, 1511 (11th Cir. 1983) (citing Fleming v. USDA, 713 F.2d 
179, 188 (6th Cir. 1983)). We, therefore, find it unnecessary to 
examine whether or not the presumption passes constitutional muster. 
See Usery v. Turner Elkhom Mining Co., 428 U.S. 1 (1976). 


The ALJ in the case, sub judice, made the same sort of determination as 
the ALJ discussed in Elliott, to wit, he cited the presumption, but his opinion 
clearly shows that he determined, based upon the evidence presented, that the 
horse was sore on the day it was entered, as follows (Initial Decision at 15) 
(emphasis added): 


The record establishes that the horse trained by respondent was 
examined by two qualified and experienced veterinary medical officers, 
L. S Crichfield and Owen W. Hester. When each veterinarian palpated 
the same relative location on the horse’s forelegs, "Mountain on Fire" 
displayed responses which indicated that it experienced pain upon 
palpation. The horse shuffled its rear feet forward, tucked and tightened 
its abdominal muscles, jerked its head upward and gave a strong take- 
away response. (CX 3) Upon completing their examination of 
"Mountain on Fire," the veterinarians concluded that the responses the 
horse exhibited were the result of practices prohibited by the Act. The 
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veterinarians recorded in detail the results of their examinations on a 
“Summary of Alleged Violations" Form 19-7 (CX 3) and in affidavits 
(Finding #10) that they prepared shortly after the examinations. Both 
veterinarians indicated that no violation would have been alleged if they 
had not concurred in the conclusion that “Mountain on Fire" was sore 
within the meaning of the Act. (Finding #7) 


Thus, the ALJ’s Initial Decision that "Mountain on Fire" was sore, when 
entered by Respondent, would have been affirmed on the basis of the direct 
evidence, as well as the statutory presumption, if any issue in this respect had 
been raised on appeal. 

Turning to the Complainant’s appeal regarding "The Bold Gambler," I 
agree with Complainant that the record shows that the horse was sore. The 
professional opinion of Dr. Riggins and Dr. Knowles that the bilateral 
“extreme pain” (CX 11) on the posterior pastern of each front limb was 
caused by a caustic chemical and/or action devices (CX 12, 13) is not 
overcome by the speculative “possibility” that the condition was caused by mud 
or grit in the show ring (Tr. 210-12, 217, 266-69, 279-80). For example, when 
Dr. Knowles was asked how likely it is that the pain responses observed were 
caused by grit, he replied, "I don’t think it’s a very high possibility, but it is a 
possibility” (Tr. 279). Complainant need only prevail by a preponderance of 
the evidence, not by proof beyond a reasonable doubt. 

However, a serious question of statutory construction arises as to whether 
Respondent Burks showed or exhibited "The Bold Gambler,” within the 
meaning of the Act, and I do not believe that the present record presents a 
suitable factual background in which to present this important issue to a court 
of appeals. Respondent entered "The Bold Gambler,” but he did not ride the 
horse in the Show. It was not found sore during the pre-show inspection by 
the DOP. Section 5(2) of the Act prohibits the "showing or exhibiting” of a 
sore horse, the “entering for the purpose of showing or exhibiting” a sore 
horse, or “allowing” such activity "by the owner of such horse" (15 U.S.C. § 
1824(2)). The Act does not prohibit “allowing” such activity by the trainer of 
such horse. Accordingly, to prevail against Respondent as to "The Bold 
Gambler,” the court would have to agree with Complainant’s construction that 
the person who entered a horse which,;was shown in the ring is one of the 
persons who was “showing or exhibiting” the horse (in addition to the 
rider).”* 


"The regulations define “Exhibitor” as follows (9 C.F.R. § 11.1): 


(continued...) 
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What makes the issue delicate is that Congress expressly prohibited both 
the “entering” and the “showing or exhibiting” of a sore horse, but merely 
prohibited an owner, but not the trainer, from "allowing" such activity. 
Nonetheless, I agree with Complainant’s construction of the Act in view of the 
deference given to an administrative construction by the officials charged with 
enforcing a remedial regulatory statute, and to prevent an interpretation of the 
Act that would defeat the congressional purpose to "make it impossible for 
persons to show sored horses in nearly all horse shows." Elliott v. 
Administrator, supra, 990 F.2d at 145. 

If Complainant’s construction of the Act is not correct, a skillful trainer 
can avoid all personal responsibility by entering a horse, but not riding it in 
a Show, and either mask the pain caused by chemical or mechanical abuse 
with a short-lasting anesthetic to get by the DQP inspection,” or, 
alternatively, abuse the horse just enough to avoid being called sore at the 
DOQP inspection, but to gain the benefit of the increased pain during the 
exhibition (usually with chains hitting on the horse’s pasterns). Such a 
construction would reveal a serious gap in the Act’s coverage. 

It should be noted that Complainant’s construction does not make any 
words of the statute superfluous or redundant. That is, assuming that 
Complainant’s construction is correct, Congress could not have omitted any 
of the language it used in section 5(2) of the Act (15 U.S.C. § 1824(2)). 


8(...continued) 

Exhibitor means (1) any person who enters any horse, any person who allows his 
horse to be entered, or any person who directs or allows any horse in his custody or 
under his direction, control or supervision to be entered in any horse show or horse 
exhibition; (2) any person who shows or exhibits any horse, any person who allows his 
horse to be shown or exhibited, or any person who directs or allows any horse in his 
custody or under his direction, control, or supervision to be shown or exhibited in any 
horse show or horse exhibition. . . . 


"In In re Stamper, 42 Agric. Dec. 20, 50-51 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984), 
reprinted in 51 Agric. Dec. 302 (1992), it is stated: 

“Finally, a quick-acting, short-lasting anesthetic can be applied to a horse’s legs a 
few minutes prior to the pre-show examination, which would dissipate in about 15 to 20 
minutes, thereby masking pain symptoms during the pre-show examination but enabling 
the horse to perform as intended during the show (Tr. 266-67)." In re Thornton, 41 
Agric. Dec. 870, 889 (1982), [aff'd, 715 F.2d 1508 (11th Cir. 1983), reprinted in 51 Agric. 
Dec. 295 (1992)]}, quoting from Jn re Rowland, 40 Agric. Dec. 1934, 1944 (1981), [affd, 
713 F.2d 179 (6th Cir. 1983)] (footnote omitted). Congress recognized that "sensitivity 
in the limbs of a horse is frequently masked by application or injection of anesthetic 
substances" (H. Rep. No. 94-1174, 94th Cong., 2d Sess. 5 (1976), reprinted in [1976] 3 
U.S. Code Cong. & Ad. News 1700). 
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Under Complainant’s construction of the Act, if Congress had prohibited 
merely the "showing or exhibiting” of a sore horse, there would be no penalty 
in case a person entered a horse which was found sore on the pre-show 
inspection, since it would not then be shown or exhibited. Conversely, if 
Congress prohibited just the entering of a sore horse, there would be no 
penalty as to the person who was showing or exhibiting the sore horse, unless 
the person riding the horse also happened to be the person who entered the 
horse. Accordingly, Complainant’s construction does not result in regarding 
any word or phrase as redundant or surplusage. 

Nonetheless, I believe that this important question of statutory construction 
should be presented to a court for the first time in a better factual setting, 
preferably one in which chains are used on the horse in the ring, without 
adverse show-ring conditions. Accordingly, I am dismissing the Complaint as 
to this issue, but for a different reason than that stated by the ALJ. 


Sanction 


Turning now to the sanction, Complainant originally proposed "that a two 
year disqualification and a $4,000 civil penalty be assessed against the 
Respondent" (Complainant’s Proposed Findings of Fact, Conclusions of Law, 
Proposed Order, and Brief at 20 (Apr. 2, 1993)). On appeal, however, 
Complainant reduced the proposed civil’ penalty to $200, but retained a 1-year 
disqualification for each violation (Complainant’s Appeal Petition at 13, 17). 
I agree with Complainant’s recommendation, but since I am dismissing the 
Complaint as to "The Bold Gambler," I am imposing only a 1-year 
disqualification. 

The Department’s current sanction policy is set forth in Jn re S.S. Farms 
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) 
(text in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 
36-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
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recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


Concerning the civil penalty, the Act requires that the Secretary consider 
the following factors to determine the amount of a civil penalty (15 U.S.C. 
§ 1825(b)(1)): 


[T]he nature, circumstances, extent and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


In most cases, the maximum civil penalty of $2,000 per violation is 
warranted (Jn re Stamper, 42 Agric. Dec. 20, 62 (1983), aff'd, 722 F.2d 1483 
(9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992) (Excerpt from Stamper 
attached as an Appendix hereto); Jn re Elliott (Decision as to William Dwaine 
Elliott), 51 Agric. Dec. 334, 350-51 (1992), aff'd, 990 F.2d 140 (4th Cir. 1993), 
cert. denied, 114 S.Ct. 191 (1993)). . Administrative officials’ sanctions and 
recommendations are given substantial weight and their original 
recommendation herein was that each violation deserved the routinely 
appropriate amount of $2,000 for the first offense. 

The statutory criteria would warrant a $2,000 civil penalty for the violation 
in this case, except for Respondent’s poor financial condition. The seriousness 
of the soring of horses has been recognized not only by Congress but, also, in 
scores of cases decided under this Act. Respondent is a trainer whose 
compliance with the Act is necessary, if the inhumane practice of soring is to 
be eliminated. Intent is not an element of the violation (see Stamper, attached 
an an Appendix). Although this is the first offense of the Respondent, soring 
is so detrimental to the walking horse industry, and involves such an inhumane 
practice, that a $2,000 civil penalty would be appropriate for the first offense. 
See In re Holt, 49 Agric. Dec. 853, 865 (1990); Stamper, attached as an 
Appendix. As the ALJ explained at length (Initial Decision at 5, Finding 2, 
and 17-20), Respondent was the individual who was employed to break and 
train "Mountain on Fire." Although it is irrelevant whether Respondent was 
the trainer of the horse for the purpose of determining whether a violation 
occurred, "since the trainer has the opportunity and motive to sore a horse, 
evidence is normally introduced as to the identity of the trainer." In re Crowe, 
52 Agric. Dec. 1132, 1153 (1993). The ALJ’s determination that any civil 
penalty would cause Respondent substantial financial impact is no reason to 
eliminate a civil penalty entirely. Indeed, Congress had substantial financial 
impact on violators in mind when it set the dollar amount. 
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With respect to ability to pay, and the effect of a civil penalty on the ability 
of the Respondents to continue to do business, it is the position of this 
Department that it is the responsibility of the Respondents to come forward 
with some evidence indicating an inability to pay, or an inability to continue 
to do business. (See In re Holt, 49 Agric. Dec. at 865-66; In re Spencer 
Livestock Comm’n Co., 46 Agric. Dec. 268, 463 (1987), aff'd on other grounds, 
841 F.2d 1451 (9th Cir. 1988)). Respondent presented no evidence that a civil 
penalty would prevent his continuing in business. Respondent testified on his 
ability to pay by indicating his income was $300 per week (Tr. 328). 
Mr. Burks further testified that he paid $326 a month for his car, and paid 
utilities, except water (Jd.). A note for $2,000 would have been retired by 
August 1993 (Tr. 329). This income is sufficient to allow Respondent to pay 
the reduced civil penalty of $200, and would not prevent his continuing in 
business. ; 
In setting this civil penalty at the $200 requested by Complainant, I note 
that the Livolsi case, cited by the ALJ, supra, for its insight into "how the 
Department views employees who are involved in the training of sored horses" 
(Initial Decision at 19), also provides insight into the appropriate sanctions for ) 
such an employee. As in the case, sub judice, the Complainant in Livolsi | 
appealed for increased sanctions against the employee (Morris). The trainer | 
in Livolsi had been assessed a $350 civil penalty by the ALJ, which I 
subsequently increased to $1,000, for the reasons below. 
The ALJ in Livolsi made, and I adopted, the following Findings of Fact, 
inter alia, concerning the trainer (Livolsi, supra, 39 Agric. Dec. at 1397): 


2. Respondent Robert D. Morris, who resides at Route 5, 
Johnstown, Pennsylvania, is employed by respondent Peter Livolsi to 
operate and maintain a horse farm in Johnstown, Pennsylvania, where 
his duties include breaking colts, mowing grass, and training horses. 
He became the trainer of the horse known as “Eb’s Amos Moses" 
(hereinafter "the horse") upon its purchase by respondent Livolsi on 
July 12, 1978, and with the authorization and upon the direction of 
respondent Livolsi, respondent Morris rode and showed the horse on 
August 28, 1978, as entry number 1160 in Class No. 33-A of the 1978 
Tennessee Walking Horse National Celebration in Shelbyville, 
Tennessee (hereinafter “the show’). 

3. Respondent Robert D. Morris was paid a gross salary of $9,568 
out of which he netted approximately $150 a week. 


My analysis under the old severe sanction policy resulted in the higher civil 
penalty being imposed on the trainer, as follows (Jd. at 1405-06): 
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As to the respondent Morris, since he was the actual trainer of the 
horse immediately prior to the show in question, I would ordinarily 
impose a civil penalty against him in the amount of $2,000 for the 
extremely serious violation involved in this case, but since the Act 
requires that consideration be given, inter alia, to the respondent’s 
“ability to pay" (15 U.S.C. § 1825(b)(1)), I believe that the penalty 
should not exceed $1,000. At the time of the hearing, respondent 
Morris had a substantial monthly car payment. Although the record 
does not show whether he is still making car payments at the present 
time, in view of his very small salary a $1,000 civil penalty will be 
extremely severe as to him (assuming that respondent Livolsi does not 
pay the penalty for him, see Tr. 395). 


Thus, there is clear precedent for a civil penalty against trainer Burks in 
this case, sub judice, rather than no penalty imposed by the ALJ. 

Complainant concluded that a year’s disqualification for each violation is 
warranted. The disqualification is in addition to any pertinent civil penalty 
and is discretionary to the Secretary. Recent cases and those decisions going 
back to the passage of the disqualification amendment to the HPA in 1976” 
show that a 1-year minimum disqualification ordinarily accompanies a civil 
penalty for a first-time soring violation. This policy was recently restated in 
Elliott, supra, 51 Agric. Dec. at 352: 


The imposition of a period of disqualification is discretionary. 
However, a disqualification period had been recommended by APHIS, 
and the Judicial Officer has held that disqualification is an appropriate 
sanction in almost every Horse Protection Act case. In In re Rowland, 
the Judicial Officer noted (40 Agric. Dec. at 1951-52 [, aff'd, 713 F.2d 
179 (6th Cir. 1983))}: 


Congress has provided the Department with the “tools” 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner (and 


*The disqualification provision was added by Congress in 1976 to provide a strong deterrent 
to subsequent violations by parties who had the economic means to pay the civil penalties as 
operation costs. See H.R Rep. No. 1597, 94th Cong., 2d Sess. 11 (1976), reprinted in 1976 
U.S.C.C.A.N. 1696, 1706; In re Rowland, 40 Agric. Dec. 1934, 1934-49 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983). 
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trainer) who allows one of his horses to be exhibited while 
10 
sore. 


‘There is a remote possibility that the circumstances in 
some particular case, not presently envisaged, might justify a 
departure from that policy. Since it is clear under the 1976 
amendments that intent and knowledge are not elements of a 
violation,] I can envisage no circumstance presently warranting 
an exception from this policy.” [Bracketed material is in 
Rowland.| 


Congress passed the 1976 amendments to the Act to strengthen the Act 
and enhance the Secretary's ability to end the soring of horses. The 
authorization for disqualification is among the most notable devices to 
accomplish that end. For the reasons set forth in Stamper, the customary, 
minimum disqualification period should be imposed here. Respondent’s 
testimony that a suspension would probably cause termination of his 
employment (Tr. 330) is not a reason to withhold a suspension, for the 
reasons just explained, supra, and set forth in Stamper. Moreover, the criteria 
set forth in 15 U.S.C. § 1825(b)(1), supra, only apply to the determination of 
the amount of the civil penalty, and do not apply to a determination as to a 
suspension. For the reasons set forth above and in Stamper, I agree with 
Complainant’s recommendation for a 1-year disqualification order for the 
violation found to have occurred. 

Any of Respondent’s arguments not specifically addressed herein have 
nonetheless been considered, found to be without merit, and are rejected to 
the extent that those arguments are inconsistent with the Decision and Order 
herein. 

For the foregoing reasons, the following Order should be issued. 


"It is my policy to examine the facts and circumstances of each case to see whether an 
exception to this policy is warranted. An examination of the record here does not lead me to 
believe that an exception is warranted. In this respect, however, I am necessarily influenced by 
the views expressed in Stamper (attached as an Appendix) as to why lack of knowledge or intent 
should not be a circumstance mitigating the sanction. Since there is never, or almost never, 
proof of knowledge or intent, if that were cause for not imposing a disqualification order, there 
would never, or almost never, be a disqualification order issued. The civil penalty for soring 
would be an acceptable cost of doing business, and the remedial purposes of the Act would not 
be achieved. But if the Stamper views are correct, viz., that a disqualification order is ordinarily 
necessary to achieve the Act’s purpose even where there is no proof of knowledge or intent, it 
would take an extraordinary circumstance to warrant not imposing a disqualification order. 
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Order 


1. Respondent Danny Burks is assessed a civil penalty of $200, for 
violations of section 5(2)(B) of the Horse Protection Act (15 U.S.C. 
§ 1824(2)(B)). The civil penalty shall be paid by certified check or money 
order, made payable to the Treasurer of the United States, and forwarded to 
Sharlene A. Deskins, Esq., Office of the General Counsel, Room 2014, South 
Building, United States Department of Agriculture, Washington, D.C. 20250- 
1417, within 30 days from the date of service of this Order on Respondent. 

2. Respondent is disqualified for 1 year from showing, exhibiting or 
entering any horse, directly or indirectly through any agent, employee, or 
other device, and from judging, managing or otherwise participating in any 
horse show, horse exhibition, horse sale or auction. 

3. The Complaint is dismissed with prejudice as to "The Bold Gambler.” 

The provisions of this disqualification order shall become effective on the 
30th day after service of this Order on Respondent. 


APPENDIX 
Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 


1483 (9th Cir. 1984), reprinted in 51 Agric. Dec. 302 (1992). 
[Not published herein.-Editor] 








NONPROCUREMENT DEBARMENT AND SUSPENSION 


DEPARTMENTAL DECISIONS 


In re: FENCEROCK DEVELOPMENT COMPANY, a general partnership, 
R. DAVID HUNTER, HOUSTON DOANE AND THOMAS WHITE. 

DNS Docket No. 94-1. 

Decision and Order filed February 8, 1994. 


Debarment - Rural Rental Housing projects financed by FmHA - Spending project funds 
without prior agency approval - Failure to submit required reports - Failure to establish 
required accounts and accounting system - Failure to make timely payment of real estate taxes - 
Failure to invest reserve funds in an interest bearing account - Failure to make timely loan 
payments - Willful violations. 


Chief Judge Palmer affirmed the three year debarment of respondents based on multiple 
violations of loan agreements and regulations respecting the construction and management of 
Rural Rental Housing projects financed by Farmers Home Administration. Respondents 
violated their loan agreements and related regulations as follows: (1) spending project funds 
without prior FmHA approval; (2) failing to submit reports required by FmHA regulations; (3) 
failing to establish the accounts and accounting system required by their loan agreement and 
FmHA regulations; (4) failing to timely pay real estate taxes; (5) failing to invest reserve funds 
in an interest bearing account as required by FmHA regulations; (6) failing to make timely 
payments on their FmHA loan. Respondents’ violations were found to be willful where FmHA 
had repeatedly advised them of their obligations and deficiencies and Respondents acted with 
disregard for the express requirements of the regulations and loan agreements. Respondents 
argued unsuccessfully that because FmHA did not attempt to interpose the charges supporting 
debarment in Respondents’ bankruptcy proceedings, the agency had waived its right to assert 
those issues. Latches may not be invoked against the government. Respondents did not 
demonstrate a sufficient basis on which to assert equitable estoppel against FmHA. 


Sharron S. Longino, Debarring Official. 
David L. Dunn, Lincoln, NE, for Respondents. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, in 
disposition of Respondents’ appeal of their debarment by the Farmers Home 
Administration (FmHA), an agency of the United States Department of 
Agriculture (USDA), under the governmentwide system for nonprocurement 
debarment and suspension as implemented by 7 C.F.R. §§ 3017.100-.515 
(Regulations). “In order to protect the public interest, it is the policy of the 
Federal Government to conduct business only with responsible persons. 
Debarment and suspension are discretionary actions that, taken in accordance 
with Executive Order 12549 and [the] regulations, are appropriate means to 
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implement this policy." 7 C.F.R. §§ 3017.115(a). On November 19, 1993, 
Respondents Fencerock Development Company, R. David Hunter, Houston 
Doane and Thomas White, filed a timely appeal of the October 19, 1993, 
decision of the debarring official, Sharon S. Longino, Acting Administrator, 
FmHA, which debarred Respondents from participation in government 
programs including federal financial and non-financial assistance and benefits 
for a period of three years.' The bases of their debarment are Respondents’ 
failure to comply with the terms of their loan agreement and FmHA 
Regulations with respect to the construction and management of two rural 
rental housing projects financed by FmHA loans. 

These debarment proceedings were instituted by FmHA pursuant to 7 
C.F.R. §§ 3017.100-.515. On May 5, 1993, suspending official Sharon S. 
Longino, Acting Administrator of FmHA, issued Notices of Suspension and 
Proposed Debarment to Respondents Fencerock Development Company, R. 
David Hunter, Houston Doane and Thomas White. The notices set forth the 
government’s reasons for taking such action and its consequences. FmHA 
informed Respondents that suspension was being imposed in accordance with 
7 C.F.R. § 3017.405(a)(2) based on adequate evidence that a cause for 
debarment may exist. Respondents were advised that debarment was 
proposed pursuant to 7 C.F.R. § 3017.305(b)(1) which authorizes debarment 
for "[vjiolation of the terms of a public agreement or transaction so serious as 
to affect the integrity of an agency program, such as: [a] willful failure to 
perform in accordance with the terms of one or more public agreements or 
transactions"; 7 C.F.R. § 3017.305(b)(2), which authorizes debarment for "[a] 
history of failure to perform or of unsatisfactory performance of one or more 
public agreements or transactions"; 7 C.F.R. § 3017.305(b)(3), which 
authorizes debarment for "[a] willful violation of a statutory or regulatory 
provision or requirement applicable to a public agreement or transaction"; and 
7 C.F.R. § 3017.305(d) which authorizes debarment for "[aJny other cause of 
so serious or compelling a nature that it affects the present responsibility of 
a person.” Respondents’ suspension and debarment were based on the 
following violations of their loan agreement and FmHA regulations: (1) 
spending project funds without prior FmHA approval in violation of the loan 
agreement; (2) failure to submit reports required by FmHA regulations; (3) 
failure to establish the accounts and accounting system required by their loan 


‘The Regulations, 7 C.F.R. § 3017.100 (a), state "Executive Order 12549 provides that to the 
extent permitted by law, Executive departments and agencies shall participate in a 
governmentwide system for nonprocurement debarment and suspension. A person who is 
debarred or suspended shall be excluded from Federal financial and nonfinancial assistance and 
benefits under Federal programs and activities. Debarment or suspension of a participant in a 
program by one agency shall have governmentwide effect.” 
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agreement and FmHA regulations; (4) failure to timely pay real estate taxes 
in violation of FmHA regulations; (5) failure to invest reserve funds in an 
interest bearing account in violation of FmHA regulations; (6) failure to make 
timely payments on their FmHA loan in violation of the loan agreement and 
FmHA regulations. 

On August 24, 1993, FmHA provided Respondents an opportunity to 
contest their suspension and proposed debarment at an informal meeting 
coordinated by Dick Bolte, Chief of the Community and Business Programs 
with the Rural Development Administration. In addition to Respondent R. 
David Hunter, the meeting was attended by Stanley E. Foster, FmHA State 
Director; Byron L. Fischer, Rural Housing Chief; Phil Wellnerd, FmHA 
Multi-Family Housing Coordinator; Cliff Kumm of the FmHA District Office, 
Beatrice, Nebraska; James H. Wood, Esq., Office of the General Counsel, 
USDA; and David L. Dunn, Esq. of Lincoln, Nebraska, counsel for 
Respondents. On October 19, 1993, the Acting Administrator of FmHA, 
Sharon S. Longino, issued notices of debarment to Respondents, effective May 
5, 1993, through May 4, 1996. 

Pursuant to 7 C.F.R. § 3017.515 suspension and debarment decisions may 
be appealed to the Office of Administrative Law Judges. The decision by the 
administrative law judge is based solely upon the administrative record which 
must demonstrate the evidentiary basis for the decision. The administrative 
law judge may vacate the suspension or debarment if the implementing 
decision is found not to be based on the applicable standard of evidence; or 
is arbitrary, capricious and an abuse of discretion. The standard of proof by 
which the cause for debarment must be established is a preponderance of the 
evidence. 7 C.F.R. § 3017.314(c). The burden of proof is on the debarring 
agency which has a duty to develop an administrative record to demonstrate 
that it has met this burden. 

On November 22, 1993, I entered a ruling respecting the procedural 
requirements which would be applicable to this appeal because general rules 
of practice governing nonprocurement debarment and suspension appeals have 
not as yet been issued by USDA. Pursuant to that ruling, FmHA filed a copy 
of the administrative record on December 7, 1993. Although the rules of 
procedure provide that Respondents were entitled to file a reply within ten 
days of the filing of the administrative record, no such reply has been filed. 


Conclusion 


The administrative record fully supports the three year debarment of 
Respondents Fencerock Development Company, R. David Hunter, Houston 
Doane and Thomas White. Consequently the decision of the Acting 
Administrator is affirmed. 
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Discussion 


Background 


In 1979, Respondents R. David Hunter and Houston Doane, established 
Fencerock Development Company, a general partnership, to own, construct 
and operate low income housing units financed by FmHA and subsidized by 
the Department of Housing and Urban Development (HUD). In September 
1979, the partners signed the first of two loan agreements with FmHA. A 
third partner, Respondent Thomas White, bought an 85% interest in the 
partnership in 1981. In October of that year a second loan agreement was 
executed by the company. By December 1982, FmHA’s District Director 
advised the partners that they were not in compliance with regulatory 
requirements for recordkeeping and timely payments. According to FmHA 
records the partners were not in compliance with reporting requirements in 
June of 1983. A new management agent was hired at that time. Beginning 
in 1984, Respondents failed to file proper annual reports and became 
delinquent in their real estate taxes. By December 1987 Respondents were 
again delinquent in their loan payments. FmHA initiated foreclosure by 
issuing a notice of acceleration to Respondents in February 1988. In 
proceedings related to the acceleration decision, Respondents admitted that 
they had not complied with regulatory requirements respecting recordkeeping 
and management of reserve project funds and also acknowledged that their 
real estate taxes were delinquent. During this time FmHA learned that 
Thomas White had been bought out by the remaining partners. In October 
1990, due in part to a dispute with HUD regarding the rate of subsidy, 
Fencerock became unable to meet its obligations and commenced a Chapter 
11 bankruptcy reorganization proceeding.” Following resolution of the 
dispute with HUD, a plan of reorganization was confirmed by the bankruptcy 
court on June 3, 1992. Pursuant to the reorganization plan Respondents 
resumed loan payments in the amount shown on the promissory note. They 
are also required to make monthly payments on their loan arrearage. 
Respondents asserted in their June 8, 1993, letter of Response to the Notice 
of Suspension and Proposed Debarment that Fencerock was no longer in 
arrears with respect to their real estate tax obligations and was performing in 
accordance with the plan of reorganization respecting repayment of the 
FmHA loans. 


*(Case No. BK 90-41255, U. S. Bankruptcy Court for the District of Nebraska). 
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Bases for Debarment 


The administrative record contains uncontradicted evidence supporting 
Respondents’ suspension and debarment in the Audit Report (No. 04099-128- 
KC) prepared by the Department’s Office of the Inspector General (OIG) in 
August 1992. Admissions made by Respondents at the August 24, 1993, 
informal meeting, and in their letter of response to the Notice of Suspension 
and Proposed Debarment, corroborate OIG’s findings. 

FmHA regulations respecting the Management and Supervision of Multiple 
Family Housing Borrowers, 7 C.F.R. § 1930.124(b), require borrowers to 
submit annual reports, including a “Statement of Budget and Cash Flow." 
Respondents failed to submit proper annual reports from 1984 through 1991. 
The management company which was hired to administer Respondents’ 
projects, stated that the reports could not be prepared for 1991 because 
existing project records do not provide the necessary information. According 
to partners R. David Hunter, and Houston Doane, Respondents stopped 
submitting reports because they found the forms difficult to prepare and “not 
productive” in their view. In their letter responding to the Notice of 
Suspension and Proposed Debarment, Respondents suggest that they made 
sufficient disclosure of project related information in bankruptcy proceedings 
and assert that their failure to meet FmHA reporting requirements is 
therefore, at most a technical noncompliance with their loan agreement. To 
the contrary, FmHA properly concluded that this violation is a significant one. 
Without the required financial information FmHA has been unable to monitor 
the projects’ operations and ensure that the loan objectives were achieved and 
the Government’s interest protected. 

Pursuant to their loan agreement and FmHA regulations, 7 C.F.R. § 
1930.122; 7 C.F.R. § Part 1930, Subpart C, Exhibit B, Paragraph XIII, 
Respondents are required to implement an accounting system that is 
acceptable to FmHA, to maintain accounts and records necessary to operate 
their business successfully, and to establish separate accounts for operating 
funds, tenant deposits, real estate tax and insurance escrow and reserve 
project funds. Despite these requirements, Respondents admit that they 
commingled all funds from their two projects in one checking account. 
Regulations also require that reserve funds be held in an account that is 
interest bearing. 7 C.F.R. § Part 1930, Subpart C, Exhibit B, Paragraph XIIIc. 
Based on an analysis of income tax returns and available expense records, 
OIG estimates that Respondents’ failure to invest reserve funds in an interest 
bearing account resulted in a loss to the project of $28,315 in interest. 

According to the audit report, Respondents’ loan agreement limits the 
expenditure of project funds to payment of actual, reasonable and necessary 
current project expenses. Pursuant to 7 C.F.R. § Part 1930, Subpart C, 
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Exhibit B, Paragraph XIllIc.(5), reserve funds may only be expended for 
purposes specified in the regulation and with the agency’s prior written 
consent. Nevertheless, OIG auditors found, based on an analysis of available 
records,’ and interviews with the two then active partners, that Respondents, 
who did not have prior written consent from FmHA, used project funds to 
repay commercial loans. At the August 24, 1993 informal meeting, 
Respondent David Hunter confirmed that project funds were used to repay 
loans which were incurred to pay for unauthorized cost overruns that resulted 
from Respondents’ choice to construct their project in excess of specifications, 
and also to buy out the interest of the third partner, Thomas White.’ The 
partners paid only 9 and 11.5 percent interest on the FmHA loans compared 
to 11.5 and 12.5 percent interest paid on the commercial loans. 

Respondents also did not make timely loan payments to FmHA as 
required by their loan agreement and FmHA regulations. 7 C.F.R. § Part 
1930, Subpart C, Exhibit B, Paragraph XV. As of February 1992, loan 
payments were delinquent by almost $100,000. Respondents assert that 
because they are making timely payment to FmHA pursuant to the schedule 
assigned by the bankruptcy court, the Government will eventually receive full 
payment of the amounts owed. However, whenever payments on one loan are 
in arrearage the amount owed is not available for reloaning to other qualified 
borrowers according to the schedule contemplated by the loan agreement. 
Moreover, FmHA will not be reimbursed for expenses the agency incurred in 
the acceleration process and the OIG audit. 

Finally, Respondents failed to comply with the regulations requiring 
borrowers to keep real estate taxes current. 7 C.F.R. § Part 1930, Subpart C, 
Exhibit B, Paragraph XV C. As of February 1992, Respondents owed $52,000 
in project real estate taxes, including delinquent taxes for 1988-1990. FmHA 
vouchered $47,000 in delinquent taxes in 1988 which was later repaid by the 
partners. 


- 


*Auditors reviewed the following documents: Income tax returns for 1982 through 1990, bank 
Statements and check stubs for 1988-1991, canceled checks for 1987-1991, records of loans 
obtained from three creditor banks, and reports filed with the bankruptcy court. 


‘In addition, the OIG audit reveals that the partners used project funds to pay professional 
fees incurred during Respondents’ Chapter 11 bankruptcy proceeding, which do not qualify as 
actual, reasonable, and necessary operational expenses. 
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Respondents’ Appeal 


Respondents state several bases for their appeal of debarment. They 
assert that “FmHA has failed to provide adequate and complete information 
regarding the alleged charges as required by law." However, I find that the 
Notice of Suspension and Proposed Debarment clearly explained the charges 
supporting Respondents’ debarment. Respondents’ understanding of the bases 
for suspension and debarment is evident from their letter of response, and 
from the recording of the informal meeting. Respondents also claim that the 
record is insufficient to support debarment. Pursuant to the Procedural 
Ruling issued respecting this appeal on November 22, 1993, a copy of the 
complete administrative record supporting debarment was provided to 
Respondents which decisively supports the bases for debarment. 

Respondents also contend that the record does not establish that their 
“actions constitute a ‘willful’ failure or violation of the specific regulations as 
alleged." As applied in civil proceedings, the plain meaning of a willful act is 
one that is deliberate and voluntary, rather than accidental. See Capital 
Produce Co., Inc. v. United States, 930 F.2d 1077, 1079-1081 (4th Cir. 1991); 
Intercounty Construction Company v. OSHRC, 522 F.2d 777, 779-780 (4th. Cir. 
1975), cert. denied, 432 U.S. 1072 (1976). In the instant circumstances the 
evidence clearly supports the conclusion that Respondents’ violations were 
deliberate and intentional, rather than the result of inadvertence or even 
negligence. The record reveals that FmHA officials repeatedly advised the 
partners of their obligations and deficiencies. Respondents acted with 
disregard for the express requirements of the regulations and loan agreement 
respecting expenditure of project funds, reporting requirements, the 
establishment of the required accounts and accounting system and the timely 
payment of taxes and loan installments. The partners’ deliberate choice to 
repay commercial loans with project funds, rather than investing reserve funds 
for the benefit of the project, clearly contributed to their failure to make 
timely payments on their FmHA loan and real estate taxes. Based on an 
analysis of income and expense records, OIG auditors estimated that the 
project accounts should have contained an additional $155,671. 

Respondents charge that the term of debarment is excessive in light of the 
circumstances. To the contrary, I find that the three year term of debarment 
is commensurate with the seriousness of the causes for debarment as required 
by the Regulations, 7 C.F.R. § 3017.320. The maximum period of debarment 
imposed by the Acting Administrator is an appropriate term to allow time in 
order to resolve the very serious doubts concerning Respondents’ present 
responsibility and whether the government’s interest would be afforded 
adequate protection in future dealings with Respondents. See Shane Meat 
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Co., Inc. v. United States Department of Defense, 800 F.2d 334, 337-338 (3rd 
Cir. 1986). 

Finally, Respondents assert that FmHA may not debar them because the 
Agency has waived its right to assert the charges supporting debarment, and 
is equitably estopped from asserting them. Respondents did not provide any 
basis for these claims on appeal. However, in their letter of Response to the 
Notice of Suspension and Proposed Debarment, Respondents suggested that 
because FmHA did not interpose the charges supporting debarment in 
bankruptcy proceedings, the agency has waived its rights in this regard and is 
estopped from raising those issues in this proceeding. This argument was 
properly rejected by the debarring official, because the charges supporting 
debarment could not have been addressed appropriately in a bankruptcy 
proceeding. Moreover, a party seeking to assert equitable estoppel against the 
government has a heavy burden to demonstrate that it reasonably relied to its 
detriment on the misrepresentations of the governmental party, Heckler v. 
Community Health Servs. of Crawford County, Inc. 467 U.S. 51, 59-61, 104 
S.Ct. 2218, 2224 (1984), which Respondents have not done. The doctrine of 
Laches, also asserted by Respondents, may not be invoked against the 
government. United States v. Summerlin, 310 U.S. 414, 416, 60 S.Ct. 1019, 1020 
(1940). 


Order 


It is hereby ordered that the three year debarment of Respondents 
Fencerock Development Company, R. David Hunter, Houston Doane and 
Thomas White, effective May 5, 1993 through May 4, 1996, is affirmed. This 
order shall take effect immediately. This decision and order is final and not 
appealable within the Department. 7 C.F.R. § 3017.515(d). 

Copies of this Decision and Order shall be served upon the parties. 

[This Decision and Order became final February 8, 1994.-Editor] 


In re: FRANKLIN M. SPEERS. 
DNS Docket No. 94-3. 
Decision and Order filed March 4, 1994. 


Nonprocurement debarment and suspension - Decision of debarring official vacated - 
Administrative record inadequate - Principal and agent. 


Judge Bernstein vacated the decision of the debarring official on the grounds that it was not in 
accordance with the law and was not based on the applicable standard of evidence. The burden 
of proof for debarment is preponderance of the evidence. In an appeal of a debarment, the 
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reviewing judge must rely solely upon the administrative record. Generally, a person making a 
contract as an agent does not become a party to the contract and is not liable for its 
nonperformance. The conclusions of the debarring official must be supported by the 
administrative record. 


Sharron S. Longino, Debarring Official. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, which 
governs appeals of debarment and suspension actions under 7 C.F.R. §§ 
3017.100-.515 (1993), Governmentwide Debarment and Suspension 
(Nonprocurement).’ On January 3, 1994, Respondent, Franklin M. Speers, 
filed an appeal of the November 17, 1993, decision of the debarring official, 
Sharron S. Longino, Acting Administrator, Farmers Home Administration 
("FmHA"), United States Department of Agriculture ("Department"), which 
debarred Mr. Speers from participation in government programs for a one- 
year period from February 1, 1993, to February 1, 1994. The stated basis for 
the debarment of Mr. Speers is the failure of his employer, Arrowhead 
Homes, Inc. a.k.a. Arrowhead Development or Arrowhead Homes 
("Arrowhead"), to pay a subcontractor for work done at homes built by 
Arrowhead and financed by FmHA. 

On January 13, 1994, I entered a Ruling Respecting Procedural 
Requirements governing this proceeding. Pursuant to the Ruling, on 
February 7, 1994, FmHA filed the record of the administrative proceeding 
below. Respondent did not file a reply to FmHA’s response. 


Conclusion 


After a careful examination of the applicable law and the administrative 
record below, I find that the decision of the debarring official is not based on 
the applicable standard of evidence and is not in accordance with the law. As 
a result, an order is issued vacating the decision of the debarring official. 


'The Regulations implement Exec. Order No. 12,549, 51 Fed. Reg. 6370 (1986), which 
requires, to the extent permitted by law, Executive departments and agencies to participate in 
a governmentwide system for nonprocurement debarment and suspension. The Order further 
provides that a person who is debarred or suspended shall be excluded from federal financial 
and nonfinancial assistance and benefits under federal programs and activities. 
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Discussion 


The procedure with respect to the debarring official’s decision is set out 
in 7 C.F.R. §§ 3017.100-.515, Governmentwide Debarment and Suspension 
(Nonprocurement). The burden of proof is on the agency proposing 
debarment. 7 C.F.R. § 3017.314(c)(2). The standard of proof is set out in 7 
C.F.R. § 3017.314(c)(1) as follows: “In any debarment action, the cause for 
debarment must be established by a preponderance of the evidence." A 
preponderance of the evidence is defined in the regulations as “[p]roof by 
information that, compared with that opposing it, leads to the conclusion that 
the fact at issue is more probably true than not.” 7 C.F.R. § 3017.105(o). 

With respect to the cause for debarment of Respondent, the Notice of 
Debarment dated November 17, 1993, stated as follows: 


Debarment is based on the following grounds listed in 7 C.F.R. [1] 
section 3017.305(b): Violation of the terms of a public agreement or 
transaction so serious as to affect the integrity of an Agency program, 
such as willful failure to perform in accordance with the terms of one 
or more public agreements or transactions; [2] section 3017.305(b)(3): 
a willful violation of a statutory or regulatory provision or requirement 
applicable to a public agreement or transaction; and [3] any cause of 
so serious or compelling a nature that it affects the present 
responsibility of a person; this includes a commission of an offense 
indicating a lack of business integrity or business honesty. 


(Record at H). 

The regulations also govern the standard of review and the extent of the 
evidence that may be considered on appeal in determining whether the 
decision of the debarring official was proper. Pursuant to 7 C.F.R. § 
3017.515(a), which governs appeals of debarment and suspension actions 
under 7 C.F.R. §§ 3017.100-.515, the decision of the debarring official may be 
vacated by the Administrative Law Judge if the Judge determines that the 
decision was: (1) not in accordance with the law; (2) not based on the 
applicable standard of evidence; or (3) arbitrary and capricious and an abuse 
of discretion. 

The evidence to be considered by the Judge in making the determination 
is limited, as with any appellate level judicial proceeding. With regard to this, 
the regulations provide that "[t]he appeals officer will base his/her decision 
solely upon the administrative record.” 7 C.F.R. § 3017.515(b) (emphasis 
added). To that end, the Procedural Requirements, which I issued on January 
13, 1994, directed the debarring official to file a copy of the record of the 
agency proceeding. Procedural Requirements, Rule 4. In addition, the 
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Procedural Requirements provided as follows: "[T]he suspending or debarring 
official may file a response in opposition to the appeal which may raise any 
relevant issue." Procedural Requirements, Rule 4. This provision provides 
the debarring official with an opportunity to clarify any ambiguities in the 
record and to present any relevant legal arguments pertaining to the 
suspension and/or debarment. 

After a careful review of the findings and the record, I conclude that the 
decision of the debarring official was not based on the applicable standard of 
evidence. The administrative record submitted by the debarring official shows 
that FmHA failed to meet its burden of proof in that it failed to demonstrate 
by a preponderance of the evidence that Respondent engaged in the alleged 
improprieties. 

The record submitted by the debarring official contains a document 
labelled “Findings of Fact," which contains eight numbered factual and legal 
conclusions with regard to Respondent. The Findings of Fact ("Findings") 
conclude at Finding 1 that Arrowhead built four FmHA homes in Trinidad, 
Colorado. However, the record reveals no evidence that four FmHA homes 
were built by Arrowhead. In fact, the record appears only to support the 
conclusion that one home was built by Arrowhead. (Record at B, with regard 
to Lucero residence). 

The Findings of Fact at Finding 2 also state that Arrowhead built homes 
for Paul L. Hurtado and Ernest J. Lucero, Jr., and conclude that Arrowhead 
failed to pay a subcontractor, Triple G Construction ("Triple G"), for work 
done at the two sites, resulting in the filing of mechanics liens by Triple G in 
the amounts of $1,735.00 and $4,624.50, respectively. This alleged failure of 
Arrowhead to pay Triple G is cited in the Notice of Suspension and Proposed 
Debarment (Record at C), and the Notice of Debarment (Record at H) as 
the basis for the debarment of Respondent. 

A careful examination of the record reveals little or no evidence to support 
the finding with regard to the Hurtado residence. No copies of any 
documents pertaining to an FmHA contract between Paul Hurtado and 
Arrowhead appear in the record. The copies of the "Job Work Order," 
(Record at B), with 404 North Ave. referenced as a job location, do not prove 
that such a contract existed. The work order serves merely to show a 


This document is not dated and does not contain any reference to the individual responsible 
for its creation. Although the determination of the date and origin of the document is not 
critical to the outcome of this proceeding, for the purpose of this appeal I shall assume that it 
was generated by the office of the debarring official either subsequent to Respondent's filing of 
his notice of appeal, or, if it was generated earlier, by including it in the Record, said office has 
subsequently adopted it. 
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contractual arrangement may have existed between Arrowhead and Triple G.’ 
In addition, no proof exists to support the conclusion that Arrowhead failed 
to pay Triple G for any work performed at the Hurtado residence, because no 
mechanic’s lien for that address appears in the record. Therefore, I find that 
the conclusion of the debarring official as to the Hurtado residence is not 
supported by the evidence contained in the record. 

The factual support for the conclusion with regard to Arrowhead’s alleged 
failure to pay for work done at the Lucero residence appears to be at least 
partially documented. A construction contract (FmHA Form 1924-6), and 
attendant FmHA documents are contained in the record along with what 
arguably are work orders on behalf of Triple G.“ (Record at B). A 
mechanic’s lien filed by Triple G in the amount of $4,624.50 also appears in 
the record. (Record at B). 

Finally, Finding 5 states that Respondent was “aware of the improper 
business practices" purportedly committed by Arrowhead. The record is 
devoid of any evidence which might support this finding. 

Assuming that FmHA indeed met its burden of proof with respect to the 
failure of Arrowhead to pay Triple G for work done at the Lucero site, I 
would still be unable to conclude that the decision of the debarring official 
was proper. Finding 6 concludes that Respondent’s signature, which appears 
on the various FmHA documents, somehow makes him a responsible 
participant in Arrowhead’s failure to pay Triple G. This is simply not true. 

It is well settled that, "[uJnless otherwise agreed, a person making or 
purporting to make a contract with another as agent for a disclosed principal 
does not become a party to the contract." RESTATEMENT (SECOND) OF 
AGENCY § 320 (1958). See also Grubb & Ellis Co. v. First Texas Sav. Ass’n, 
726 F. Supp. 1226, 1227 (D. Colo. 1989) (citing RESTATEMENT § 320). To 
further clarify, 


a principal is disclosed if, at the time of making the contract in 
question, the other party to it has notice that the agent is acting for a 
principal and of the principal’s identity. One who purports to contract 
on behalf of a designated person does not manifest by this that he is 
making a contract on his own account, and only where he so manifests 
does the agent become a party to a contract which he makes for the 


3Even this conclusion is tenuous at best, since it is based upon the assumption that the 
Signature appearing on the work order is that of Frank Gonzales, on behalf of Triple G. 


“Again, this is based upon the assumption that the signature appearing on the work orders 
is that of Frank Gonzales. 
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principal. In the absence of other facts, the inference is that the parties 
have agreed that the principal is, and the agent is not, a party. This is 
true although the agent uses such an expression as, “I will sell." 


RESTATEMENT (SECOND) OF AGENCY § 320 cmt. a (1958). Therefore, it 
follows that, “[ajn agent, by making a contract only on behalf of a competent 
disclosed or partially disclosed principal whom he has power so to bind, does 
not thereby become liable for its nonperformance." RESTATEMENT (SECOND) 
OF AGENCY § 328 (1958). See also Grubb & Ellis Co. 726 F. Supp. at 1228 
(citing RESTATEMENT § 328); United States v. Van Diviner, 822 F.2d 960, 963- 
64 (10th Cir. 1987). Moreover, 


[o]ne who makes a contract only on account of another ordinarily does 
not himself contemplate responsibility for its performance. His 
function is performed if he causes a contract to be made between his 
principal and the third person. He guarantees neither the honesty nor 
the solvency of the principal. 


RESTATEMENT (SECOND) OF AGENCY § 328 cmt. a (1958). 

The FmHA documents that Respondent appears to have signed include: 
Form FmHA 1924-6, “Construction Contract," dated August 20, 1991; Form 
FmHA 1924-19, “Builder’s Warranty,” dated December 13, 1991; Form FmHa 
400-6, “Compliance Statement,” dated August 20, 1991; Form AD-1048, 
"Certification Regarding Debarment, Suspension, Ineligibility and Voluntary 
Exclusion - Lower Tier Covered Transactions," dated August 20, 1991; and 
Form FmHA 1924-7 "Contract Change Order,” dated December 17, 1991. 
(Record at B). However, it is important to note that every document 
containing Respondent’s signature makes clear that he was acting on behalf 
of Arrowhead. Four of the above documents are executed, with minor 
variation, in the following manner: “Arrowhead Homes, by: Frank Speers." 
(emphasis added). The fifth document, “Certification Regarding Debarment, 
Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered 
Transactions," appears on its face to have been signed by Respondent as an 
authorized agent, acting on behalf of Ernest J. Lucero; therefore, it has no 
relevance with regard to his relationship with Arrowhead. 

From the outset of this proceeding, Respondent has maintained that he 
was not an owner or principal of Arrowhead, but instead was merely acting 
as a sales agent on behalf of the company. (Record at D, I) In his response 
to the proposed debarment, Respondent averred: "I was strictly a 
commissioned sales person, for Arrowhead Homes" and "I was just a outside, 
contract salesman for Arrowhead." (Record at D). Respondent raised the 
same issue in his Appeal, filed January 3, 1994, in which he stated: "I was not 
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a stockholder, owner nor did I have any ownership in Arrowhead Homes." 
(Record at I). Nothing contained within the record submitted by the 
debarring official would indicate otherwise. Indeed, the very findings made 
by the debarring official corroborate this assertion: "On July 13, 1993, Franklin 
M. Speers provided the State Office with information stating that he was not 
an owner or part-owner in Arrowhead Homes, Inc., a.k.a. Arrowhead 
Development. This was verified by Don Pierce when he called the Colorado 
Secretary of State.” (Finding 5). This finding is based on a letter, dated 
September 23, 1993, from Donald E. Pierce, Chief, Rural Housing, Farmers 
Home Administration, to FmHA Program Support Staff in Washington, D.C. 
(Record at G). In the letter, Mr. Pierce concludes that "Mr. Speers was never 
a part of Arrowhead Homes." 

It should be noted that FmHA appears to have received legal advice, 
pursuant to 7 C.F.R. § 3017.314(d)(3), indicating the proper parties to pursue 
in this debarment action. In a letter from the Regional Attorney to the State 
Director, FmHA, the agency was advised that “the failure of the contractor to 
pay the subcontractor(s). . . would constitute legal grounds for debarment of 
the_contractor_and its owners.” (Record at B) (emphasis added). This 
recommendation does not pertain to an individual such as Respondent, who 
was merely an agent acting of behalf of the contractor. 

The Notice of Debarment (Record at H) concludes that several of the 
causes for debarment apply to Respondent. However, because of my 
conclusions above, I find that none of the cited reasons are applicable in this 
case. The debarring official cites 7 C.F.R. § 3017.305(b), which includes the 
following as causes for debarment: "[v]iolation of the terms of a public 
agreement or transaction so serious as to affect the integrity of an agency 
program, such as (1) a willful failure to perform in accordance with the terms 
of one or more public agreements or transactions; . . . or (3) a willful violation 
of a statutory or regulatory provision or requirement applicable to a public 
agreement or transaction." Because Respondent was not a party to any 
agreement, neither of these provisions apply to him. The debarring official 
also cites 7 C.F.R. 3017.305(d), which includes as a cause for debarment "[a}ny 
other cause of so serious or compelling a nature that it affects the present 
responsibility of a person.” I conclude that this rather broad cause for 
debarment is also inapplicable to Respondent because, as I have previously 
stated, the debarring official has failed to document any wrongdoing on the 
part of Respondent. 

At 7 C.F.R. § 3017.325(b)(2), the regulations provide that, for the purposes 
of determining the scope of a debarment, the improper conduct of a 
participant may be imputed to “any officer, director, shareholder, partner, 
employee, or other individual associated'with the participant who participated 
in, knew of, or had reason to know of the participant’s conduct.” (emphasis 
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added). Other than the unproven assertion in Finding 5 that Respondent was 
aware of Arrowhead’s improper conduct, the record contains no evidence 
which might implicate Respondent under this provision. 

The record fails to show how this salesman who executed a contract on 
behalf of his employer could be held personally responsible for the failure of 
his principal to fully perform the agreement. The record does not show that 
Respondent induced the Luceros into entering the contract with Arrowhead 
by giving them assurances that he would personally take responsibility for the 
performance of the contract. Nor does the record prove that Respondent 
concealed or misrepresented to the Luceros the nature of his agency 
relationship to Arrowhead. Although the Procedural Requirements provided 
the debarring official an opportunity to file a response that raised any relevant 
issue, no attempt was made to clarify the decision or to explain the reasoning 
behind the conclusions reached other than the filing of the administrative 
record. 

Thus, I must conclude that the decision of the debarring official is not in 
accordance with the law. 

Because of the nature of these proceedings, the importance of a well- 
developed administrative record cannot be overemphasized. My review of the 
decision of the debarring official is limited to an examination of the 
administrative record and the application of the law. In essence, my hands are 
tied--I cannot replace weak links in the evidentiary chain or fill in missing 
pieces of the administrative puzzle. The debarring official’s findings should 
be supported by relevant, objective evidence such as construction contracts 
and mechanic’s liens. The regulations at 7 C.F.R. § 3017.400(c), which 
address the agency’s assessment of the adequacy of evidence in support of a 
suspension, provide a further illustration of the type of evidence to be 
presented: "This assessment should include an examination of basic documents 
such as grants, cooperative agreements, loan authorizations, and contracts." 
In contrast to the foregoing, I find little probative value in internal documents 
(such as the various FmHA letters in the record), that are prepared by 
government officials for the review of government officials and which contain 
unsupported assertions of fact with regard to a particular individual. 

Although Respondent’s one-year period of debarment would have expired 
on February 1, 1994, the entry of this decision in favor of Respondent will 
serve to remove any blemish from Mr. Speers’ record for potential 
participation in federal financial and nonfinancial assistance and benefits 
under federal programs and activities in the future. 
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Order 


The decision of the debarring official is vacated and a decision is entered 
in favor of Respondent, Franklin M. Speers. 

This decision is final and not appealable within the United States 
Department of Agriculture and is effective immediately. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final March 4, 1994.-Editor] 


In res TAG MANAGEMENT, INC., CUMBERLAND DEVELOPMENT 
ASSOCIATES, PHILIP DUTTON and CLYDE FLEMING. 

DNS Docket No. 94-2. 

Decision and Order filed March 15, 1994, 


Debarment - FmHA financed housing projects - Conversion of rental proceeds to unauthorized 
use - Mitigating circumstances - Period of debarment reduced. 


Chief Judge Palmer upheld FmHA’s decision to debar respondents for converting to 
unauthorized use the rental proceeds from FmHA financed housing projects. However, the 
three year term of debarment was vacated as arbitrary, capricious and an abuse of discretion 
because the debarring official failed to consider mitigating circumstances. The regulations 
governing nonprocurement debarment require that the period of debarment be commensurate 
with the seriousness of the causes for debarment and that consideration be given to mitigating 
circumstances. The seriousness of respondents’ violations was mitigated by the fact that they 
cooperated in rectifying the deficiencies in the project accounts, even to the extent of 
relinquishing all of their interests in the housing projects. Accordingly, the term of their 
debarment was reduced to eighteen months. 


Sharron S. Longino, Debarring Official. 
Respondents, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, in 
disposition of Respondents’ appeal of their debarment by the Farmers Home 
Administration (FmHA), an agency of the United States Department of 
Agriculture (USDA), under the governmentwide system for nonprocurement 
debarment as implemented by 7 C.F.R. §§ 3017.100-.515 (Regulations). The 
objective of the regulations is stated at 7 C.F.R. §§ 3017.115(a) and (b): 


(a) In order to protect the public interest, it is the policy of the Federal 
Government to conduct business only with responsible persons. 
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Debarment . . . [is a] discretionary action[] that, taken in accordance 
with Executive Order 12549 and [the] regulations, [is an] appropriate 
means to implement this policy. 

(b) Debarment .. . shall be used only in the public interest and for the 
Federal Government’s protection and not for purposes of punishment. 


The regulations further provide that "[djebarment shall be for a period 
commensurate with the seriousness of the cause(s)." 7 C.F.R. § 3017.320. 

On December 15, 1993, and February 10, 1994, Respondents, Philip 
Dutton, and Clyde Fleming, respectively filed timely appeals of the November 
11, 1993, decision of the debarring official, Sharron S. Longino, Acting 
Administrator, FmHA, which debarred Respondents and their affiliated 
entities, TAG Management, Inc. and Cumberland Development Associates, 
from participation in government programs including federal financial and 
non-financial assistance and benefits for a period of three years.’ The bases 
of the debarment are Respondents’ willful failure to comply with the terms of 
their loan agreements and FmHA Regulations with respect to their 
construction and management of rural rental housing projects financed by 
FmHA loans. Specifically, Respondents were found to have converted funds 
to unauthorized uses, which they had been required to maintain to protect 
FmHA’s interests as the lender. 

These debarment proceedings were instituted by FmHA pursuant to 7 
C.F.R. §§ 3017.100-.515. On March 16, 1993, Sharron S. Longino, Acting 
Administrator of FmHA, issued Notices of Proposed Debarment to 
Respondents Philip Dutton, and Clyde Fleming, both of whom were owners 
of TAG Management, Inc. and general partners in Cumberland Development 
Associates at all times relevant to this proceeding. The notices set forth the 
Government’s reasons for the proposed action and its consequences. The 
recipients were advised that debarment was proposed pursuant to 7 C.F.R. § 
3017.305(b)(1) which authorizes debarment for "[vjiolation of the terms of a 
public agreement or transaction so serious as to affect the integrity of an 
agency program, such as: . . . [a] willful failure to perform in accordance with 
the terms of one or more public agreements or transactions’; 
7 C.F.R. § 3017.305(b)(3) which authorizes debarment for "[a] willful violation 
of a statutory or regulatory provision or requirement applicable to a public 


'The Regulations, 7 C.F.R. § 3017.100 (a), state "Executive Order 12549 provides that to the 
extent permitted by law, Executive departments and agencies shall participate in a 
governmentwide system for nonprocurement debarment and suspension. A person who is 
debarred or suspended shall be excluded from Federal financial and nonfinancial assistance and 
benefits under Federal programs and activities. Debarment or suspension of a participant in a 
program by one agency shall have governmentwide effect.” 
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agreement or transaction"; and 7 C.F.R. § 3017.305(d) which authorizes 
debarment for "[a]ny other cause of so serious or compelling a nature that it 
affects the present responsibility of a person." As previously noted, 
Respondents’ debarment is based on their conversion of rental proceeds from 
FmHA financed rural rental housing to unauthorized uses contrary to 
FmHA’s interests as lender. 

On September 10, 1993, FmHA provided Respondents Dutton and 
Fleming an opportunity to contest the proposed debarment at an informal 
meeting conducted by James B. Harris, Multi-Family Housing Processing 
Chief, in Montgomery, Alabama. In addition to Philip Dutton and Clyde 
Flemming, meeting participants included G. E. Middlebrooks, Multi-Family 
Servicing Chief, representing FmHA, and Jack Purser, Assistant Regional 
Attorney, Office of the General Counsel, USDA. On November 11, 1993, the 
Acting Administrator of FmHA, Sharron S. Longino, issued notices debarring 
Philip Dutton, Clyde Fleming, TAG Management, Inc. and Cumberland 
Development Associates, during the period November 1, 1993, through 
October 31, 1996. 

Pursuant to 7 C.F.R. § 3017.515 debarment decisions may be appealed to 
the Office of Administrative Law Judges. The decision by the administrative 
law judge is based solely upon the administrative record which must 
demonstrate the evidentiary basis for the decision. The administrative law 
judge may vacate the debarment if the implementing decision is found not in 
accordance with law; not based on the applicable standard of evidence; or is 
arbitrary, capricious and an abuse of discretion. The standard of proof by 
which the cause for debarment must be established is a preponderance of the 
evidence. 7 C.F.R. § 3017.314(c). The burden of proof is on the debarring 
agency which has a duty to develop an administrative record to demonstrate 
that it has met this burden. 

On December 20, 1993, in the absence of USDA general rules of practice 
governing nonprocurement debarment appeals, I entered a ruling respecting 
the procedural requirements which would be applicable to this appeal. 
Pursuant to that ruling, FmHA filed a copy of the administrative record on 
January 10, 1994. On February 25, 1994, additions to the record were filed in 
response to Mr. Fleming’s appeal. Respondents were afforded ten days from 
the filing of the administrative record to file replies, but none were filed.? On 


7On March 10, 1994, Clyde Fleming submitted a letter stating that as of the date shown on 
the letter, March 2, 1994, he had not received a copy of the administrative record. According 
to the certificate of service filed with the Hearing Clerk, a copy of the administrative record was 
mailed to Mr. Fleming, at the address provided by him, on March 2, 1994. The return receipt 
signed by Philip Dutton, shows that the document addressed to Mr. Fleming was delivered on 
March 8, 1994. 
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March 10, 1994, the Hearing Clerk received Clyde Fleming’s letter of March 
2, 1994, in which Mr. Fleming asserted that after talking with Philip Dutton 
he concluded that the administrative record as evidenced by the copy received 
by Mr. Dutton is incomplete. Mr. Fleming requested that I provide him an 
attorney and the opportunity to examine witnesses. It is not within my 
authority to grant either of these requests. Pursuant to the regulations 
governing debarment, 7 C.F.R. § 3017.515, my decision on appeal is based 
solely upon the administrative record. Respondents had the opportunity to 
present witnesses and information at the September 10, 1993, meeting which 
FmHA officials provided for that purpose. On September 10, 1993, agency 
officials encouraged Mr. Dutton and Mr. Fleming to provide any relevant 
information in their possession to FmHA. Following the informal meeting 
Respondents submitted documentary evidence which is included in the 
administrative record. Although Respondents were allowed to be represented 
by an attorney at the meeting, the Government does not provide counsel to 
respondents in this administrative proceeding. Similarly, FOLA requests and 
other efforts to learn whether anyone in the Department may have passed on 
information developed at the meeting on September 10, 1993, to litigants in 
civil litigation, are outside the scope of this appeal and Respondents were 
advised to address their requests directly to FmHA. 


Conclusion 


The administrative record supports the debarment of Respondents; Philip 
Dutton, Clyde Fleming, TAG Management, Inc., and Cumberland 
Development Associates. However, the three year term of debarment 
imposed by the Notice of Debarment is vacated as arbitrary and capricious 
and an abuse of discretion because the debarring official failed to consider 
mitigating factors as required by the regulations, 7 C.F.R. § 3017.300. In view 
of circumstances which mitigate the seriousness of Respondents’ violations, the 
term of debarment is reduced to eighteen months. 


Discussion 


Background 


Respondents Philip Dutton and Clyde Fleming were general partners in 
limited partnerships which owned twenty-two housing projects financed by 
FmHA Rural Rental Housing loans. Twelve of the properties were in 
Alabama, nine in Tennessee and one in Georgia. Respondents were also 
general partners of Cumberland Development Associates which developed the 
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properties. Respondents’ management company, TAG Management, Inc., 
held contracts with FmHA to manage their projects. 

The most complete documentation contained in the administrative record 
relates to the Sandy Creek Apartments, Ltd. project. The record includes 
copies of the Rural Rental Housing Loan Agreement, Financing Statement 
and Real Estate Mortgage, that Respondents executed for the Sandy Creek 
Apartments, Ltd. project on March 29, 1984, August 23, 1985 and September 
12, 1985, respectively. Pursuant to FmHA regulations, all Rural Rental 
Housing loans executed after October 27, 1980, are subject to the same 
requirements respecting the management of project funds. 7 C.F.R. § 
1930.122; 7 C.F.R. § Part 1930, Subpart C, Exhibit B, Paragraph XIII. 
However, the Administrative record does not contain copies of the Loan 
Agreements respecting Respondents’ other projects. Nor does the record 
establish whether Respondents’ remaining loans were executed pursuant to the 
current regulatory requirements. Accordingly, although the Department’s 
asserted basis for debarment is $140,000 converted from twelve properties, I 
have necessarily been restricted to determining the evidentiary adequacy of the 
debarment on the basis of the approximately $30,000 Respondents owed to 
Sandy Creek Apartments, Ltd. 

Pursuant to the terms of the Financing Statement executed by 
Respondents’ limited partnership as Debtor, and the United States acting 
through Farmers Home Administration as Secured Party, all rents, revenues 
and other income connected to the operation of the facilities of the Debtor 
constitute collateral, the disbursement of which is not authorized. According 
to the terms of Respondents’ mortgage agreement all rents and revenues from 
the Sandy Creek Apartments, Ltd. project along with the property were 
conveyed and assigned to the Government as security for the loan, by the 
Borrower, the Sandy Creek Apartments Limited Partnership. 

Respondents’ Loan Agreement states that “[t]he Partnership shall establish 
on its books the following accounts which shall be maintained in accordance 
with FmHA Regulation 7 CFR 1930-C so long as the loan obligations remain 
unsatisfied: A General Account, a Tax and Insurance Escrow Account, a 
Security Deposit Account and a Reserve Account." According to FmHA 
Regulations all income and revenue from the housing project must be 
immediately deposited into the general operating account from which funds 
may only be disbursed for the purposes authorized by the regulations. 
Authorized disbursements include required installment payments to the 
reserve account. 7 C.F.R. Part 1930, Subpart C, Exhibit B, Paragraph 
XIII(a)(2) and (3). Reserve funds may only be expended for purposes 
specified in the regulation and with the agency’s prior written consent. 
7 C.F.R. Part 1930, Subpart C, Exhibit B, Paragraph XIIIc.(5). 
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In July 1990, Amanda Parker, a certified public accountant who performed 
the 1989 audits and reviews for four of Respondents’ apartment complexes, 
advised FmHA that substantial loans, totaling $143,500 had been made from 
the projects’ general operating accounts and reserve accounts to Cumberland 
Development Associates. $31,000 was owed to Sandy Creek Apartments, Ltd. 
Ms. Parker reported that she discussed the transactions with Respondents 
Fleming and Dutton who advised her that they paid a higher interest rate than 
the banks and at the same time used the money to help their own short term 
borrowing needs. Ms. Parker was also told that the money would be paid 
back plus interest at 2% above the banks’ C.D. rate. 

Respondents initially proposed to FmHA that they would restore the 
borrowed funds by October 31, 1990. One year later the accounts had not 
been brought up to date. On October 4, 1991, FmHA advised Respondents 
to finalize negotiations with interested parties for the purchase of their general 
partnership interests in the limited partnerships which owned each of their 
twenty-two properties in order to rectify the funding deficiencies. By letter of 
the Alabama Acting State Director, Charles C. DeRamus, FmHA notified 
Respondents that adverse action would be commenced against them, unless 
a finalized proposal, approved by FmHA was received in FmHA’s Alabama 
office by November 1, 1991. 

On November 1, 1991, Philip Dutton signed an "Agreement for Purchase 
and Sale" on behalf of Cumberland Development Associates and TAG 
Management, Inc., agreeing to sell the twenty-two properties to Renwood 
Properties (purchaser). By the terms of the agreement Renwood would also 
assume responsibility for management services under TAG’s management 
contracts and thereby become entitled to the management fees payable under 
the contracts. The agreement also provided, inter alia, that the purchaser 
would pay $100,000 to restore, in whole or in part, the Alabama project 
reserve funds. If the $100,000 proved insufficient to repay the reserve 
accounts, it was agreed that the sellers would assign syndication proceeds due 
them to restore the reserve accounts or cover other outstanding expenses. 
This agreement was executed subject to approval by FmHA. The purchaser 
was responsible for negotiating FmHA’s approval. On November 5, 1991, 
Renwood apparently circulated a letter to the general partners of the limited 
partnership ownership entities, which included Respondents and at least four 
others. The letter sought the assignment of all general partnership interests 
to Renwood as proposed purchaser. Renwood asserted that as a result of its 
intended takeover the assigning general partners would be relieved of the 
“obligation to fund all reserve accounts as required by Farmers Home 
Administration (FmHA), under the terms of the mortgage." On October 1, 
1992, Respondents signed another document entitled "Agreement to Retire as 
General Partner,” relinquishing their general partnership interests in the 
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twelve Alabama properties to Renwood Properties. By the terms of this 
agreement Respondents are no longer associated with the ownership of the 
limited partnerships in any way. Renwood agreed to advance $173,280 to 
Respondents’ twenty-two projects; $100,000 to be allocated among the 
Alabama projects to cover funding deficits and the remainder to cover deficits 
in the Tennessee and Georgia properties. The agreement also stated that 
syndication proceeds from Southern Highland Apartments, Ltd. would be used 
to fund the deficits and reserve account of that project and the balance held 
in escrow to fund deficits in other Alabama projects. This agreement was 
executed subject to the approval of FmHA. 

On August 19, 1992, Alabama FmHA State Director proposed that the 
Acting Administrator consider debarment of Respondents. At the time of the 
September 10, 1993, meeting FmHA officials acknowledged that Renwood had 
paid 80 to 90 thousand dollars toward restoring project reserve accounts. The 
converted money was not fully restored as of the informal meeting. 


Bases for Debarment 


The administrative record contains uncontroverted evidence supporting 
Respondents’ debarment for the asserted causes. Respondents have never 
denied that they converted funds from their FmHA financed projects, 
including Sandy Creek Apartments, Ltd. The record shows that less than a 
month after the discoveries by Ms. Parker, Clyde Fleming acknowledged in a 
letter to FmHA District Director Theodore Cook, that more than $116,000 
was owed to the accounts of three projects; including $31,000 to Sandy Creek. 
Mr. Fleming stated in the letter that, "[t]he money in these accounts seemed 
to be a good opportunity for us to inject needed capital into our operation and 
at the same time earn an additional 2 to 3 percent over what these accounts 
could have earned otherwise.” At the September 10, 1993, informal meeting 
Respondents acknowledged that they used the funds, citing cost overruns. To 
use their words they "moved the money around to stay in business." 


Respondents’ Appeal 


In their Notices of Appeal Philip Dutton and Clyde Fleming contend that 
their debarments are unwarranted by the evidence. They assert that their 
debarments are the result of discrimination and bias against them on the part 
of FmHA officials. Respondents allege that the agency has subjected them 
to discriminatory treatment because of their previous appeals of FmHA 
appraisals. Mr. Dutton also suggests that agency officials may be biased 
against him because of his “family’s long history of being Democrats.” 
Respondents have come forward with no evidence to support these 
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contentions. Accordingly, I find that Respondent’s allegations of 
discrimination and bias are completely unsubstantiated by any evidence in the 
record. 

Also without merit is Respondents’ assertion that evidence presented by 
them rebuts the inference that any period of debarment is warranted. The 
testamentary and documentary evidence presented by Respondents during and 
after the September 10, 1993, informal meeting shows that in response to 
FmHA’s notice that the agency would take adverse action unless a proposal 
to resolve the rental deficiencies was approved by FmHA by November 1, 
1990, Respondents signed agreements to sell their general partnership 
interests in all of the properties to Renwood Properties. Respondents 
apparently believed that the terms of the agreements they signed for the 
transfer of their interests to Renwood were approved by FmHA. Respondents 
argued at the meeting that based upon the terms of these agreements and the 
assertions made by Renwood in their letter to general partners, Respondents 
should be relieved of all consequences resulting from the conversion of funds, 
including the possibility of their debarment. However, FmHA’s letter of 
October 4, 1994, advising Respondents of the agency’s decision to take adverse 
action clearly required that any proposed resolution of the funding deficiencies 
have FmHA’s approval. The letter states as follows: 


This is your notice of FmHA’s decision to take adverse action against 
your organization by close of business on November 1, 1991, unless a 
finalized approved satisfactory proposal has been received at this office 
by that date. this should be interpreted to mean that by November 1, 
1991, all negotiations with related parties will be concluded and 


FmHA’s approval has been obtained.(emphasis added) 


There is no evidence that FmHA approved the terms of the contract for sale 
to Renwood or represented to Respondents that the agreements they executed 
with Renwood would absolve them of liability for the converted funds. 
Although the agreements Respondents executed were subject to approval by 
FmHA, the copies of these documents submitted for the record contain no 
indication of FmHA’s concurrence. At the meeting on September 10, 1993, 
agency officials denied that FmHA ever approved the transfers or represented 
to Respondents that signing the contract for sale or assigning their general 
partnership interests in the properties would eliminate the possibility of their 
being debarred. Although FmHA officials encouraged Respondents to come 
forward with any relevant evidence in their possession, Respondents presented 
no evidence to show that FmHA had made any such representations. A party 
seeking to assert equitable estoppel against the government has a heavy 
burden to demonstrate that it reasonably relied to its detriment on the 
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misrepresentations of the governmental party, Heckler v. Community Health 
Servs. of Crawford County, Inc. 467 U.S. 51, 59-61, 104 S.Ct. 2218, 2224 
(1984), which Respondents have not done. 

In their defense Respondents also argue that they made loans to the 
projects which exceed the amounts converted. However, no such loans were 
alleged by Respondents with respect to the Sandy Creek project. Moreover, 
although Respondents assert that their loans were secured by notes, no 
evidence of such notes were submitted in response to FmHA’s suggestion that 
Respondents submit any relevant evidence in their possession. Equally 
unavailing is Respondents’ contention that the converted funds are partially 
off-set by the fees due under their management contracts which they "left in" 
the projects. According to the agreements signed by Respondents, an amount 
approximately equal to the $174,000 at which Respondents say Renwood 
valued the management contracts was to be advanced by Renwood toward 
funding deficiencies Respondents “left in" twenty-two properties. These 
missing funds had not been repaid as of September 10, 1993. 

Finally, at the September 10, 1993, informal meeting, Mr. Dutton and Mr. 
Fleming submitted that they have experienced enormous financial loss by 
complying with FmHA’s requirement that they be removed from ownership 
and management of the projects. Respondents asserted that they have "lost 
everything" and should not be punished any further. However, debarment is 
not a sanction for violations, but a discretionary action taken by the 
government for the protection of the public interest. 7 C.F.R. § 3017.115(b). 
See also Sellers v. Kemp, 49 F. Supp. 1001, 1009 (W.D. Mo. 1990). 


The Term of Debarment 


Respondents’ willful failure to comply with the terms of their three public 
agreements respecting Sandy Creek Apartments, Ltd. by the unauthorized use 
of project funds raises serious doubts about their current responsibility and 
the protection of the public interest in future dealings between the 
Government and Respondents, warranting a period of debarment. However, 
the Notice of Debarment does not show that any consideration was given to 
the mitigating effect of Respondents’ good faith attempt to comply with 
FmHA’s requirement that they relinquish their partnership interests in order 
to resolve the funding deficiencies. The Acting Administrator’s Notice of 
Debarment did not address the following statement contained in the summary 
report of the meeting coordinator, James Harris: 


It is... my opinion that the Appellants felt they were acting in good faith 
to resolve the financial irregularities and missing funds by negotiating sale 
of their General Partner interests to Renwood, and that they were possibly 
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misled by Renwood, or naive, or both, to think that the negotiated sale to 
Renwood carried the consent and approval of FmHA and relief of all 
responsibility and liability regarding the missing funds. It could further be 
construed that the Appellant’s(sic) efforts to cooperate with a sale of their 
interests in the FmHA projects to rectify the missing funds possibly 
showed a lesser degree of wrongful intent, and possibly should be 
considered for a lesser term of debarment. 


The good faith efforts by Philip Dutton and Clyde Fleming to bring about the 
restoration of funds pledged to FmHA mitigate the seriousness of their 
violations and the concern their actions raise for the protection of the 
Government’s interest in future dealings with Respondents. See Sellers v. 
Kemp, 49 F. Supp. 1001 (W.D. Mo. 1990). Accordingly, the period of their 
debarment, which pursuant to the regulations, 7 C.F.R. § 3017.320, must be 
commensurate with the seriousness of the cause(s) for debarment, will be 
reduced from three years to eighteen months. 


Order 


It is hereby ordered that the debarment of Respondents, Philip Dutton, 
Clyde Fleming, TAG Management Inc., and Cumberland Development 
Associates, shall be effective November 1, 1993 through May 1, 1995. This 
order shall take effect immediately. This decision and order is final and not 
appealable within the Department. 7 C.F.R. § 3017.515(d). 

Copies of this Decision and Order shall be served upon the parties. 
[This Decision and Order became final March 15, 1994.-Editor] 
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DEPARTMENTAL DECISIONS 


In re: MONTE WISE. 
P.Q. Docket No. 93-24. 
Decision and Order filed January 27, 1994. 


Amendment of civil penalty order — Monthly installments. 


The Judicial Officer affirmed the Order by Judge Hunt (ALJ) assessing a civil penalty of $187.50 
against Respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, 
as amended, and the regulations promulgated thereunder. However, the Judicial Officer 
amended the Order to permit payment in 6 monthly installments by certified checks or money 
orders. 


Glenn R. Nadaner and Patrice Harps, for Complainant. 
Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by an 
Administrative Law Judge (attached as an Appendix) under the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-154, 156-165, 167), and the regulations promulgated 
thereunder. Respondent requests that the Order be amended to provide for 
payment of the $187.50 civil penalty in 6 monthly installments, and 
Complainant does not oppose that request. However, Complainant opposes 
Respondent’s request to eliminate the requirement that payment be made by 
certified checks or money orders. I agree with Complainant that no change 
should be made in this respect because of the administrative costs and burden 
that could result in ‘the event of dishonored checks. Payment of the civil 
penalty in monthly installments already places additional administrative costs 
upon the Department. Accordingly, the following Order (which is the Order 
that must be complied with, rather than the ALJ’s Order) should be issued in 
this case. 


Order 
Respondent Monte Wise is hereby assessed a civil penalty of $187.50. This 


penalty shall be payable to the "Treasurer of the United States" by certified 
checks or money orders and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The Respondent shall make payments of $30 each month for 5 consecutive 
months and make a final payment of $37.50 in the sixth month. The 
Respondent’s initial payment will be due within 30 days after service of this 
Order. If the Respondent is late in making or misses any payment, then all 
remaining payments become immediately due and payable in full. Respondent 
shall indicate on each certified check or money order that payment is in 
reference to P.Q. Docket No. 93-24. 


APPENDIX 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


The Order in the decision, issued April 12, 1993, and remanded on August 
19, 1993, is, after considering information provided by both parties, amended 
as follows: 


Order 


Respondent Monte Wise is hereby assessed a civil penalty of one hundred 
eighty seven dollars and fifty cents ($187.50), payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, MN 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-24. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 
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In re: UNIQUE NURSERY and GARDEN CENTER, BUTTERNUT CREEK 
SALES, INC., VALKERING U.S.A., INC., HEYL TRUCK LINES, INC., and 
LEBARNOLD, INC. 

P.Q. Docket No. 92-84. 

Decision and Order as to Valkering U.S.A., Inc., filed February 8, 1994. 


Civil penalty — Interstate movement of trees from gypsy moth high-risk area to nonregulated 
areas without certificate or permit — Sanction policy — Hearsay admissible — Preponderance 
of evidence — Administrative construction of regulation. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) in which she assessed a civil 
penalty under the Plant Quarantine Act, the Federal Plant Pest Act, and the regulations 
promulgated thereunder against Respondent for its part in the movement of 19 shipments 
consisting of 7,818 trees from a gypsy moth high-risk area in Pennsylvania to approximately 60 
nonregulated areas in nine States without a certificate or permit, as required, but the Judicial 
Officer increased the civil penalty from $5,000 to $14,500 based on Complainant’s cross-appeal. 
Hearsay evidence is admissible and can constitute substantial evidence to support findings, if it 
is reliable and probative. The Federal Rules of Evidence are not applicable to administrative 
proceedings. Considerable weight should be accorded to an executive department’s construction 
of a statutory scheme it is entrusted to administer. An agency’s construction of its own 
regulation becomes of controlling weight unless it is plainly erroneous or inconsistent with the 
regulation. A wholesaler involved in the movement of regulated articles may be assessed a civil 
penalty even though the wholesaler deals through a broker. The inclusion of the term 
“knowingly” in the criminal penalty provisions, while omitting the term in the civil penalty 
provisions, emphasizes that the term "knowingly" should not be implied in the place at which it 
is omitted. Unique circumstances led to the policy of imposing only half of the recommended 
sanction in P.Q. consent settlements. 


James D. Holt, for Complainant. 

William J. Klimisch, Yankton, SD, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Plant Quarantine 
Act, as amended (7 U.S.C. §§ 151-154, 156-165, 167), the Federal Plant Pest 
Act, as amended (7 U.S.C. §§ 150aa-150jj), and the regulations promulgated 
thereunder (7 C.F.R. § 301.45 et seg.). On October 1, 1993, Administrative 
Law Judge Dorothea A. Baker (ALJ) filed an Initial Decision and Order in 
which she assessed a civil penalty of $5,000 against Respondent Valkering 
U.S.A., Inc. (Respondent), for its part in the movement of 19 shipments 
consisting of 7,818 trees from a gypsy moth high-risk area in Pennsylvania to 
approximately 60 nonregulated areas in nine States (Kentucky, Ohio, 
Michigan, Indiana, Illinois, Missouri, lowa, Nebraska, and Wisconsin), without 
a certificate or permit, as required. 

On October 27, 1993, Respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' On 
November 22, 1993, Complainant responded to Respondent’s appeal and, in 
effect, cross-appealed, requesting that its original recommendation for a 
$19,000 civil penalty be assessed by the Judicial Officer. On December 28, 
1993, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record in this case, the 
Initial Decision and Order is adopted as the final Decision and Order, with 
deletions shown by dots, additions shown by brackets, and with trivial changes 
not specified. The civil penalty is increased to $14,500 ($1,000 each for the 10 
violations involving shipments to K-Mart stores, and $500 each for the other 
nine violations). Additional conclusions by the Judicial Officer follow the 
ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


This is an administrative regulatory proceeding initiated by the Acting 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, by the filing of a Complaint on March 25, 1992. 
Therein, the Respondents were charged with having violated sections 8 and 
9 of the Plant Quarantine Act, as amended (7 US.C. §§ 161, 162), sections 
105 and 106 of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150dd, 
150ee), and the regulations promulgated thereunder (7 C.F.R. § 301.45 et 
seq.). A civil penalty is sought under the authority of section 108 of the 
Federal Plant Pest Act, as amended (7 U.S.C. § 150gg), and section 10 of the 
Plant Quarantine Act, as amended (7 U.S.C. § 163). 

Except for the present Respondent, Valkering U.S.A., Inc., the proceeding 
has been settled with respect to all other Respondents through the issuance 
of Consent Decisions. 

Respondent Unique Nursery and Garden Center consented to paying a 
civil penalty of $9,500.00; Respondent Butternut Creek Sales, Inc., consented 
to paying a civil penalty of $9,500.00; and Respondent Heyl Truck Lines, Inc., 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer, and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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consented to paying a civil penalty of $2,250.00. Respondent Lebarnold, Inc., 
consented to a civil penalty of $2,500.00. 

An oral hearing, with respect to Respondent Valkering U.S.A., Inc. 
(Respondent), took place on April 20, 1993, in Sioux Falls, South Dakota, 
before Administrative Law Judge Dorothea A. Baker, United States 
Department of Agriculture. The Complainant was represented by James D. 
Holt, Esquire, Office of the General Counsel, United States Department of 
Agriculture. Respondent Valkering was represented by William J. Klimisch, 
Esquire, of Goetz, Hirsch and Klimisch, Attorneys at Law, 311 West Third 
Street, Yankton, South Dakota 57078. In due course, the parties filed briefs, 
the last brief having been filed on September 16, 1993. 

The Complaint alleges that Respondent Valkering, in nineteen shipments, 
moved interstate approximately seven thousand eight hundred and eighteen 
(7,818) trees with roots from a gypsy moth high-risk area in Pennsylvania to 
approximately sixty (60) nonregulated areas without a certificate or permit, as 
required, in violation of 7 C.F.R. § 301.45 et seq. and requests a civil penalty 
of nineteen thousand dollars ($19,000.00). 

Respondent Valkering argues that it did not violate the statutory 
prohibition of 7 U.S.C. § 161 nor that of any applicable regulations. 
Respondent Valkering contends that Respondent Unique Nursery and Garden 
Center and Respondent Butternut Creek Sales, Inc., acting on behalf of the 
Respondent Unique Nursery and Garden Center, were responsible for the 
shipments and that it was they who in fact shipped the products to 
Respondent Valkering’s customers. Thus, Respondent Valkering maintains 
that the shipments were the obligation of the broker, Respondent Butternut 
Creek Sales, Inc., and Respondent Unique Nursery and Garden Center. It is 
Respondent Valkering’s position that it was a wholesaler that was selling 
products primarily to different K-Mart stores and that it had no involvement 
with either the shipments or the offering for shipments to a common carrier. 
Many times Respondent Valkering did not know from where Respondent 
Butternut Creek Sales, Inc., was obtaining the product. 


Applicable Statutory and Regulatory Provisions 


It is statutorily provided (7 U.S.C. § 161) in pertinent part that: 


No person shail ship or offer for shipment to any common carrier nor 
shall any common carrier receive for transportation or transport, nor 
shall any person carry or transport from any quarantined State or 
Territory or District of the United States{, or from any quarantined 
portion thereof, into or through any other State or Territory or District, 
any class of nursery stock or any other class of plants, fruits, vegetables, 
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roots, bulbs, seeds, or other plant products, or any class of stone or 
quarry products, or any other article of any character whatsoever, 
capable of carrying any dangerous plant disease or insect infestation, 
specified in the notice of quarantine except as hereinafter provided. Jt 
shall be unlawful to move, or allow to be moved, any class of nursery 
stock or any other class of plants, fruits, vegetables, roots, bulbs, seeds, 
or other plant products, or any class of stone or quarry products or any 
other article of any character whatsoever, capable of carrying any 
dangerous plant disease or insect infestation, specified in the notice of 
quarantine hereinbefore provided, and regardless of the use for which 
the same is intended, from any quarantined State or Territory or 
District of the United States or quarantined portion thereof, into or 
through any other State or Territory or District, in manner or method 
or under conditions other than those prescribed by the Secretary of 
Agriculture. It shall be the duty of the Secretary of Agriculture, when 
the public interests will permit, to make and promulgate rules and 
regulations which shall permit and govern the inspection, disinfection, 
certification, and method and manner of delivery and shipment of the 
class of nursery stock or of any other class of plants, fruits, vegetables, 
roots, bulbs, seeds, or other plant products, or any class of stone or 
quarry products, or any other article of any character whatsoever, 
capable of carrying any dangerous plant disease or insect infestation, 
specified in the notice of quarantine hereinbefore provided, and 
regardless of the use for which the same is intended, from a 
quarantined State or Territory or District of the United States, or 
quarantined portion thereof, into or through any other State or 
Territory or District. ... (Emphasis added.) 








Pursuant to sections 8 and 9 of the Plant Quarantine Act of August 20, 


1912, as amended (7 U.S.C. §§ 161, 162) and sections 105 and 106 of the 
Federal Plant Pest Act (7 U.S.C. §§ 150dd, 150ce), the Secretary of 
Agriculture has quarantined the State of Pennsylvania in order to prevent the 
spread of the gypsy moth, "a dangerous insect injurious to forests and shade 
trees [and not theretofore widely prevalent or distributed within or throughout 


the United States."] 7 C.F.R. § 301.45(a). ... [It is further provided in the 


(b) Quarantine restrictions on interstate movement of regulated 
articles and outdoor household articles. No common carrier or other 
person shall move interstate from any regulated area any regulated 
article and outdoor household articles except in accordance with the 
conditions prescribed in this subpart.] 
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Section 301.45-3{(a)], Title 7, Code of Federal Regulations, states that "[a] 
regulated article shall not be moved interstate from any high-risk area into or 
through any nonregulated area unless a certificate or permit has been issued 
and attached to such regulated article in accordance with §§ 301.45-4 and 
301.45-7." 7 C.F.R. § 301.45-3{(a)]. 

"Move" and "movement" are defined by 7 C.F.R. § 301.45-1 as "[s]hipped, 
offered for shipment‘to a common carrier, received for transportation or 
transported by a common carrier, or carried, transported, moved, or allowed 
to be moved by any means.” One category of articles defined by 7 C.F.R. § 
301.45-1[(x)(1)] as a “regulated article" is “[t}rees with roots." "Regulated 
areas" are defined, in relevant part, by 7 C.F.R. § 301.45-1[(w)] as “[a]ny 
quarantined State, or any portion thereof, listed as a regulated area in 
[7 C.F.R.] § 301.45-2a... ." [Omission by ALJ.] Section 301.45-2a[(a)], Title 
7, Code of Federal Regulations, lists the Pennsylvania Counties of Bradford, 
Bucks, Lehigh, Montgomery, Northampton and Tioga as high-risk areas. 
Section 301.45-3[(a)], Title 7, Code of Federal Regulations, requires a 
certificate or permit to be issued and attached to any regulated article moved 
interstate from any high-risk area into or through any nonregulated area. 
Section 301.45-4, Title 7, Code of Federal Regulations, lists the requirements 
which an inspector must insure are met prior to the issuance of a certificate 
or permit. "Inspector" is defined in 7 C.F.R. § 301.45-1[(I)] as "[aJny employee 
of the Plant Protection and Quarantine Programs, Animal and Plant Health 
Inspection Service, U.S. Department of Agriculture, or other person, 
authorized by the Deputy Administrator in accordance with law to enforce the 
provisions of the quarantine and regulations in this subpart." 

Section 163 of Title 7, United States Code, authorizes the Secretary of 
Agriculture to assess a civil penalty of not more than $1,000.00 for each 
violation of the Plant Quarantine Act and regulations promulgated thereunder. 
7 US.C. § 163. 


Findings of Fact 


Other than four suggested conclusory findings of fact, the Respondent has 
advanced no requested findings of fact or contentions, other than lack of due 
process, which would suggest that the majority of Complainant’s proposed 
findings are inaccurate or inappropriate. Since the record as a whole supports 
Complainant’s requested findings of fact, such have been substantially adopted 
herein. To the extent any requested findings have not been made, it is 
because they are immaterial or irrelevant, or not supported by record 
evidence. 
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1. The gypsy moth, Lymantria dispar [(Linnaeus)], is a highly destructive 
pest of forest trees and has been the subject of continuous control and 
suppression work by the States since 1889. 

2. The Federal Government has cooperated with the States in regulatory 
measures for the gypsy moth since 1906 and promulgated a Federal gypsy 
moth quarantine in 1912. 

3. The movement of nursery stock is a particular problem because the egg 
mass is associated directly with the tree on which those young larvae can feed 
and establish a population. 

4. Respondent Valkering U.SA., Inc., hereinafter referred to as 
Respondent, is a corporation with a mailing address of 1701 Broadway, Post 
Office Box 731, Yankton, South Dakota 57078. It purchases products in large 
quantities and resells them to retailers. The South Dakota official responsible 
for the enforcement of all the plant health and plant regulatory statutes for 
the State of South Dakota as well as the Federal statutes relating to 
quarantines indicated: 


Q. Are you familiar with Wendell Renken and Valkering U.S.A., 
- Inc.? 


A. Yes, I am. 


Q. And through the years, have you and your office been involved 
with his operation? 


A. Yes, we have. 


Q. Could you just tell us the type of operation he runs and what his 
customary practices are. 


A. As far as regulation, coming in compliance with any of the plant 
health regulations, we have -- from the state have never had a problem 
with anything that Mr. Renken [Respondent] was doing, Valkering, 
Incorporated. We have had a lot of dealings with him as far as 
contacting us to find out what the regulations or requirements are from 
other states or other federal regulations, if there were any involved in 
that area. Bottom line is we have never had a problem with obeying 
any of the federal or state plant regulations that we deal with. 


Q. Does he appear to be -- does it -- a very conscientiously run 
operation? 
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A. I would say, yes. We -- . (Tr. 167). 


5. When Respondent wished to purchase nursery products (trees) as 
referred to in the Complaint, it did so either from Butternut Creek Sales, Inc., 
or with Butternut Creek Sales, Inc., acting as broker for Unique Nursery and 
Garden Center. All of said trees which were purchased by Respondent were 
shipped directly by Unique Nursery and Garden Center to Respondent’s 
customers, at various locations throughout the United States. 

6. Unique Nursery and Garden Center, 1421 North West End Boulevard, 
Quakertown, Pennsylvania, is a Pennsylvania corporation which began in 
1960[, and] which has approximately 22 farms containing approximately 2,000 
acres of nursery stock spread over the Pennsylvania Counties of Tioga, Bucks, 
Lehigh, Northampton, Bradford and Montgomery. (CX 2, CX 3, CX 265). 
Some of these farms are owned by the corporation and some are leased. The 
Pennsylvania Counties of Tioga, Bucks, Lehigh, Northampton, Bradford and 
Montgomery are now, and at all times relevant to these proceedings were, 
quarantined under the gypsy moth subpart of Part 301 (Domestic Quarantine 
Notices), Title 7, Code of Federal Regulations. 7 C.F.R. § 301.45 et seq. 
However, the owners of Unique Nursery and Garden Center were unaware 
of such quarantine as they had never been informed of same until matters 
pertaining to the instant Complaint arose. 

7. Mr. Russell Dimmick, Unique Nursery and Garden Center’s corporate 
secretary, in an affidavit taken by Anthony V. Campo, identified the trees, 
which interstate movement is the subject of the Complaint in this matter, as 
Ball and Bag trees indicating they had roots. [Anthony V. Campo, authority 
No. 2425, is a Senior Investigator, New York, employed by Regulatory 
Enforcement, APHIS, USDA, designated by the Secretary of Agriculture 
under authority of section 1 of the Act of Congress approved January 31, 1925 
(43 Stat. 803; 7 U.S.C. § 2217), to administer oaths, affidavits, and 
affirmations.] [Brackets by ALJ.] 

8. Testifying on behalf of Respondent was Mr. Michael Nassif who has 
been a horticultural sales agent since 1975, and was employed by Respondent 
Valkering U.S.A., Inc., from October 1990 to October 1991. (Tr. 160). 
Mr. Nassif indicated that in either the late fall of 1990 or the early spring of 
1991, he was looking for a supplier for K-Mart for a special that K-Mart 
wanted to have on three- to four-foot evergreens which K-Mart wanted 
potted. Mr. Nassif called several people in the industry, and it was suggested 
to him that he try Respondent Unique Nursery and Garden Center. He did 
contact Respondent Unique Nursery and Garden Center, and shortly 
thereafter he was contacted by Respondent Butternut Creek Sales, Inc., which 
indicated that Butternut Creek Sales, Inc., was the agent for Respondent 
Unique Nursery and Garden Center, ‘and it was agreed that Respondent 


‘ 
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Butternut Creek Sales, Inc., would act as broker for the trees being purchased 
from Respondent Unique Nursery and Garden Center to be sold to K-Mart, 
and that Butternut Creek Sales, Inc., would receive a commission on each 
tree. (Tr. 161-162). Mr. Nassif personally inspected several Unique Nursery 
and Garden Center farms of trees in Pennsylvania. (CX 165; Tr. 161-162). 
In February or March of 1991, Mr. Nassif met with a representative of 
Respondent Butternut Creek Sales, Inc., and a representative of Respondent 
Unique Nursery and Garden Center, and it was made clear that Respondent 
Unique Nursery and Garden Center would take care of all inspections 
including both State and Federal. Mr. Nassif testified at the hearing that he 
was aware that Federal inspections were required and was familiar with 
USDA inspection procedures. (Tr. 162, 164). Respondent Unique Nursery 
and Garden Center assured Mr. Nassif that it would be no problem to see 
that these inspections were taken care of, and Mr. Nassif was advised by 
Respondent Unique Nursery and Garden Center that Respondent Unique 
Nursery and Garden Center had a terrific spray program and that they had 
inspectors there all the time because they wanted to be sure that they did not 
ship anything bad. Although trucking for the trees was with Lebarnold Inc., 
Respondent Unique Nursery and Garden Center was responsible for the 
shipping and loading of the trees, including the trucking arrangements. (Tr. 
162-163). Respondent Valkering paid for the trucking. Mr. Nassif . . . did not 
know when the trucks would be loaded nor would he be present for the trucks 
to be loaded. He would only know when the trucks would be arriving at a 
K-Mart, not when they were leaving Unique Nursery and Garden Center. 
(Tr. 164). The trees which are the subject of Counts XLIII through LII (the 
K-Mart trees) were dug up and shipped from a Unique Nursery and Garden 
Center farm located in Schnecksville, Lehigh County, Pennsylvania. It was 
Unique Nursery and Garden Center that made the trucking arrangements, 
“the concern of Valkering was that the trees would be at a certain destination 
at a certain time.” (Tr. 163). Additionally, a letter dated January 15, 1991, 
bearing Respondent Valkering’s letterhead, and signed by Mr. Nassif 
(introduced into evidence as Respondent’s Exhibit C), shows Respondent 
Valkering’s agreement [with Unique Nursery and Garden Center] concerning 
the shipment of the K-Mart trees and states that "[t]he freight is to be added 
to our bill and [Valkering] will reimburse [Unique Nursery] as we pay each 
invoice." (RX-C). [Brackets within the quotation marks are by the ALJ.} 

9. Those trees which were not part of the K-Mart deal were handled 
through Butternut Creek Sales, Inc. 

Regarding the exhibits introduced into evidence in which Respondent 
Valkering bought certain nursery products from Butternut Creek Sales, Inc., 
Mr. William Renken, President, Valkering U.S.A., Inc., testified that he had 
dealt with Respondent Butternut Creek Sales, Inc., since approximately 1987 
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or 1988, and that he purchased the products directly from Butternut Creek 
Sales, Inc., and paid Butternut Creek Sales, Inc., directly, and for that payment 
Butternut Creek Sales, Inc., took care of the digging, loading and shipment. 
Respondent Valkering provided the destinations, and everything was handled 
100 percent by Respondent Butternut Creek Sales, Inc. Valkering determined 
who the truckers would be and Heyl Truck Lines, Inc., was used. They gave 
a good rate and billed Respondent Valkering directly. Heyl Truck Lines, Inc., 
was also used by Respondent for transportation of other products. Butternut 
Creek Sales, Inc., brokered for Respondent Unique Nursery together with 
several other nurseries. Because these items being purchased from Butternut 
Creek Sales, Inc., by Respondent Valkering, were not Respondent Valkering’s 
primary line of business, it was easier for Respondent Valkering to let 
Butternut Creek Sales, Inc., handle everything. (Tr. 151-152). 

10. All the trees purchased from Unique Nursery and Garden Center 
by Respondent Valkering were brokered through Respondent Butternut Creek 
Sales, Inc., which was paid a commission on all trees purchased from 
Respondent Unique Nursery and Garden Center by Respondent Valkering. 
Regarding these trees, Unique Nursery and Garden Center was responsible 
for digging and shipping the trees. Unique Nursery and Garden Center was 
given a period of time when the trees would need to be delivered to 
Respondent Valkering’s customers, and Respondent Valkering would not be 
aware when the trees were being dug or shipped. Respondent Valkering 
would not know what stores were going on what loads. This was all 
determined by Respondent Unique Nursery and Garden Center. The 
purchase from Respondent Unique Nursery and Garden Center by 
Respondent Valkering did not become effective until the trees arrived at the 
stores to whom Respondent Valkering was selling the trees. (Tr. 155-156). 

Regarding the "bills of lading" which have been received into evidence that 
contain the name Valkering U.S.A., Inc., these documents would have been 
prepared by the shipper, and they are not Respondent Valkering’s documents. 
(Tr. 156-157). 

11. Respondent Valkering relied upon . . . the assurances furnished it 
by Unique Nursery and Garden Center and Butternut Creek Sales, Inc., that 
all necessary State and Federal inspections would be achieved. . . . In addition 
to the oral understandings set forth in the testimony, the purchase orders of 
Unique Nursery and Garden Center contain the following [(RX B)}: 


UNIQUE GARDEN CENTER’S GUARANTEE 
UNIQUE GARDEN CENTER guarantees all plants to be true to 


name and free from insects and diseases at time of delivery, sale or 
installation. We, will upon proper proof, replace any plants that may 
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prove untrue to name or refund the amount paid. We shall in no case 
be liable for any sum greater than the amount originally paid. We 
cannot be held responsible for plants which become infested with 
insects or disease after installation or purchase. It is the responsibility 
of the customer to watch for these problems and take appropriate 
measures. 


In addition, the Commonwealth of Pennsylvania, Department of 


Agriculture, had issued to Unique Nursery and Garden Center a form stating 
in part [(RX A)]: 


REGISTRATION FOR: NURSERY 
REGISTRATION NO.: 000382 [FEE $40.00] 
[TERMINATION DATE: 12/31/91] 


THIS NURSERY STOCK HAS BEEN INSPECTED AND IS 
APPARENTLY FREE FROM PLANT PESTS. 
CERTIFICATE NO. 09-044430-7 NM 


UNIQUE NURSERIES 
RUSSELL DIMMICK 
1421 N W END BLVD 
QUAKERTOWN PA 


18951 S/Signed 
SIGNATURE 


By letter of understanding, dated January 15, 1991, Valkering recited the 
arrangements with Unique Nursery and Garden Center, in part, as follows 


[(RX C)]: 





We will furnish the tags, you will furnish tree, pot and the labor of 
digging and loading. Since these are going on the Eastern Seaboard, 
you have indicated that you would be able to deliver them on your own 
trucks. The freight is to be added to our bill and we will reimburse 
you as we pay each invoice. All trees accepted by our customers will 
be paid for. However, any unacceptable trees are to be left on the 
truck and will not be paid for. For the sake of simplicity, we feel that 
we should be invoiced from the delivery receipts so that in the case of 
rejected trees we do not have to issue credits. 
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Furthermore, a high official from the State of South Dakota testified in 
response to the question [(Tr. 167-68)]: 


Q. Now, if -- if I was to buy nursery stock from Pennsylvania, do 
you have any type of publications that maybe I could refer to see 
whether or not a particular person is authorized to sell nursery stock 
and ship nursery stock? 


A. Every -- every state puts out a list of certified nurseries, and that 
certification means that that -- those plants have been inspected, and 
they’re basically pest free and they are free to move to wherever into 
the system. The ones -- we send them out to 50 states and Puerto 
Rico, and we get them from all 50 states and Puerto Rico, including we 
get the ones from Pennsylvania. 


Q. Have you examined the publication from Pennsylvania? 
A. Yes, I have. 
Q. Is Unique Nursery a certified nursery grower? 


A. Yes. Unique Nursery is listed as having 1200 acres of certified 
nursery stock which, as far as the states are concerned or anyone is 
concerned, that’s the document that we look to when we check to see 
if a nursery is certified to send nursery stock. 


Q. And you would have every reason to believe that it would be 
clean, pest-free nursery stock? 


S A. If the Pennsylvania Department of Ag put it out in their 
publication, as far as we are concerned, it meets all federal and state 
requirements for interstate shipment. 


12. With respect to the transactions alleged in the Complaint, 
Respondent Valkering does not seek to deny that they took place, and, indeed, 
the record evidence persuasively supports the Complainant’s requested 
findings and shows: 

Count XLII: 


April 24 and 25, 1991 By the interstate movement of approximately 500 
trees with roots from a gypsy moth high-risk area in 
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Pennsylvania to the nonregulated areas of Maysville, 
Kentucky, Cincinnati, Ohio, Milford, Ohio, 
Sharonville, Ohio, and Chillicothe, Ohio, without a 
certificate or permit, as required. 


A Lebarnold, Inc., bill of lading (cx 11) shows 500 units of nursery stock 
were shipped from the gypsy moth high-risk area in which Unique Nursery 
and Garden Center is located to K-Marts in the gypsy moth nonregulated 
areas of Chillicothe, Ohio, Maysville, Kentucky, Milford, Ohio, Sharonville, 
Ohio, and Cincinnati, Ohio (two sites). Supporting documentation shows that 
the “nursery stock" was potted evergreen trees (Colorado spruce, Norway 
spruce and White pine). (CX 12-23). A shipping order (CX 12) and a 
Unique Nursery and Garden Center invoice (CX 13) show that on April 24, 
1991, (the shipping order is signed and dated at delivery) Unique Nursery and 
Garden Center shipped, on behalf of Respondent Valkering (the bill to 
addressee on the invoice and identified as "from" on the shipping order), 100 
potted evergreens to a K-Mart at 4150 Hunt Road, Cincinnati, Ohio. A 
shipping order (CX 14) and a Unique Nursery and Garden Center invoice 
(CX 15) show that on April 24, 1991, Unique Nursery and Garden Center 
shipped, on behalf of Respondent Valkering, 100 potted evergreens to a 
K-Mart in Milford, Ohio. A shipping order (CX 16) and a Unique Nursery 
and Garden Center invoice (CX 17) show that on April 24, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 50 
potted evergreens to a K-Mart in Maysville, Kentucky. A shipping order (CX 
18) and a Unique Nursery and Garden Center invoice (CX 19) show that on 
April 24, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 100 potted evergreens to a K-Mart in Sharonville, 
Ohio. A shipping order (CX 20) and a Unique Nursery and Garden Center 
invoice (CX 21) show that on April 25, 1991, Unique Nursery and Garden 
Center shipped, on behalf of Respondent Valkering, 100 potted evergreens to 
a K-Mart at 8451 Colerain Road, Cincinnati, Ohio. A shipping order (CX 22) 
and a Unique Nursery and Garden Center invoice (CX 23) show that on 
April 25, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 50 potted evergreens to a K-Mart in Chillicothe, Ohio. 
Therefore, on or about April 24 and 25, 1991, the provisions of 7 C.F.R. § 
301.45 et seq. were violated by the interstate movement of approximately 500 
trees with roots from a gypsy moth high-risk area in Pennsylvania to the 
nonregulated areas of Maysville, Kentucky, Cincinnati, Ohio, Milford, Ohio, 
Sharonville, Ohio, and Chillicothe, Ohio, without a certificate or permit, as 
required. 


Count XLIV: 
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April 23 and 24, 1991 By the interstate movement of approximately 450 
trees with roots from a gypsy moth high-risk area in 
Pennsylvania to a nonregulated area of Niles, 
Michigan, and Plymouth, Michigan, and to the 
nonregulated areas in South Bend, Indiana, Warsaw, 
Indiana, and Angola, Indiana, without a certificate or 
permit, as required. 


13. Although the Lebarnold, Inc., shipping document identified as CX 
24 shows a movement of 500 trees, Complainant alleged in Count XLIV a 
movement of 450 trees because that is the number which can be verified by 
supporting documentation. 

A Lebarnold{, Inc.,] bill of lading (CX 24) shows 500 units of nursery stock 
were shipped from the gypsy moth high-risk area in which Unique Nursery 
and Garden Center is located through gypsy moth nonregulated areas to Niles, 
Michigan, and Plymouth, Michigan, and to K-Marts in the gypsy moth 
nonregulated areas of South Bend, Indiana (two sites), Warsaw, Indiana, and 
Angola, Indiana. Supporting documentation shows that the “nursery stock" 
was potted evergreen trees (Colorado spruce, Norway spruce and White pine). 
(CX 25-35). A shipping order (CX 25) shows that on April 24, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 100 
potted evergreens to a K-Mart in Niles, Michigan. A shipping order (CX 26) 
and a Unique Nursery and Garden Center invoice (CX 27) show that on 
April 23, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 100 potted evergreens to a K-Mart at 4640 S. Michigan 
Street, South Bend, Indiana. A shipping order (CX 28) and a Unique Nursery 
and Garden Center invoice (CX 29) show that on April 24, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 50 
potted evergreens to a K-Mart at 2850 Western Ave. West, South Bend, 
Indiana. A shipping order (CX 30) and a Unique Nursery and Garden Center 
invoice (CX 31) show that on April 24, 1991, Unique Nursery and Garden 
Center shipped, on behalf of Respondent Valkering, 100 potted evergreens to 
a K-Mart in Plymouth, Indiana. A shipping order (CX 32) and a Unique 
Nursery and Garden Center invoice (CX 33) show that on April 24, 1991, 
Unique Nursery and Garden Center shipped, on behalf of Respondent 
Valkering, 50 potted evergreens to a K-Mart in Warsaw, Indiana. A shipping 
order (CX 34) and a Unique Nursery and Garden Center invoice (CX 35) 
show that sometime between April 23 and April 25, 1991, Unique Nursery and 
Garden Center shipped, on behalf of Respondent Valkering, 50 potted 
evergreens to a K-Mart in Angola, Indiana. Therefore, on or about April 23 
and 24, 1991, the provisions of 7 C.F.R. § 301.45 et seq. were violated by the 
interstate movement of approximately 450 trees with roots from a gypsy moth 
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high-risk area in Pennsylvania through a nonregulated area to Niles, Michigan, 
and Plymouth, Michigan, and to the nonregulated areas of South Bend, 
Indiana, Warsaw, Indiana, and Angola, Indiana, without a certificate or 
permit, as required. 


Count XLV: 


May 6 and 7, 1991 By the interstate movement of approximately 348 trees 
with roots from a gypsy moth high-risk area in 
Pennsylvania to the nonregulated area of Indianapolis, 
Indiana, without a certificate or permit, as required. 


14. Although the Lebarnold, Inc., shipping document identified as CX 
36 shows a movement of 500 trees, Complainant alleged in Count XLV a 
movement of 348 trees because that is the number which can be verified by 
supporting documentation. 

A Lebarnold, Inc., bill of lading (CX 36) shows 500 units of nursery stock 
were shipped from the gypsy moth high-risk area in which Unique Nursery 
and Garden Center is located to K-Marts in the gypsy moth nonregulated area 
of Indianapolis, Indiana (seven sites). Supporting documentation shows that 
the “nursery stock" was potted evergreen trees (Colorado spruce, Norway 
spruce and White pine). (CX 37-50). A shipping order (CX 37) and a 
Unique Nursery and Garden Center invoice (CX 38) show that on May 7, 
1991, Unique Nursery and Garden Center shipped, on behalf of Respondent 
Valkering, 49 potted evergreens to a K-Mart at 8752 N. Michigan Road, 
Indianapolis, Indiana. A shipping order (CX 39) and a Unique Nursery and 
Garden Center invoice (CX 40) show that on May 7, 1991, Unique Nursery 
and Garden Center shipped, on behalf of Respondent Valkering, 50 potted 
evergreens to a K-Mart at 5450 E. 82nd Street, Indianapolis, Indiana. A 
shipping order (CX 41) and a Unique Nursery and Garden Center invoice 
(CX 42) show that sometime between May 6 and May 8, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 50 
potted evergreens to a K-Mart at 7425 E. Washington Street, Indianapolis, 
Indiana. A shipping order (CX 43) and a Unique Nursery and Garden Center 
invoice (CX 44) show that on May 6, 1991, Unique Nursery and Garden 
Center shipped, on behalf of Respondent Valkering, 50 potted evergreens to 
a K-Mart at 5101 E. Thompson Road, Indianapolis, Indiana. A shipping 
order (CX 45) and a Unique Nursery and Garden Center invoice (CX 46) 
show that on May 7, 1991, Unique Nursery and Garden Center shipped, on 
behalf of Respondent Valkering, 49 potted evergreens to a K-Mart at 7201 
Pendleton Pike, Indianapolis, Indiana. A shipping order (CX 47) and a 
Unique Nursery and Garden Center invoice (CX 48) show that sometime 
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between May 6 and May 8, 1991, Unique Nursery and Garden Center 
shipped, on behalf of Respondent Valkering, 50 potted evergreens to a 
K-Mart at 6780 W. Washington Street, Indianapolis, Indiana. A shipping 
order (CX 49) and a Unique Nursery and Garden Center invoice (CX 50) 
show that on May 7, 1991, Unique Nursery and Garden Center shipped, on 
behalf of Respondent Valkering, 50 potted evergreens to a K-Mart at 3860 
High School Road N., Indianapolis, Indiana. Therefore, on or about May 6 
and 7, 1991, the provisions of 7 C.F.R. § 301.45 et seq. were violated by the 
interstate movement of approximately 348 trees with roots from a gypsy moth 
high-risk area in Pennsylvania to the nonregulated area of Indianapolis, 
Indiana, without a certificate or permit, as required. 


Count XLVI: 


April 28, 1991 _ By the interstate movement of approximately 500 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated areas of Kokomo, Indiana, and Fort 
Wayne, Indiana, without a certificate or permit, as required. 


15. A Lebarnold, Inc., bill of lading (CX 51) shows 500 units of nursery 
stock were shipped from the gypsy moth high-risk area in which Unique 
Nursery and Garden Center is located to K-Marts in the gypsy moth 
nonregulated areas of Kokomo, Indiana (two sites), and Fort Wayne, Indiana 
(two sites). Supporting documentation shows that the “nursery stock" was 
potted evergreen trees (Colorado spruce, Norway spruce and White pine). 
(CX 52-59). A shipping order (CX 52) and a Unique Nursery and Garden 
Center invoice (CX 53) show that sometime between April 26 and April 29, 
1991, Unique Nursery and Garden Center shipped, on behalf of Respondent 
Valkering, 100 potted evergreens to a K-Mart at 705 North Dixon, Kokomo, 
Indiana. A shipping order (CX 54) and a Unique Nursery and Garden Center 
invoice (CX 55) show that on April 28, 1991, Unique Nursery and Garden 
Center shipped, on behalf of Respondent Valkering, 250 potted evergreens to 
a K-Mart at 1805 East Markland, Kokomo, Indiana. A shipping order (CX 
56) and a Unique Nursery and Garden Center invoice (CX 57) show that 
sometime between April 26 and April 29, 1991, Unique Nursery and Garden 
Center shipped, on behalf of Respondent Valkering, 50 potted evergreens to 
a K-Mart at 7530 S. Anthon{[y] Blvd., Fort Wayne, Indiana. A shipping order 
(CX 58) and a Unique Nursery and Garden Center invoice (CX 59) show that 
on April 28, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 100 potted evergreens to a K-Mart at 3802 Illinois 
Road, Fort Wayne, Indiana. Therefore, on or about April 28, 1991, the 
provisions of 7C.F.R. § 301.45 et seq. were violated by the interstate 
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movement of approximately 500 trees with roots from a gypsy moth high-risk 
area in Pennsylvania to the nonregulated areas of Kokomo, Indiana, and Fort 
Wayne, Indiana, without a certificate or permit, as required. 


ount XLVII: 


April 24 and 25, 1991 By the interstate movement of approximately 450 
trees with roots from a gypsy moth high-risk area in 
Pennsylvania to the nonregulated areas of Richmond, 
Indiana, Columbus, Indiana, [Martinsville], Indiana, 
Bloomington, Indiana, and Vincennes, Indiana, 
without a certificate or permit, as required. 


16. Although the Lebarnold, Inc., shipping document identified as CX 
61 shows a movement of 500 trees, Complainant alleged in Count XLVII a 
movement of 450 trees because that is the number which can be verified by 
supporting documentation. 

A Lebarnold, Inc., bill of lading (CX 61) shows 500 units of nursery stock 
were shipped from the gypsy moth high-risk area in which Unique Nursery 
and Garden Center is located to K-Marts in the gypsy moth nonregulated 
areas of Richmond, Indiana (two sites), Columbus, Indiana, Martinsville, 
Indiana, Bloomington, Indiana, and Vincennes, Indiana. Supporting 
documentation shows that the "nursery stock" was potted evergreen trees 
(Colorado spruce, Norway spruce and White pine). (CX 62-73). A shipping 
order (CX 62) and a Unique Nursery and Garden Center invoice (CX 63) 
show that on April 24, 1991, Unique Nursery and Garden Center shipped, on 
behalf of Respondent Valkering, 50 potted evergreens to a K-Mart in 
Columbus, Indiana. A shipping order (CX 64) and a Unique Nursery and 
Garden Center invoice (CX 65) show that on April 24, 1991, Unique Nursery 
and Garden Center shipped, on behalf of Respondent Valkering, 50 potted 
evergreens to a K-Mart at 3150 National Road West, Richmond, Indiana. A 
shipping order (CX 66) and a Unique Nursery and Garden Center invoice 
(CX 67) show that on April 24, 1991, Unique Nursery shipped, on behalf of 
Respondent Valkering, 50 potted evergreens to a K-Mart at 3771 National 
Road East, Richmond, Indiana. A shipping order (CX 68) and a Unique 
Nursery and Garden Center invoice (CX 69) show that sometime between 
April 24 and April 25, 1991, Unique Nursery and Garden Center shipped, on 
behalf of Respondent Valkering, 50 potted evergreens to a K-Mart in 
Vincennes, Indiana. A shipping order (CX 70) and a Unique Nursery and 
Garden Center invoice (CX 71) show that on April 25, 1991, Unique Nursery 
and Garden Center shipped, on behalf of Respondent Valkering, 150 potted 
evergreens to a K-Mart in Bloomington, Indiana. A shipping order (CX 72) 
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and a Unique Nursery and Garden Center invoice (CX 73) show that on 
April 25, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 100 potted evergreens to a K-Mart in Martinsville, 
Indiana. Therefore, on or about April 24 and 25, 1991, the provisions of 
7C.F.R. § 301.45 et seg. were violated by the interstate movement of 
approximately 450 trees with roots from a gypsy moth high-risk area in 
Pennsylvania to the nonregulated areas of Richmond, Indiana, Columbus, 
Indiana, Martinsville, Indiana, Bloomington, Indiana, and Vincennes, Indiana, 
without a certificate or permit, as required. 


Count XLVI: 


April 26, 1991 By the interstate movement of approximately 450 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to 
the rionregulated areas of Fort Wayne, Indiana, Marysville, 
Ohio, St. Marys, Ohio, and [Lima], Ohio, without a 
certificate or permit, as required. 


17. A Lebarnold, Inc., bill of lading (CX 74) shows 450 units of nursery 
stock were shipped from the gypsy moth high-risk area in which Unique 
Nursery and Garden Center is located to K-Marts in the gypsy moth 
nonregulated areas of Fort Wayne, Indiana (two sites), Marysville, Ohio, 
St. Marys, Ohio, and Lima, Ohio (two sites). Supporting documentation 
shows that the "nursery stock" was potted evergreen trees (Colorado spruce, 
Norway spruce and White pine). (CX 75-86). A shipping order (CX 75) and 
a Unique Nursery and Garden Center invoice (CX 76) show that sometime 
between April 25 and April 26, 1991, Unique Nursery and Garden Center 
shipped, on behalf of Respondent Valkering, 100 potted evergreens to a 
K-Mart at 820 Coliseum Blvd., N., Fort Wayne, Indiana. A shipping order 
(CX 77) and a Unique Nursery and Garden Center invoice (CX 78) show that 
on April 26, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 50 potted evergreens to a K-Mart in Marysville, Ohio. 
A shipping order (CX 79) and a Unique Nursery and Garden Center invoice 
(CX 80) show that sometime between April 25 and April 26, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 50 
potted evergreens to a K-Mart at 2250 Harding Highway, Lima, Ohio. A 
shipping order (CX 81) and a Unique Nursery and Garden Center invoice 
(CX 82) show that sometime between April 24 and April 26, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 100 
potted evergreens to a K-Mart at 2200 W. Allentown Rd., Lima, Ohio. A 
shipping order (CX 83) and a Unique Nursery and Garden Center invoice 
(CX 84) show that on April 26, 1991, Unique Nursery and Garden Center 
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shipped, on behalf of Respondent Valkering, 100 potted evergreens to a 
K-Mart at US 30 Bypass E., Fort Wayne, Indiana. A shipping order (CX 85) 
and a Unique Nursery and Garden Center invoice (CX 86) show that on 
April 26, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 50 potted evergreens to a K-Mart in St. Marys, Ohio. 
Therefore, on or about April 26, 1991, the provisions of 7 C.F.R. § 301.45 et 
seq. were violated by the interstate movement of approximately 450 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to the nonregulated 
areas of Fort Wayne, Indiana, Marysville, Ohio, St. Marys, Ohio, and Lima, 
Ohio, without a certificate or permit, as required. 


Count XLIX: 


April 30, 1991 _ By the interstate movement of approximately 450 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated areas of Logansport, Indiana, Muncie, 
Indiana, Marion, Indiana, and Peru, Indiana, without a 
certificate or permit, as required. 


18. A Lebarnold, Inc., bill of lading (CX 87) shows 450 units of nursery 
stock were shipped from the gypsy moth high-risk area in which Unique 
Nursery and Garden Center is located to K-Marts in the gypsy moth 
nonregulated areas of Logansport, Indiana, Muncie, Indiana (two sites), 
Marion, Indiana, and Peru, Indiana. Supporting documentation shows that the 
“nursery stock" was potted evergreen trees (Colorado spruce, Norway spruce 
and White pine). (CX 88-97). A shipping order (CX 88) and Unique Nursery 
and Garden Center invoice (CX 89) show that on April 30, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 150 
potted evergreens to a K-Mart at 4111 S. Walnut Street, Muncie, Indiana. A 
shipping order (CX 90) and a Unique Nursery and Garden Center invoice 
(CX 91) show that sometime between April 29 and April 30, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 100 
potted evergreens to a K-Mart in Marion, Indiana. A shipping order (CX 92) 
and a Unique Nursery and Garden Center invoice (CX 93) show that on 
April 30, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 50 potted evergreens to a K-Mart at 1501 E. 
McGalliard Road, Muncie, Indiana. A shipping order (CX 94) and a Unique 
Nursery and Garden Center invoice (CX 95) show that on April 30, 1991, 
Unique Nursery and Garden Center shipped, on behalf of Respondent 
Valkering, 50 potted evergreens to a K-Mart in Peru, Indiana. A shipping 
order (CX 96) and a Unique Nursery and Garden Center invoice (CX 97) 
show that on April 30, 1991, Unique Nursery and Garden Center shipped, on 
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behalf of Respondent Valkering, 100 potted evergreens to a K-Mart in 
Logansport, Indiana. Therefore, on or about April 30, 1991, the provisions of 
7CF.R. § 301.45 et seg. were violated by the interstate movement of 
approximately 450 trees with roots from a gypsy moth high-risk area in 
Pennsylvania to the nonregulated areas of Logansport, Indiana, Muncie, 
Indiana, Marion, Indiana, and Peru, Indiana, without a certificate or permit, 
as required. 


ount L: 


April 29, and _— By the interstate movement of approximately 400 trees with 

May 1, 1991 roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated areas of Bloomington, Indiana, Anderson, 
Indiana, and Greenwood, Indiana, without a certificate or 
permit, as required. 


19. A Lebarnold, Inc., bill of lading (CX 98) shows 400 units of nursery 
stock were shipped from the gypsy moth high-risk area in which Unique 
Nursery and Garden Center is located to K-Marts in the gypsy moth 
nonregulated areas of Bloomington, Indiana, Anderson, Indiana (two sites), 
and Greenwood, Indiana. Supporting documentation shows that the "nursery 
stock" was potted evergreen trees (Colorado spruce, Norway spruce and White 
pine). (CX 99-105). A shipping order (CX 99) and a Unique Nursery and 
Garden Center invoice (CX 100) show that sometime between April 29 and 
April 30, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 50 potted evergreens to a K-Mart at 2828 N. 
Broadway, Anderson, Indiana. A shipping order (CX 101) shows that 
sometime between April 29 and April 30, 1991, Unique Nursery and Garden 
Center shipped, on behalf of Respondent Valkering, 100 potted evergreens to 
a K-Mart in Greenwood, Indiana. A shipping order (CX 102) and Unique 
Nursery and Garden Center invoice (CX 103) show that on May 1, 1991, 
Unique Nursery and Garden Center shipped, on behalf of Respondent 
Valkering, 150 potted evergreens to a K-Mart at 815 E. 53rd Street, Anderson, 
Indiana. A shipping order (CX 104) and a Unique Nursery and Garden 
Center invoice (CX 105) show that on May 1, 1991, Unique Nursery and 
Garden Center shipped, on behalf of Respondent Valkering, 100 potted 
evergreens to a K-Mart in Bloomington, Indiana. Therefore, on or about 
April 29 and May 1, 1991, the provisions of 7 C.F.R. § 301.45 et seq. were 
violated by the interstate movement of approximately 400 trees with roots 
from a gypsy moth high-risk area in Pennsylvania to the nonregulated areas 
of Bloomington, Indiana, Anderson, Indiana, and Greenwood, Indiana, without 
a certificate or permit, as required. 
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Count LI: 


May 2 and 3, 1991 By the interstate movement of approximately 450 trees 
with roots from a gypsy moth high-risk area in 
Pennsylvania to the nonregulated areas of Reynoldsburg, 
Ohio, Gahanna, Ohio, Columbus, Ohio, Westerville, 
Ohio, Grove City, Ohio, Dayton, Ohio, Centerville, Ohio, 
and Hamilton, Ohio, without a certificate or permit, as 
required. 


20. Although the Lebarnold, Inc., shipping document identified as CX 
106 shows a movement of 500 trees, Complainant alleged in Count LI a 
movement of 450 trees because that is the number which can be verified by 
supporting documentation. , 

A Lebarnold{, Inc.,] bill of lading (CX 106) shows 500 units of nursery 
stock were shipped from the gypsy moth high-risk area in which Unique 
Nursery and Garden Center is located to K-Marts in the gypsy moth 
nonregulated areas of Reynoldsburg, Ohio, Gahanna, Ohio, Columbus, Ohio, 
Westerville, Ohio, Grove City, Ohio, Dayton, Ohio, Centerville, Ohio, and 
Hamilton, Ohio (two sites). Supporting documentation shows that the 
“nursery stock" was potted evergreen trees (Colorado spruce, Norway spruce 
and White pine). (CX 107-124). A shipping order (CX 107) and a Unique 
Nursery and Garden Center invoice (CX 108) show that sometime between 
May 2 and May 6, 1991, Unique Nursery and Garden Center shipped, on 
behalf of Respondent Valkering, 50 potted evergreens to a K-Mart in 
Reynoldsburg, Ohio. A shipping order (CX 109) and a Unique Nursery and 
Garden Center invoice (CX 110) show that sometime between May 2 and 
May 6, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 50 potted evergreens to a K-Mart in Gahanna, Ohio. 
A shipping order (CX 111) and a Unique Nursery and Garden Center invoice 
(CX 112) show that on May 3, 1991, Unique Nursery and Garden Center 
shipped, on behalf of Respondent Valkering, 100 potted evergreens to a 
K-Mart in Columbus, Ohio. A shipping order (CX 113) and a Unique 
Nursery and Garden Center invoice (CX 114) show that sometime between 
May 2 and May 6, 1991, Unique Nursery and Garden Center shipped, on 
behalf of Respondent Valkering, 50 potted evergreens to a K-Mart in 
Westerville, Ohio. A shipping order (CX 115) and a Unique Nursery and 
Garden Center invoice (CX 116) show that sometime between May 2, 1991, 
Unique Nursery and Garden Center shipped, on behalf of Respondent 
Valkering, 50 potted evergreens to a K-Mart in Grove City, Ohio. A shipping 
order (CX 117) and a Unique Nursery and Garden Center invoice (CX 118) 
show that sometime between May 3, 1991, Unique Nursery and Garden 
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Center shipped, on behalf of Respondent Valkering, 50 potted evergreens to 
a K-Mart in Dayton, Ohio. A shipping order (CX 119) and a Unique Nursery 
and Garden Center invoice (CX 120) show that on May 3, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 50 
potted evergreens to a K-Mart in Centerville, Ohio. A shipping order (CX 
121) and a Unique Nursery and Garden Center invoice (CX 122) show that 
sometime between May 2 and May 6, 1991, Unique Nursery and Garden 
Center shipped, on behalf of Respondent Valkering, 50 potted evergreens to 
a K-Mart at 1416 Hamilton Richmond Rd., Hamilton, Ohio. A shipping 
order (CX 123) and a Unique Nursery and Garden Center invoice (CX 124) 
show that on May 3, 1991, Unique Nursery and Garden Center shipped, on 
behalf of Respondent Valkering, 50 potted evergreens to a K-Mart at 3111 
Dixie Highway, Hamilton, Ohio. Therefore, on or about May 2 and 3, 1991, 
the provisions of 7 C.F.R. § 301.45 et seq. were violated by the interstate 
movement of approximately 450 trees with roots from a gypsy moth high-risk 
area in Pennsylvania to the nonregulated areas of Reynoldsburg, Ohio, 
Gahanna, Ohio, Columbus, Ohio, Westerville, Ohio, Grove City, Ohio, 
Dayton, Ohio, Centerville, Ohio, and Hamilton, Ohio, without a certificate or 
permit, as required. 


Count LII: 


May 7, 8 and 9, 1991 By the interstate movement of approximately 500 
. trees with roots from a gypsy moth high-risk area in 
Pennsylvania to the nonregulated areas of Brunswick, 
Ohio, Stow, Ohio, Akron, Ohio, Macedonia, Ohio, 
Solon, Ohio, Garfield Heights, Ohio, Mentor, Ohio, 
Cleveland, Ohio, Westlake, Ohio, and Amherst, Ohio, 
without a certificate or permit, as required. 


21. Although the Lebarnold, Inc., shipping document identified as CX 
126 shows a movement of 550 trees, Complainant alleged in Count LII a 
movement of 500 trees because that is the number which can be verified by 
supporting documentation. 

A Lebarnold, Inc., bill of lading (CX 126) shows 550 units of nursery stock 
were shipped from the gypsy moth high-risk area in which Unique Nursery 
and Garden Center is located to K-Marts in the gypsy moth nonregulated 
areas of Brunswick, Ohio, Stow, Ohio, Akron, Ohio, Macedonia, Ohio, Solon, 
Ohio, Garfield Heights, Ohio, Mentor, Ohio, Cleveland, Ohio, Westlake, 
Ohio, and Amherst, Ohio. Supporting documentation shows that the “nursery 
stock" was potted evergreen trees (Colorado spruce, Norway spruce and White 
pine). (CX 127-147). A shipping order (CX 127), a Unique Nursery and 
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Garden Center invoice (CX 128), and a Valkering packing list (CX 129) show 
that on May 7, 1991, Unique Nursery and Garden Center shipped, on behalf 
of Respondent Valkering, 50 potted evergreens to a K-Mart in Solon, Ohio. 
A shipping order (CX 130) and a Unique Nursery and Garden Center invoice 
(CX 131) show that sometime between [May 6 and] May 8, 1991, Unique 
Nursery and Garden Center shipped, on behalf of Respondent Valkering, 50 
potted evergreens to a K-Mart in Akron, Ohio. A shipping order (CX 132) 
and a Unique Nursery and Garden Center invoice (CX 133) show that on 
May 8, 1991, Unique Nursery and Garden Center shipped, on behalf of 
Respondent Valkering, 50 potted evergreens to a K-Mart in Brunswick, Ohio. 
A shipping order (CX 134) and a Unique Nursery and Garden Center invoice 
(CX 135) show that on May 8, 1991, Unique Nursery and Garden Center 
shipped, on behalf of Respondent Valkering, 50 potted evergreens to a 
K-Mart in Cleveland, Ohio. A shipping order (CX 136) and a Unique 
Nursery and Garden Center invoice (CX 137) show that on May 8, 1991, 
Unique Nursery and Garden Center shipped, on behalf of Respondent 
Valkering, 50 potted evergreens to a K-Mart in Garfield Heights, Ohio. A 
shipping order (CX 138) and a Unique'Nursery and Garden Center invoice 
(CX 139) show that on May 8, 1991, Unique Nursery and Garden Center 
shipped, on behalf of Respondent Valkering, 50 potted evergreens to a 
K-Mart in Stow, Ohio. A shipping order (CX 140) and a Unique Nursery and 
Garden Center invoice (CX 141) show that on May 8, 1991, Unique Nursery 
and Garden Center shipped, on behalf of Respondent Valkering, 50 potted 
evergreens to a K-Mart in Westlake, Ohio. A shipping order (CX 142) and 
a Unique Nursery and Garden Center invoice (CX 143) show that on May 9, 
1991, Unique Nursery and Garden Center shipped, on behalf of Respondent 
Valkering, 50 potted evergreens to a K-Mart in Amherst, Ohio. A shipping 
order (CX 144) and a Unique Nursery and Garden Center invoice (CX 145) 
show that on May 7, 1991, Unique Nursery and Garden Center shipped, on 
behalf of Respondent Valkering, 50 potted evergreens to a K-Mart in Mentor, 
Ohio. A shipping order (CX 146) and a Unique Nursery and Garden Center 
invoice (CX 147) show that on May 8, 1991, Unique Nursery and Garden 
Center shipped, on behalf of Respondent Valkering, 50 potted evergreens to 
a K-Mart in Macedonia, Ohio. Therefore, on or about May 7, 8, and 9, 1991, 
the provisions of 7 C.F.R. § 301.45 et seq. were violated by the interstate 
movement of approximately 500 trees with roots from a gypsy moth high-risk 
area in Pennsylvania to the nonregulated areas of Brunswick, Ohio, Stow, 
Ohio, Akron, Ohio, Macedonia, Ohio, Solon, Ohio, Garfield Heights, Ohio, 
Mentor, Ohio, Cleveland, Ohio, Westlake, Ohio, and Amherst, Ohio, without 
a certificate or permit, as required. 

On October 22, 1991, Senior Investigator Richard A. Gunderson met with 
Gene Harbeck, Sales Representative for Heyl Truck Lines, Inc. (Heyl). 
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[Richard A. Gunderson, authority No. 1616, is a Senior Investigator, Iowa, 
employed by Regulatory Enforcement, APHIS, USDA, designated by the 
Secretary of Agriculture under authority of section 1 of the Act of Congress 
approved January 31, 1925 (43 Stat. 803; 7 U.S.C. § 2217), to administer oaths, 
affidavits, and affirmations.] [Brackets by the ALJ.] At that meeting, 
Mr. Harbeck agreed to provide Mr. Gunderson a list of the loads for 1991 
that Respondent Valkering contracted with Heyl to transport. In a sworn 
affidavit taken by Mr. Gunderson, Mr. Harbeck stated that ten of those 
shipments originated at Unique Nursery and Garden Center, Schnecksville, 
Pennsylvania. In his affidavit, Mr. Harbeck identified the invoice numbers of 
those shipments as 10420, 10422, 11148, 10423, 10419, 10426, 10429, 10413, 
10416 and 10418. Of the ten shipments originating in Pennsylvania, Heyl 
contracted to other carriers loads invoiced as: 10416, 10418, 10419, 10422, 
10426, 10429 and 11148. In his affidavit, Mr. Harbeck also identified 
Michael Nassif as their contact with Respondent Valkering. In his affidavit, 
Mr. Harbeck stated that he had no record of any sort of certificates 
accompanying these shipments. (CX 154). He further stated he was not 
aware of State and Federal restrictions on the interstate movement of nursery 
stock and was unaware of the gypsy moth problem until he read about it in 
the paper. 


Count XXXIV: 


March 13 and 14, 1991 By the interstate movement of approximately 175 
trees with roots from a gypsy moth high-risk area in 
Pennsylvania to the nonregulated areas of Rockford, 
Illinois, and Florissant, Missouri, without a certificate 
or permit, as required. 


22. A Heyl bill of lading, dated March 12, 1991, for "load" 10413 (CX 
155) shows that a shipment of nursery stock was picked up from Unique 
Nursery and Garden Center, Schnecksville, Pennsylvania, and consigned to 
A. Waldbart, Florissant, Missouri, with a stop off in Rockford, Illinois. The 
“freight billed to" address on that Heyl bill of lading is listed as that of 
Respondent Valkering. Complainant’s Exhibit 158, listing Respondent 
Valkering as the "from" address and Sutherlands Friendly Home, 3291 South 
Alpine, Kansas City, Missouri, as the destination, is a shipping order for the 
movement of 175 evergreen trees B&B. Written notations on the shipping 
order indicate that this was the first delivery (drop) of "load" 10413 and was 
delivered on March 14, 1991. (CX 158). Complainant’s Exhibit 159, dated 
March 15, 1991, and listing a "ship to" of Sutherlands Friendly Home, 3291 
South Alpine, Rockford, Illinois, and a "bill to" address of that of Respondent 
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Valkering, is a Unique Nursery and Garden Center invoice for 225, 4 
Colorado spruce. (CX 159). The shipping order in this instance, while also 
showing a shipment of 225 evergreen trees B&B, indicated that for some 
reason only 175 were delivered. Complainant’s Exhibit 156, listing 
Respondent Valkering as the “from" address and A. Waldbart & Sons, 
Florissant, Missouri, as the destination, is a shipping order for the movement 
of 200 evergreen trees B&B. A written notation on the shipping order 
indicates that this was the second delivery (drop) of "load" 10413. (CX 156). 
Complainant’s Exhibit 157, dated March 15, 1991, and listing a “ship to” of 
A. Waldbart & Sons, Florissant, Missouri, and a “bill to" address of that of 
Respondent Valkering, is a Unique Nursery and Garden Center invoice for 
200, 4 Colorado spruce. (CX 157). Complainant’s Exhibit 160 is Heyl’s 
continuous seal record for "load" 10413. (CX 160). Therefore, on or about 
March 13 and 14, 1991, the provisions of 7 C.F.R. § 301.45 et seq. were 
violated by the interstate movement of approximately 175 trees with roots 
from a gypsy moth high-risk area in Pennsylvania to the nonregulated areas 
of Rockford, Illinois, and Florissant, Missouri, without a certificate or permit, 
as required. 


Count XXXV: 


March 20 and 21, 1991 By the interstate movement of approximately 285 
trees with roots from a gypsy moth high-risk area in 
Pennsylvania to the nonregulated areas of Fort 
Wayne, Indiana, Rockford, Illinois, and Kansas City, 
Missouri, without a certificate or permit, as required. 


23. A Heyl bill of lading, dated March 19, 1991, for "load" 10416 (CX 
161), shows that a shipment of nursery stock was picked up from Unique 
Nursery and Garden Center, Schnecksville, Pennsylvania, and consigned to 
Sutherland Lumber, Rockford, Illinois, with a stop off in Fort Wayne, Indiana. 
The “freight billed to" address on that Heyl bill of lading is listed as that of 
Respondent Valkering. Complainant’s Exhibit 162 is B.A. Transportation, 
Inc., bill of lading 38280, dated March 20, 1991, which shows the consignee as 
Sutherland Lumber, Rockford, Illinois, and a "bill to" of Heyl Truck Line. 
The description of articles referenced as nursery stock and load number 10416 
is the same "load" number as listed in CX 161. (CX 162). Complainant’s 
Exhibit 164 is a Unique Nursery and Garden Center invoice showing that 75, 
4 Colorado spruce were shipped to Sutherland Lumber, Fort Wayne, Indiana. 
The “bill to" address is that of Respondent Valkering. (CX 164). 
Complainant’s Exhibit 163 is a straight bill of lading that shows that 75 
evergreen trees B&B were delivered on March 21, 1991, to Sutherland 
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Lumber, Fort Wayne, Indiana. The "from" address on this document is listed 
as that of Respondent Valkering. (CX 163). Complainant’s Exhibit 166 is a 
Unique Nursery and Garden Center invoice showing that 260, 4 Colorado 
spruce were shipped to Sutherlands Friendly Home Improvement Center{s, 
Inc.}, Rockford, Illinois. The "bill to" address is that of Respondent Valkering. 
(CX 166). Complainant’s Exhibit 165 is a straight bill of lading that shows 
that 260 evergreen trees B&B were delivered on March 21, 1991, to 
Sutherlands Friendly Home Improvement Centers, Inc.], Rockford, Illinois. 
... The "from" address on this document is listed as that of Respondent 
Valkering. (CX 165). Complainant’s Exhibit 168 is a Unique Nursery and 
Garden Center invoice showing that 50, 4’ Colorado spruce were shipped to 
Sutherlands Friendly Home Improvement Center{s, Inc.], 3291 South Alpine, 
Rockford, Illinois. The "bill to" address is that of Respondent Valkering. (CX 
168). Complainant’s Exhibit 167 is a shipping order showing that 50 evergreen 
trees B&B were delivered on March 21, 1991, to Sutherland{s] Friendly Home 
Improvement Center{s, Inc.], 3291 South Alpine, Kansas City, Missouri. The 
"from" address on this document is listed as that of Respondent Valkering. 
(CX 167). Therefore, on or about March 20 and 21, 1991, the provisions of 
7C.F.R. § 301.45 et seq. were violated by the interstate movement of 
approximately 285 trees with roots from a gypsy moth high-risk area in 
Pennsylvania to the nonregulated areas of Fort Wayne, Indiana, Rockford, 
Illinois, and Kansas City, Missouri, without a certificate of permit, as required. 


Count XXXVI: 


March 22, 1991 By the interstate movement of approximately 295 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated areas of Windsor Heights, Iowa, and 
Des Moines, Iowa, without a certificate or permit, as 
required. 


24. A Heyl bill of lading, dated March 27, 1991, for “load” 10418 (CX 
170), shows that a shipment of nursery stock was picked up from Unique 
Nursery and Garden Center, Schnecksville, Pennsylvania, and consigned to 
Sutherland, Windsor Heights, Iowa, with a stop off in Des Moines, Iowa. The 
“freight billed to" address on that Heyl bill of lading is listed as that of 
Respondent Valkering. Complainant’s Exhibit 169 is Quasar Express invoice 
16646, dated March [26], 1991, which shows the consignee as Sutherland 
Lumber, Rockford, Illinois, and a "bill to" of Heyl. The "shipper no." lists 
10418, the same “load” number as listed in CX 170. (CX 169). Complainant’s 
Exhibit 172 is a Unique Nursery and Garden Center invoice showing that 170, 
4 Colorado spruce were shipped to Sutherland Lumber, Windsor Heights, 
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Iowa. The "bill to" address is that of Respondent Valkering. (CX 172). 
Complainant’s Exhibit 174 is a Unique Nursery and Garden Center invoice 
showing that 125, 4 Colorado spruce were shipped to Sutherland Building 
Products, Des Moines, Iowa. The "bill to" address is that of Respondent 
Valkering. (CX 174). Complainant’s Exhibit 173 is a straight bill of lading 
that shows that 125 evergreen trees B&B were delivered to Sutherland 
Building Products, Des Moines, Iowa. The “from” address on this document 
is listed as that of Respondent Valkering. An annotation in the upper right- 
hand corner of the form notes "Load # 10418." (CX 173). Therefore, on or 
about March 22, 1991, the provisions of 7 C.F.R. § 301.45 et seq. were violated 
by the interstate movement of approximately 295 trees with roots from a gypsy 
moth high-risk area in Pennsylvania to the nonregulated areas of Windsor 
Heights, Iowa, and Des Moines, Iowa, without a certificate or permit, as 
required. 


Count XXXVII-: 


April 1, 1991 _ By the interstate movement of approximately 600 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated area of Clear Lake, Iowa, without a 
certificate or permit, as required. 


25. A Heyl bill of lading, dated March 27, 1991, for "load" 10419 (CX 
175), shows that a shipment of nursery stock was picked up from Unique 
Nursery and Garden Center, Schnecksville, Pennsylvania, and consigned to 
Natural Plus, Clear Lake, Iowa. The “freight billed to" address on that Heyl 
bill of lading is listed as that of Respondent Valkering. Complainant’s Exhibit 
176 is Norwest Trans., Inc., freight bill 5428, dated [April] 10, 1991, for a 
“Load from Pennsylvania to Clear Lake, IA," from Norwest Trans., Inc., to 
Heyl and lists the shipper’s no. as "load 10419." (CX 176). Complainant’s 
Exhibit 178 is a Unique Nursery and Garden Center invoice showing that 600, 
18-24 Colorado spruce were shipped to Natural Plus, Clear Lake, Iowa. The 
"bill to” address is Butternut Creek Sales, Inc., Attn: Tom Nilles. (CX 178). 
Complainant’s Exhibit 17[7] is a straight bill of lading that shows evergreen 
trees B&B were delivered to Natural Plus, Clear Lake, Iowa. The "from" 
address on this document is listed as that of Respondent Valkering. An 
annotation in the upper right-hand corner of the form notes "10419." (CX 
177). Therefore, on or about April 1, 1991, the provisions of 7 C.F.R. § 
301.45 et seq. were violated by the interstate movement of approximately 600 
trees with roots from a gypsy moth high-risk area in Pennsylvania to the 
nonregulated area of Clear Lake, Iowa, without a certificate or permit, as 
required. 
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Count XXXVI: 


March 30 and __— By the interstate movement of approximately 431 trees with 

April 11, 1991 roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated area of Omaha, Nebraska, without a 
certificate or permit, as required. 


26. A Heyl... bill of lading, dated March 28, 1991, for "load" 10420 
(CX 179), shows that a shipment of nursery stock was picked up from Unique 
Nursery and Garden Center, Schnecksville, Pennsylvania, and consigned to 
Lanoha [Nursery], Omaha, Nebraska. The "freight billed to" address on that 
Heyl bill of lading is listed as that of Respondent Valkering. A Hey] bill of 
lading, dated [April 19], 1991, for "load" 10422 (CX 184), shows that a 
shipment of nursery stock was picked up from Unique Nursery and Garden 
Center, Schnecksville, Pennsylvania, and consigned to Lanoha, Omaha, 
Nebraska. The “freight billed to" address on that Heyl bill of lading is listed 
as that of Respondent Valkering. Complainant’s Exhibit 185 is Smith 
Trucking, Inc.’s, freight bill, dated [April] 17, 1991, for a movement of 260 
trees "from" Respondent Valkering to Lanoha Nurseries, Omaha, Nebraska, 
with a "bill to" of Heyl Trucking and lists the "shippers no. as 10422." (CX 
185). Complainant’s ‘Exhibit 181 is a Unique Nursery and Garden Center 
invoice showing that 321 assorted Norway spruce, Colorado spruce, Austrian 
pine, White pine, and Douglas fir were shipped to Lanoha Nurseries, Inc., 
Omaha, Nebraska. The "bill to" address is Butternut Creek Sales, Inc., Attn: 
Tom Nilles. (CX 181). Complainant’s Exhibit 180 is a straight bill of lading 
that shows approximately 235 evergreen trees B&B were delivered to Lanoha 
Nurseries, Omaha, Nebraska. The "from" address on this document is listed 
as that of Respondent Valkering. The bill of lading is annotated with the 
number 10420-8. (CX 180). Complainant’s Exhibit 183 is a Unique Nursery 
and Garden Center invoice showing that 260 assorted Austrian and Scotch 
pine were shipped to Lanoha Nurseries, Omaha, Nebraska. The "bill to" 
address is Butternut Creek Sales, Inc., Attn: Tom Nilles. (CX 183). 
Complainant’s Exhibit 182 is a straight bill of lading that shows approximately 
260 assorted Austrian and Scotch pines were delivered to Lanoha Nurseries, 
Omaha, Nebraska. The "from" address on this document is listed as that of 
Respondent Valkering. The bill of lading is annotated with the number 10422. 
(CX 182). Therefore, on or about March 30 and April 11, 1991, the 
provisions of 7 C.F.R. § 301.45 et seq. were violated by the interstate 
movement of approximately 431 trees with roots from a gypsy moth high-risk 
area in Pennsylvania to the nonregulated area of Omaha, Nebraska, without 
a certificate or permit, as required. 
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Count XXXIX: 


April 3, 1991 _—_ By the interstate movement of approximately 419 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated area of Clear Lake, Iowa, without a 
certificate or permit, as required. 


27. A Heyl bill of lading, dated April 3, 1991, for “load” 10423 (CX 
188), shows that a shipment of nursery stock was picked up from Unique 
Nursery and Garden Center, Schnecksville, Pennsylvania, and consigned to 
Natural Plus, Clear Lake, Iowa. The “freight billed to” address on that Heyl 
bill of lading is listed as that of Respondent Valkering. Complainant’s Exhibit 
187 is a Unique Nursery and Garden Center invoice showing that 419 assorted 
Norway spruce, Colorado spruce, and Austrian pine were shipped to Natural 
Plus, Clear Lake, Iowa. The “bill to" address is Butternut Creek Sales, Inc., 
Attn: Tom Nilles. (CX 187). Complainant’s Exhibit 186 is a straight bill of 
lading, dated April 3, 1991, that shows approximately 419 mixed spruce were 
delivered to Natural Plus, Clear Lake, Iowa. The bill of lading is annotated 
with the number 10423-70. (CX 186). Therefore, on or about April 3, 1991, 
the provisions of 7 C.F.R. § 301.45 et seg. were violated by the interstate 
movement of approximately 419 trees with roots from a gypsy moth high-risk 
area in Pennsylvania to the nonregulated area of Clear Lake, Iowa, without 
a certificate or permit, as required. 


Count XL: 


April 4, 1991 _— By the interstate movement of approximately 386 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated area of Omaha, Nebraska, without a 
certificate or permit, as required. 


28. A Heyl bill of lading, dated April 4, 1991, for "load" 11148 (CX 
189), shows that a shipment of nursery stock was picked up from Unique 
Nursery and Garden Center, Schnecksville, Pennsylvania, and consigned to 
Yano, Omaha, Nebraska, with two stop offs in Omaha, Nebraska. The 
“freight billed to" address on that Heyl bill of lading is listed as that of 
Respondent Valkering. Complainant’s Exhibit 190 is Norwest Trans., Inc.’s, 
freight bill 5453, dated April 9, 1991, for a "Load from Schenecksvilli [sic], PA 
to Omaha, NE” from Norwest Trans., Inc., to Heyl and lists the shipper’s no. 
as “load 11148." (CX 190). Complainant’s Exhibit 192 is a Unique Nursery 
and Garden Center invoice showing that 90, 4’ Colorado spruce were shipped 
to Fuccio Landscape, Inc., Omaha, Nebraska. The "bill to" address is 
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Butternut Creek Sales, Attn: Tom Nilles. (CX 192). Complainant’s Exhibit 
191 is a straight bill of lading that shows 90 Colorado spruce were delivered 
to Fuccio Landscape, Inc., Omaha, Nebraska. Complainant’s Exhibit 194 is 
a Unique Nursery and Garden Center invoice showing that 95 assorted 
Colorado spruce, Norway spruce, Scotch pine, White pine, and Austrian pine 
were shipped to Loveland Lawns, Omaha, Nebraska. The "bill to" address is 
Butternut Creek Sales, Inc., Attn: Tom Nilles. (CX 194). Complainant’s 
Exhibit 193 is a straight bill of lading that shows 95 evergreen trees B&B were 
delivered to Loveland Lawns, Omaha, Nebraska. The "from" address on this 
document is listed as that of Respondent Valkering. (CX 193). 
Complainant’s Exhibit 196 is a Unique Nursery and Garden Center invoice 
showing that 201 assorted Colorado spruce, Norway spruce, and White pine 
were shipped to Yano’s Landscaping, Omaha, Nebraska. The "bill to" address 
is Butternut Creek Sales, Inc., Attn: Tom Nilles. (CX 194). Complainant’s 
Exhibit 195 is a straight bill of lading that shows 201 evergreen trees B&B 
were delivered to Yano’s Landscaping, Omaha, Nebraska. The "from" address 
on this document is listed as that of Respondent Valkering. (CX 195). 
Therefore, on or about April 4, 1991, the provisions of 7 C.F.R. § 301.45 et 
seq. were violated by the interstate movement of approximately 386 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to the nonregulated 
area of Omaha, Nebraska, without a certificate or permit, as required. 


Count XLI: 


April 10, 1991 By the interstate movement of approximately 229 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated areas of Lees Summit, Missouri, and 
Columbia, Missouri, without a certificate or permit, as 
required. 


29. A Heyl bill of lading, dated April 10, 1991, for "load" 10426 (CX 
200), shows that a shipment of nursery stock was picked up from Unique 
Nursery and Garden Center, Schnecksville, Pennsylvania, and consigned to 
Westlake, Lees Summit, Missouri, with a stop off in Columbia, Missouri. The 
“freight billed to" address on that Heyl bill of lading is listed as that of 
Respondent Valkering. Complainant’s Exhibit 197 is Thompson Brothers, 
Inc.’s, freight bill 87860, dated April 20, 1991, for "Frt chg on t/I of frt from 
Schnecksville PA/Lees Summit MO" to Heyl. (CX 197). Complainant’s 
Exhibit 199 is a Unique Nursery and Garden Center invoice showing that 200, 
4 Colorado spruce were shipped to Westlake Hardware #9252. The "bill to” 
address is Butternut Creek Sales, Inc., Attn: Tom Nilles. (CX 199). 
Complainant’s Exhibit 198 is a straight bill of lading that shows 200 Colorado 
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spruce were delivered to Westlake Hardware #9252, Lees Summit, Missouri, 
and is annotated with the number "10426.". The “from" address on this 
document is listed as that of Respondent Valkering. (CX 198). 
Complainant’s Exhibit 202 is a Unique Nursery and Garden Center invoice 
showing that 29 assorted White and Colorado spruce were shipped to 
Forevergreen Nursery, Columbia, Missouri. The “bill to” address is Butternut 
Creek Sales, Inc., Attn: Tom Nilles. (CX 202). Therefore, on or about 
April 10, 1991, the provisions of 7 C.F.R. § 301.45 et seq. were violated by the 
interstate movement of approximately 229 trees with roots from a gypsy moth 
high-risk area in Pennsylvania to the nonregulated areas of Lees Summit, 
Missouri, and Columbia, Missouri, without a certificate or permit, as required. 


Count XLII: 


April 15, 1991 _ By the interstate movement of approximately 500 trees with 
roots from a gypsy moth high-risk area in Pennsylvania to 
the nonregulated areas of Middleton, Wisconsin, and 
Madison, Wisconsin, without a certificate or permit, as 
required. 


30. A Heyl bill of lading, dated April 10, 1991, for “load” 10429 (CX 
203), shows that a shipment of nursery stock was picked up from Unique 
Nursery and Garden Center, Schnecksville, Pennsylvania, and consigned to 
Fish Building Supply, Middleton, Wisconsin, with a stop off in 
Madison, Wisconsin. The “freight billed to" address on that Heyl bill of lading 
is listed as that of Respondent Valkering. Complainant’s Exhibit 204 is S & 
S Transport, Inc., invoice 24852, nursery stock with a “bill to" Heyl. The 
invoice lists a “Cust. P.O. No. as ‘10429." (CX 204). Complainant’s Exhibit 
206 is a Unique Nursery and Garden Center invoice showing that 250 
Colorado spruce were shipped to Fish Building Supply, Middleton, Wisconsin. 
The “bill to" address is Butternut Creek Sales, Inc., Attn: Tom Nilles. (CX 
206). Complainant’s Exhibit 205 is a straight bill of lading that shows 250 
Colorado spruce were delivered to Fish Building Supply, Middleton, Wisconsin, 
and is annotated with the number “10429.". The "from" address on this 
document is listed as that of Respondent Valkering. (CX 205). 
Complainant’s Exhibit 208 is a Unique Nursery and Garden Center invoice 
showing that 250 Colorado spruce were shipped to Fish Building Supply, 
Madison, Wisconsin. The "bill to" address is Butternut Creek Sales, Inc., Attn: 
Tom Nilles. (CX 208). Complainant’s Exhibit 207 is a straight bill of lading 
that shows 250 Colorado spruce were delivered to Fish Building Supply, 
Madison, Wisconsin. The "from" address on this document is listed as that of 
Respondent Valkering. (CX 207). Therefore, on or about April 15, 1991, the 
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provisions of 7C.F.R. § 301.45 et seg. were violated by the interstate 
movement of approximately 500 trees with roots from a gypsy moth high-risk 
area in Pennsylvania to the nonregulated areas of Middleton, Wisconsin, and 
Madison, Wisconsin, without a certificate or permit, as required. 

31. | Under the Department’s interpretation of the applicable statute and 
regulations, Respondent Valkering participated in the illegal interstate 
movement of trees from a high-risk gypsy moth area as set forth in the 
findings, supra. Accordingly, a sanction must be imposed on Respondent 
Valkering. . 


Conclusions 


Summarily stated, Respondent Valkering was involved in the interstate 
movement of approximately seven thousand eight hundred and eighteen 
(7,818) trees with roots from a gypsy moth high-risk area in Pennsylvania to 
approximately sixty (60) nonregulated areas without a certificate or permit. 
The evidence is clear that those trees which so moved did so without a 
certificate or a permit as required by 7 C.F.R. § 301.45 et seq. 

The Respondent contends that the Government has not borne its burden 
of proof and that it was denied due process because the Administrative Law 
Judge permitted into evidence numerous affidavits, letters and business 
records without proper foundation and the necessity of a witness or witnesses 
testifying as to firsthand knowledge. 

While it is true that much of the documentary evidence would not 
necessarily be admissible under the Federal Rule[s] of Evidence and would 
constitute hearsay, the Judicial Officer’s decisions reflect his opinions that it 
is admissible. This proceeding is held pursuant to the Rules of Practice, 
7 CF.R. § 1.141, which do not exclude reliable hearsay evidence. Hearsay is 
admissible in administrative proceedings, and can constitute substantial 
evidence to support factual findings, provided that it is reliable and probative 
if the test of fundamental fairness is met. Hoska v. United States Dep’t of the 
Amy, 677 F.2d 131, 138-139 (D.C. Cir. 1982); School Board of Broward 
County, Florida v. Department of Health, Education and Welfare, 525 F.2d 900, 
906 (Sth Cir. 1976); Martin-Mendoza v. INS, 499 F.2d 918, 921 (9th Cir. 1974), 
cert. denied, 419 U.S. 1113 [(1975)]. See also, Richardson v. Perales, 402 US. 
389, 402, 91 S.Ct. 1420, 1428-1431 (1971); Bustos-Torres v. INS, 898 F.2d 1053, 
1055-1058 (Sth Cir. 1990); Maine Potato Growers, Inc., 34 Agric. Dec. 773, 
791-792 (1975), aff'd, 540 F.2d 518 (ist Cir. 1976). The touchstone for 
admission of evidence has been the existence of circumstances which attest to 
its trustworthiness. United States v. Williams, 571 F.2d 344, 350 (6th Cir.), cert. 
denied, 439 U.S. 841 (1978). 
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The Respondent believed itself to have been overwhelmed at the oral 
hearing through the receipt and introduction into evidence of numerous 
affidavits taken by the Government officials. Such affidavits represented 
hearsay twice and thrice removed. They were received because the Judicial 
Officer has indicated that he desires such data received into evidence. . 
Nevertheless, in arriving at my decision, I have not necessarily given 
substantial weight to much of this hearsay data with respect to disputed 
matters. It would be extremely unfair to this Respondent or any Respondent 
to do so except where such data is inherently reliable. In the instant case, the 
majority of the evidence consists of regularly kept business records, upon 
which responsible persons routinely rely. However, with respect to 
establishing that the transactions did in fact occur, as well as the business 
operations and procedures whereby Respondent was involved, I have relied 
to a substantial degree upon Respondent’s pleadings and the testimony at the 
hearing. The Respondent does not seriously contest that the transactions 
occurred. Based on the record as a whole, the Department has sustained its 
burden of proving by a preponderance of evidence, the requisite level of proof. 
Complaint counsel need only to prove the subject allegations with a 
preponderance of evidence. Leon Farrow, et al., 42 Agric. Dec. 1397, 1416 
(1983), aff'd in part and rev'd in part, Farrow v. U.S. Dep’t of Agriculture, 7[60] 
F.2d 211 (8th Cir. 1985). 

Although the Respondent does not deny that the transactions took place, 
it argues that it was not subject to section 161 of 7 U.S.C., nor the 
implementing regulations thereto, because it was not a "broker," as claimed 
by the Government. 

The issue that remains, therefore, is whether Respondent Valkering 
"[s]hipped, offered for shipment to a common carrier,... or... moved, or 
allowed to be moved by any means" the restricted items in question [(7 C.F.R. 
§ 301.45-1[(q)]) (Omissions by ALJ)]. It is the judgment of the 
Administrator, Animal and Plant Health Inspection Service, that Respondent 
Valkering did, in fact, ship, offer for shipment to a common carrier, move, or 
allow to be moved restricted items without a certificate or permit in violation 
of section 301.45 [et seq.] of Title 7, Code of Federal Regulations. It is well 
established that “considerable weight should be accorded to an executive 
department’s construction of a statutory scheme it is entrusted to administer." 
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
844] (1984); Aluminum Co. of America v. Central Lincoln Peoples’ Util. Dist., 
467 U.S. 380, 389 (1984); Blum v. Bacon, 457 U.S. 132, 141 (1982); Union 
Electric Co. v. EPA, 427 U.S. 246, 256 (1976); Investment Company Institute 
v. Camp, 401 U.S. 617, 626-627 (1971); Unemployment Compensation Comm’n 
v. Aragon, 329 U.S. 143, 153-154 (1946); NLRB v. Hearst Publications, Inc., 322 
US. 111, 131 (1944); McLaren v. Fleischer, 256 U.S. 477, 480-481 (1921); 
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Webster v. Luther, 163 U.S. 331, 342 (1896); Brown v. United States, 113 US. 
568, 570-571 (1885); United States v. Moore, 95 U.S. 760, 763 (187[7]); 
Edwards’ Lessee v. Darby, 12 Wheat. 206, 210 (1827). 

Respondent does not claim to be a broker, nor has it represented itself as 
acting as one. Respondent Valkering at all times material hereto has acted 
more in the nature of a wholesaler. It purchases products in large quantities 
and resells them to retailers. The broker in this situation was Respondent 
Butternut Creek Sales, Inc. The Respondent’s position in this regard has 
considerable argumentative merit, but such contention is viewed by 
Complainant as a distinction without a difference. The reasons for the 
Government’s positions are obvious. The success or failure of programs 
designed to protect America’s agriculture by the prevention, control and 
eradication of plant pests is dependent upon the compliance of individuals 
such as Respondent Valkering. The Department views Respondent Valkering 
as a dealer in nursery stock whose activities were quite apart from a shopper 
going to a neighborhood K-Mart to purchase an evergreen to be planted in 
his backyard. Complainant differentiates Respondent from K-Mart, a general 
merchant. 

The fact remains that thousands of trees have been moved without 
inspection and/or treatment. Even though Respondent delegated its authority 
and relied upon others is not sufficient basis to relieve it of responsibility to 
obey Federal regulations, even in cases where their trust in others may have 
been misplaced. 

A broker in its ordinary sense is defined as "an agent employed to make 
bargains and contracts for a compensation." That is exactly what Respondent 
Butternut Creek Sales, Inc., was doing on behalf of Respondent Unique 
Nursery and Garden Center. Respondent Valkering has never acted as a 
broker. Dr. Schwalbe testified that the quarantine statutes and regulations 
apply to "brokers.". He made no mention of it applying to "wholesalers" such 
as Respondent Valkering[, but based on his review of the investigative file in 
this case (Tr. 128), he believed that Respondent Valkering was equally 
responsible for the violations as Respondent Unique Nursery and Garden 
Center (Tr. 144)]. A wholesaler may be defined as: "one who buys in 
comparatively large quantities, and who sells, usually in small quantities, but 
never to the ultimate consumer of an individual unit.” 

Although on Brief, the Complainant argues that "Respondent Valkering 
takes pride in the fact that it has years, generations of experience in dealing 
in the buying and selling of nursery stock as a broker{,] [a]nd that, of course, 
is the key to the argument{,]" [t]hat is not a correct assertion. Respondent 
Valkering has been in business since 1986, and Respondent Valkering never 
has claimed in this situation or in any other to have acted as a “broker.” 
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In the present case, the nurseryman was Respondent Unique Nursery and 
Garden Center. The trucker was Respondent Heyl Truck Lines, Inc. The 
broker was Respondent Butternut Creek Sales, Inc. All of them have 
consented to the payment of a [civil penalty]. Respondent Valkering acted in 
none of these capacities. . . . 

Respondent Unique Nursery and Garden Center was listed in a State of 
Pennsylvania publication as a certified nursery, and in the testimony of 
Mr. Krasnak, that publication could be relied upon that Respondent Unique 
Nursery and Garden Center sold non-infested and State and Federal inspected 
products. Each shipment contained a certificate by the State of Pennsylvania 
that the product had been inspected and was free from infestation. Although 
Dr. Schwalbe testified that the products were not inspected prior to shipment 
by Federal inspectors, he further testified that there were two other ways in 
which the products could be shipped without inspection, one of which was by 
a compliance agreement between the grower and the Department of 
Agriculture, and the other was by fumigation process. There was no 
testimony that Respondent Unique Nursery and Garden Center did not do 
either of these two; however, Respondent Valkering has not shown that either 
of the above two alternatives to inspection was applicable to it. Dr. Schwalbe 
testified that the United States Department of Agriculture has agreements 
with many States including the State of Pennsylvania for enforcement of the 
quarantine regulations. 

Once the Complainant showed non-inspection, the burden of going 
forward on this point shifted to Respondent. I am satisfied that Complainant 
has borne its burden of proof. 

Respondent points to a laxity with respect to informing any of the 
participants in the transactions herein involved as to the Federal requirements. 
The Animal and Plant Health Inspection Service officials who testified were 
unaware as to whether or not there was a cooperative agreement existing 
between the Department of Agriculture and the State of Pennsylvania and, 
accordingly, did not know and were unaware of any provisions thereof. One 
of Complainant’s witnesses indicated that the Federal requirements were 
enforced through having State officials disseminate such information. 

The importance of the Complainant’s efforts to control the spread of the 
gypsy moth is not overlooked. It is a highly destructive pest of forest trees, 
and was brought to the United States from Europe for experimental studies 
in 1869. By accident the insect escaped at Medford, Massachusetts, and 
became established in the community and had gradually spread to at least 11 
Northeastern States by 1972. It has been the subject of continuous control 
and suppression work by the States since 1889. The Federal Government has 
cooperated with the States in regulatory measures since 1906. The Federal 
quarantine was promulgated in 1912. 44 Fed. Reg. 26,089 (1979). 
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The Department of Agriculture seeks to prevent the spread of gypsy moths 
and, accordingly, has promulgated regulations to achieve that end (7 C.F.R. 
§ 301.45 et seq.). The harm caused by gypsy moths is reflected in economic 
and social results. The Department of Agriculture has chosen to establish a 
quarantine that requires those people who have knowledge and control over 
restricted items (the grower, the broker, the trucker) which will be moved 
outside high-risk areas, to simply insure that the restricted items are inspected, 
and if need be, treated, prior to movement. In 19[8]0, United States 
Department of Agriculture incorporated a regulatory management concept 
based on pest risk. The objective of the pest risk concept is to concentrate a 
major percentage of the available resources and manpower for the purpose 
of enforcing restrictions on the interstate movement of those articles in high- 
risk areas most likely to artificially spread the gypsy moth. 45 Fed. Reg. 
15,505, 15,506 (1980). The gypsy moth quarantine has proven to be a highly 
effective means of preventing the artificial movement of the gypsy moth. 
(Tr. 125). 

Because the Judicial Officer has indicated great weight is to be given the 
administrative interpretation of an agency’s own regulations, I am constrained 
to conclude that the Complainant’s interpretation . . . [is] not contrary to law. 
Thus, Respondent Valkering was a participant in the illegal movement of the 
trees in question. 

An Administrative Law Judge is bound by an Agency Head’s interpretation 
of law, Jran Air v. Kugelman, [996 F.2d 1253 (D.C. Cir. 1993)], and must 
respect the Agency’s construction of the statute or regulations which Congress 
empowered it to administer, so long as that construction is reasonable. The 
Agency’s reading of the law and regulations herein is a permissible one and 
is entitled to deference, particularly in view of the objectives to be attained. 

With respect to the penalty for those violations, Complainant, as noted, 
seeks the imposition of a $19,000.00 civil penalty. It is the Secretary's policy 
that "the sanction in each case will be determined by examining the nature of 
the violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose." S.S. Farms Linn 
County, Inc., 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) 
(Table) (text in WESTLAW) (not to be cited as precedent under 9th Circuit 
Rule 36-3). 

The “primary purpose" of the gypsy moth restrictions is to preclude the 
interstate movement of those articles from high-risk areas most likely to 
spread the gypsy moth. 

The Respondent believes that it should not be liable for a civil penalty in 
this case because it was justified in accepting the assurances of Unique 














PLANT QUARANTINE ACT 





412 


Nursery and Garden Center and Butternut Creek Sales, Inc., that all of the 
necessary Federal and State requirements had been met. The Department of 
Agriculture takes a different view and maintains that anyone associated with 
the movement of nursery products such as the tree roots here in question is 
liable no matter how remote they may be from the transaction. The 
Respondent counters this by asking if that is so, then why isn’t K-Mart, a 
purchaser of large quantities of these tree roots, also liable. Had K-Mart used 
one of its own buyers to perform the same functions as Respondent, would 
K-Mart then be liable? There is no ready answer in the record as to these 
queries of Respondent Valkering. 

It is noteworthy in this case that the evidence as a whole shows no lack of 
good faith on the part of Respondent. Also, there is no warning letter 
advising Respondent of the Department’s requirements, nor was there any 
indication to Respondent that Unique Nursery and Garden Center was in 
non-compliance with the Federal requirements. 

Being fully aware of the Judicial Officer’s definition of willful as 
constituting any act or deed done, without reference to evil motive or intent, 
nevertheless, this represents a case where the Federal Government has not 
necessarily taken informative steps to advise the participants in these 
transactions of its requirements. This Respondent knowingly did nothing 
wrong and in fact had . . . assurances (RX A, B, and C) that it was justified 
in transacting the business which it did. 

It appears from evidence of record that Unique Nursery and Garden 
Center believed that it was in compliance with all the State and Federal 
regulations and Respondent Valkering relied upon these assurances. 
Complainant indicates that it did the best it could to advise affected entities 
and individuals of the regulations pertaining to the gypsy moth situation and 
argues that its resources precluded greater notification. 

This proceeding is not one to determine how Complainant should or could 
allocate its resources or carry out its programs. However, the testimony 
herein shows that Mr. Campo, a senior investigator, with Animal and Plant 
Health Inspection Service for 15 years and the case agent in this case, 
indicated no federal gypsy moth type inspector had ever inspected Unique 
Nursery until the matters involved herein arose, and although it was Animal 
and Plant Health Inspection Service’s mission to carry out the gypsy moth 
program, he indicated that with respect to such Federal officials: 


Q. ... Were the federal inspectors aware of Unique Nursery? 


A. No, absolutely not. (Tr. 88). 
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Thus, although Unique Nursery and Garden Center was certified by the 
State of Pennsylvania and occupied over 1,600 acres, it [claims it] was not 
made aware of the Federal Government’s requirements. [But Mr. Nassif, 
horticultural sales agent for Respondent Valkering U.S.A., Inc. (Tr. 160), 
testified that he specifically told Unique Nursery’s co-owner to get the "federal 
inspection” (Tr. 162).} 

Mr. Gunderson, another senior investigator with Regulatory Enforcement 
and Animal Care for 33 years, indicated: 


Q. Could you tell us why this site [Unique Nursery] had never been 
inspected previously to 1991? 


A. No. sir. (Tr. 107). 


Mr. Schwalbe, with Animal and Plant Health Inspection Service for 20 
years, and currently director of operational support staff of Plant Protection 
and Quarantine, indicated that although the gypsy moth problem was most 
serious: 


A. We -- we conduct almost -- almost all of our federal quarantine 
activities in cooperation with states, state regulatory officials. And we 
have a partnership with those states which is formal. We _ have 
memoranda of understanding that joins us to a common cause. And 
so the U.S. Department of Agriculture relies to a very large extent on 
state regulatory officials to help spread information around, to educate 
the public. . . . Lcannot say that we have spread the word, if you will, 
a hundred percent effectively, but our polls have indicated that there 
is a very high degree of -- what’s the word I am looking for -- a very 
high degree of education on the part of the public as to the gypsy 
moths -- the nature of the gypsy moth problem. 


Q. You rely on the state departments of agriculture to do this 
primarily is what you are telling me? 


A. The states -- the state departments of agriculture have ongoing 
operations in -- as part of a different nursery inspection operation. 
They have very good relationships with these nurseries. 


Q. Commonwealth of Pennsylvania, do you have a -- some kind of 
a signed contract between Pennsylvania and the U.S. Department of 
Agriculture concerning gypsy moth? 
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A. I cannot answer that question specifically. Ido know that we 
have_a memoranda of understanding. I’m sorry, a cooperative 
agreement with the Pennsylvania Department of Agriculture. Whether 


it’s, you know -- how specifically it addresses our gypsy moth interest, 
I can’t answer. (Emphasis added). (Tr. 134-135). 


Q. Well, what level does Pennsylvania use for nursery inspection? 


A. There is a general principle among the state departments of 
agriculture, and this is a very, very old practice, called nursery 
certification. And it’s -- the reason it exists is to ensure that products 
that are moving from nursery to nursery, and especially from state to 
state, meet certain general plant health standards. 


Q. Can you rely on these? 


A. The states themselves are concerned that the integrity of these 
nursery certificates is not what it should be. Now, I do not want to 
discredit the efforts on the part of the states to have healthy nursery 
stock moving out of these states, but like many other public agencies, 
the states are hardpressed to go around and do these types of 
inspections. And the point needs to be made here that these 
inspections do not constitute inspections necessary for certifying stock 
free of federally regulated pests. (Tr. 13[5-36]). 


[Dale Lewis Stehr, Chief, Regional Programs Division, Pennsylvania 
Department of Agriculture, stated that in the Spring 1990 issue of “Regulatory 
Horticulture," he wrote an article about "inspection and certification of nursery 
stock before shipment," and he was "sure that Mr. Dimmick of Unique 
Nurseries is receiving this information" (CX 5, p. 2).] 

I have been impressed both by the sincerity of the Respondent’s position 
and the worthiness of the Complainant’s objectives. 


All the trees purchased from Unique Nursery by Respondent Valkering 
were brokered through Respondent Butternut Creek Sales which was paid a 
commission on all trees purchased from Respondent Unique Nursery by 
Respondent Valkering. Regarding these trees, Unique Nursery was 
responsible for digging and shipping the trees, including the trucking 
arrangements. 
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Depending on the sale, either Respondent Butternut Creek Sales or 
Respondent Unique Nursery was responsible for placing the product in the 
hands of the trucker and arranging for the trucking. Unique Nursery was 
given a period of time when the trees would need to be delivered to 
Respondent Valkering’s customers, and Respondent Valkering would not be 
aware when the trees were being dug or shipped. Respondent Valkering 
would not know what stores were going on what loads. This was all 
determined by Respondent Unique Nursery. The purchase from Respondent 
Unique Nursery by Respondent Valkering did not become effective until the 
trees arrived at the stores to whom Respondent Valkering was selling the 
trees (Tr. 155-156). Their agreement with Respondent Valkering was to have 
the product delivered to Respondent Valkering’s customers in different areas. 
Each truckload contained a certificate by the State of Pennsylvania which 
stated: “This nursery stock has been inspected and is apparently free from 
plant pests." [(RX A).] Respondent Unique Nursery is listed in appropriate 
State of Pennsylvania publications as a certified nursery which sells products 
that are free from plant pests. 

Those procedures, which are necessary to prevent and preclude the spread 
of gypsy moths, are indeed to be enforced in such a manner as to accomplish 
their purpose... . 

The “sanction” witness, testifying on behalf of the Complainant, was less 
than specific and knowledgeable as to how the various sums sought as 
penalties were arrived at in this proceeding. Certainly, his testimony lacked 
any credible criteria whereby these amounts were determined, other than 
statements of counsel, as to the number of transactions attributed to each 
Respondent. The various Respondents’ degree of participation and proximity 
or remoteness from the actual movement of the trees was not considered. 
Accordingly, the Judicial Officer may wish to reevaluate his position of 
accepting the sanction recommendations of the agency officials when such 
sanction is not premised upon clearly defined needs nor has any real basis, 
other than consultation among various people and arbitrary amounts[, been] 
arrived at. 


All motions and requests of the parties have been duly considered and to 
the extent that they have not been adopted or granted, they are deemed 
irrelevant or immaterial and not supported by the evidence as a whole in this 
proceeding. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the ALJ’s findings are not adequately supported 
by the record, but the proof in this case far surpasses the preponderance of 
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the evidence, which is all that is required.’ Specifically, Respondent contends 
that the record is deficient, and that it was denied due process, because of the 
receipt by the ALJ of numerous business records, affidavits, letters or memos 
from APHIS officials, letters or memos from some of the recipients of the 
trees involved in this proceeding, and State inspection reports relating to trees 
involved herein. 

However, the ALJ properly received all of Complainant’s exhibits. The 
Administrative Procedure Act provides (5 U.S.C. § 556(d)): 


Any oral or documentary evidence may be received, but the agency as 
a matter of policy shall provide for the exclusion of irrelevant, 
immaterial, or unduly repetitious evidence. A sanction may not be 
imposed or rule or order issued except on consideration of the whole 
record or those parts thereof cited by a party and supported by and in 
accordance with the reliable, probative, and substantial evidence. 


The Department’s Rules of Practiceiprovide (7 C.F.R. § 1.141(g)(4)): 


(iv) Evidence which is immaterial, irrelevant, or unduly repetitious, 
or which is not of the sort upon which responsible persons are 
accustomed to rely, shall be excluded insofar as practicable. 


Complainant’s exhibits are admissible under those standards. The great 
bulk of the exhibits consists of business records of the Respondent and the 
other Respondents in this proceeding who were involved in the shipment of 
the trees involved herein. Respondent was furnished with a copy of the 
exhibits well in advance of the hearing, together with Complainant’s witness 
list. Yet, Respondent did not attempt to prove that any specific transaction 
alleged in the Complaint did not in fact occur. Respondent was a party to 
each of the 19 transactions involved herein, so if the transactions did not occur 
as alleged in the Complaint and found by the ALJ, Respondent was in a 
position to have disputed the transactions based on Respondent’s own records. 
Furthermore, as stated by the ALJ (Initial Decision at 46): 


However, with respect to establishing that the transactions did in fact 
occur, as well as the business operations and procedures whereby 
Respondent was involved, I have relied to a substantial degree upon 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
USS. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Resgondent’s gleadings and the testimony at the hearing. The 
Respondent does not seriously contest that the transactions occurred. 


Respondent’s claim of prejudice because the business records were 
received in evidence is without merit. 

The only other exhibits vital to Complainant’s case are three affidavits of 
APHIS inspection personnel and two affidavits of Pennsylvania State 
inspection personnel proving that the 0 shipments of trees involved herein 
were not, in fact, accompanied by the required “certificate or permit" 
(7 C.F.R. § 301.45-3(a)). 

The affidavit of David L. McCullough, Jr., Officer in Charge, APHIS, 
PPQ, states that he is the supervisor over all Agricultural Quarantine 
Inspection activity in Pennsylvania, that he did not know of the existence of 
Unique Nurseries, Quakertown, Pennsylvania, until the apparent illegal 
movement of trees was discovered in this case, that there are no compliance 
agreements or any type of certification between Unique Nurseries and APHIS 
on file at his office, that the two inspectors responsible for Unique Nurseries 
were inspectors Daniel Kepich and Coanne O’Hern, and that neither had ever 
inspected or certified any shipments for Unique Nurseries (CX 1). The two 
inspectors named by Mr. McCullough as having responsibility for Unique 
Nurseries supplied affidavits stating that they have never done an inspection 
and certification at Unique Nurseries (CX 2, 3). 

Similar affidavits by Pennsylvania State employees establish that 
Pennsylvania State did not provide the necessary certification required by the 
gypsy moth regulations. ‘Dale Lewis Stehr, Chief, Regional Programs Division, 
Pennsylvania Department of Agriculture, Bureau of Plant Industry, states in 
his affidavit that he is involved in the cooperative program with USDA, and 
that Pennsylvania does not certify or inspect nursery stock for gypsy moth 
except in the rare instance when the State is inspecting and certifying the 
shipment for some other reason, e.g., for Japanese beetles (CX 5). He states 
that Unique Nurseries has never contacted his office nor the offices of any of 
his seven regions relative to gypsy moth inspections or certifications. 
Mr. Stehr’s affidavit states that he was shown a copy of the certificate for 
Unique Nurseries, No. 09-044430-7 NM (CX 5, pp. 1-2), which is the 
certificate number shown on RX A relied on by Respondent, and he states 
that this certificate "does not mean that a particular shipment was inspected 
for Gypsy Moth. Those would require individual inspections by the USDA 
APHIS Inspector" (CX 5, p. 2; see also Tr. 145). Mr. Stehr explains that the 
certificate which is relied on by Respondent (RX A) means that the nursery 
has paid the $40 annual fee, and has been inspected once that year (CX 5, 
p. 1). Mr. Stehr states that the Pennsylvania State inspector for Unique 
Nurseries is Linda Signarovitz (CX 5, p. 2). 
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The affidavit of Linda Signarovitz, who Mr. Stehr stated was responsible 
for Unique Nurseries, states that she has done the annual inspections for 
Unique Nurseries for about 15 years, but that she has "never inspecte1 and 
certified any nursery stock for gypsy moth, interstate certification" (CX 9). 
She states that the Federal Government would be referred to any nurseryman 
who requested gypsy moth certification (CX 9). 

The foregoing affidavits by State and Federal officials responsible for the 
gypsy moth program in the area involved in this case are entitled to a high 
degree of reliability. Responsible persons would customarily rely on such 
sworn statements by State and Federal officials as to routine matters within 
their area of jurisdiction. The ALJ did not err in receiving these affidavits as 
evidence, and they establish conclusively that Unique Nursery and Garden 
Center did not obtain the required certification for any of the individual 
shipments involved in this case, as required by the regulations (7 C.F.R. 
§ 301.45-3(a)). 

Although no other evidence is necessary to prove that the 19 shipments of 
nursery stock involved in this case were not accompanied by the required 
certificates, the affidavit from Russell Dimmick, co-owner of Unique Nursery 
and Garden Center, who handles all of the wholesale operations of the 
business, admits that he did not obtain any inspections or certifications other 
than his annual certification (a copy of which is included in the record as 
RX A), because he was not aware of the gypsy moth program and did not 
know that each shipment must be accompanied by a certification under the 
gypsy moth regulations. (CX 265). 

Although Respondent correctly argues that in some instances a nursery 
may be working under a compliance agreement which obviates the need for 
a separate inspection for each shipment, that does not in any manner negate 
the requirement that each shipment of a regulated article from a high-risk 
area to a nonregulated area must have a “certificate or permit . . . attached to 
such regulated article" (7 C.F.R. § 301.45-3(a)). The affidavits in this case 
show that Unique Nursery and Garden Center did not have a required gypsy 
moth certificate or permit, but, rather, had only the Pennsylvania certificate 
(RX A). As explained above, that certificate is not the certificate required 
under the gypsy moth program (CX 5). Furthermore, the affidavits discussed 
above show that Unique Nursery and Garden Center was not operating under 
a compliance agreement or any type of activity under the gypsy moth program. 

Respondent argues that it was not acting as a broker, but was, rather, a 
wholesaler. But the ALJ correctly held (Initial Decision at 47-48) that that 
is a distinction without a difference. Neither the Act nor the regulations 
speaks in terms of "brokers" or "wholesalers." Rather, they make it unlawful 
for any person acting in any capacity to move, or allow to be moved, a 
regulated article from a high-risk area into or through any nonregulated area 
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without the required certificate or permit (7 U.S.C. § 161; 7CF.R. §§ 
301.45(b), .45-1(q), .45-3(a)). There is no basis for reading into the statutes 
or regulations any exemption for wholesalers such as Respondent. Although 
such an exemption cannot reasonably be read into the statutes or regulations, 
if the matter were at all doubtful, as stated by the ALJ, "considerable weight 
should be accorded to an executive department’s construction of a statutory 
scheme it is entrusted to administer" (Initial Decision at 47). Moreover, an 
agency’s construction of its own regulation “becomes of controlling weight 
unless it is plainly erroneous or inconsistent with the regulation.”* It is well 
settled that an agency’s interpretation of the statute which it is charged with 
administering, and especially an agency’s interpretation of its own regulation, 
is entitled to great deference unless it is clearly erroneous or inconsistent with 
the language it interprets. Chemical Mfrs. Ass’n v. Natural Resources Defense 
Council, 470 U.S. 116, 125-126 (1985); Immigration and Naturalization Service 
v. Stanisic, 395 U.S. 62, 72 (1969). See also Chevron, U.S.A., Inc., v. Natural 
Resources Defense Council, 467 U.S. 837, 844 (1984); Bailey v. Federal 
Intermediate Credit Bank, 788 F.2d 498, 499-500 (8th Cir. 1986), cert. denied, 
479 U.S. 915 (1986). 

Turning to the sanction, the Department’s current sanction policy is set 
forth in In re S.S. Farms Linn County, Inc. (Decision as to James Joseph 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 
803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be cited as precedent 
under 9th Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


The violations involved in this case are extremely serious. As stated by the 
ALJ (Initial Decision at 5-6): 


"Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945), quoted with approval in INS 
v. Stanisic, 395 U.S. 62, 72 (1969), and Udail v. Tallman, 380 U.S. 1, 16-17 (1965). 
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1. The gypsy moth, Lymantria dispar [(Linnaeus)], is a highly 
destructive pest of forest trees and has been the subject of continuous 
control and suppression work by the States since 1889. 


2. The Federal Government has cooperated with the States in 
regulatory measures for the gypsy moth since 1906 and promulgated a 
Federal gypsy moth quarantine in 1912. 


3. The movement of nursery stock is a particular problem because 
the egg mass is associated directly with the tree on which those young 
larvae can feed and establish a population. 


It is stated in APHIS Facts, Gypsy Moth, APHIS, USDA, Feb. 1990, p. 1: 


If you live in areas where the gypsy moth is prevalent, you know the 
damage the leaf-eating caterpillars can cause. They defoliate trees and 
shrubs, giving summer scenes a barren winter look. 

Gypsy moths have defoliated up to 13 million acres of trees in one 
season. They cause untold annoyance—crawling on homes, littering 
lawn furniture and pools, and making outdoor activities miserable. 
Treatments to control gypsy moth can run to $20 or more per property, 
whether you pay for the job directly or the cost of it is added to your 
property tax. 


The 19 violations in this case involved moving 7,818 trees from a gypsy 
moth high-risk area in Pennsylvania to approximately 60 nonregulated areas 
in the States of Kentucky, Ohio, Michigan, Indiana, Illinois, Missouri, Iowa, 
Nebraska, and Wisconsin without the required certificates. Dr. Charles 
Schwalbe, Director, Operational Support Staff, Plant Protection and 
Quarantine, APHIS, testified that (Tr. 130): 


And while all regulated articles pose risks, nursery stock pose -- poses 
a particularly vexing problem, and so the likelihood of egg masses 
transported on trees or on nursery stock, the likelihood of egg masses 
thusly transported of establishing an infestation would be greater than 
on other regulated articles. In other words, we are talking about large 
numbers of very dangerous commodities in terms of spreading gypsy 
moth. 


Dr. Schwalbe further testified that violations of the gypsy moth program 
can result in the establishment of an infestation in a new area which would 
mean great cost to both the Federal and State governments (Tr. 127). Even 





id 
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if an infestation is not established in a new area, violations such as those 
involved in this case require that a surveillance program be conducted, at a 
very tangible cost, to determine whether an infestation has resulted (Tr. 
127-28). For examples of the efforts made to trace the trees involved in this 
proceeding in order to determine whether infestations occurred, see CX 
267-72, 283, 286, 305-17, 323-24. For evidence as to the actual artificial 
spread of gypsy moth as a result of the violations involved in this case, see CX 
283, 286, 298, 300-02, 324, 330. 

Michael Nassif, Respondent’s horticultural sales agent during the period 
involved in this case (Tr. 160), knew that there was a gypsy moth quarantine 
in Pennsylvania (CX 221, pp. 3, 5), and he knew specifically that Federal 
inspections were required in addition to State inspections (Tr. 162). 
Mr. Nassif testified that he met with Mr. Dimmick, co-owner of Unique 
Nursery and Garden Center, at its Quakertown, Pennsylvania, location, along 
with Tom Nilles from Butternut Creek Sales, Inc. Mr. Nassif testified (Tr. 
162-63): 


A. ... Tom Nilles from Butternut Creek met me out there [at 
Unique Nursery and Garden Center] in February of ‘91, and we both 
made it clear to Russ [Dimmick, co-owner of Unique Nursery and 
Garden Center,] that he was to take care of all inspections. That’s 
what we expected. Of course the state inspection is absolutely done. 
I said don’t forget the federal inspection. Yeah, yeah, no problem, 
Russ said. I have a terrific spray program, and I just live with the 
inspectors and, you know, I want them to make sure that I don’t ship 
anything bad, and so on, so forth. We were very clear that that was to 
be his job, was to inspect the trees, and have the phyto sanitary issues 
[, ie., the required certificates (see Tr. 132; CX 5, p. 1, { 1)] and all 
that. 


Although Respondent counted on Unique Nursery and Garden Center and 
Butternut Creek Sales, Inc., to comply with the Federal requirements, there 
is no provision in the Act or the regulations for one who is involved in moving 
or allowing a regulated product to be moved to delegate his or her 
responsibility for complying with the requirements of the gypsy moth program. 
Persons subject to the Act and regulations rely on assurances of others that 
the requirements are being met at their peril. Furthermore, intent is not an 
element of the violations involved in this case. Under both the Federal Plant 
Pest Act and the Plant Quarantine Act, any person who "knowingly" violates 
the regulations shall be guilty of a misdemeanor and shall be punished by a 
fine not exceeding $5,000, by imprisonment not exceeding one year, or both 
(7 U.S.C. §§ 150gg(a), 163). The provisions authorizing civil penalties by the 
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Secretary omit the word “knowingly” (7 U.S.C. §§ 150gg(b), 163)). The 
inclusion of the term “knowingly” in the criminal penalty provisions, while 
omitting the term in the civil penalty provisions, emphasizes that the term 
“knowingly” should not be implied in the place at which it is omitted. Lang 
v. Commissioner, 289 U.S. 109, 112 (1933); Com Prods. Ref. Co. v. Benson, 232 
F.2d 554, 562 (2d Cir. 1956). In order to have the necessary degree of 
compliance with the gypsy moth program, it is necessary to require each 
person involved in the movement of a regulated article to take responsibility 
for complying with the certification procedures. That is why the regulations 
were drafted to prohibit the movement by any person of a regulated article 
from a high-risk area to a nonregulated area without the required certification 
(7 C.F.R. §§ 301.45(b), .45-3(a)), and the words "moved" and "movement" 
were defined to include "shipped, offered for shipment," or "moved, or allowed 
to be moved by any means" (7 C.F.R. §301.45-1(q)). Accordingly, it is 
appropriate to impose a civil penalty on Respondent for each of the 19 
violations in order to achieve the purpose of the quarantine program. 

There is, however, some difference between Respondent’s personal 
involvement with the K-Mart transactions and the non-K-Mart transactions. 
With respect to the K-Mart transactions, Respondent selected the source of 
the trees, namely, Unique Nursery and Garden Center, which is located in a 
high-risk area in Pennsylvania. Respondent’s horticultural sales agent, Mr. 
Nassif, personally went to Pennsylvania and discussed the transactions with 
Unique Nursery and Garden Center’s co-owner. Mr. Nassif knew that the 
trees were moving from a high-risk gypsy moth area to nonregulated areas 
which required Federal inspection (Tr. 162). Respondent paid Unique 
Nursery and Garden Center directly for the K-Mart trees, rather than making 
payment to Butternut Creek Sales, Inc., which is the broker who selected the 
source for the non-K-Mart trees.‘ 

Even though Respondent did not know the exact dates when the K-Mart 
shipments would be made, Respondent could have required Unique Nursery 
and Garden Center to send Respondent copies of the required Federal 
certificates, by overnight mail or fax, or Respondent could have incorporated 
a liquidated damage provision in its agreement with Unique Nursery and 
Garden Center, requiring Unique Nursery and Garden Center to reimburse 
Respondent for any civil penalties resulting from the failure to obtain the 


“Even though Respondent selected Unique Nursery and Garden Center as the source for the 
K-Mart trees and paid the nursery directly for the K-Mart trees, when Tom Nilles, owner and 
operator of Butternut Creek Sales, Inc., who was the broker handling the other tree transactions 
with Respondent, learned that Respondent had “stumbled across his source” (Tr. 153) (i.e., 
Unique Nursery and Garden Center), Respondent agreed to give Butternut Creek Sales, Inc., 
a reduced commission on the K-Mart trees (Tr. 151-53, 159, 161-63, 165; RX C). 
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necessary Federal certificates. Either course of action would have let 
Respondent know immediately that the required Federal certificates had not 
been obtained, or it would have prompted Unique Nursery and Garden 
Center to obtain the required certificates. 

Ten of the 19 transactions involved in this case relate to shipments to 
K-Mart. In these 10 K-Mart transactions, 4,498 trees were shipped from a 
high-risk area to nonregulated areas in Kentucky, Ohio, Michigan, and Indiana 
(Findings 12-21). As to each of these 10 transactions, I believe that a civil 
penalty of $1,000 per violation as recommended by Complainant is fully 
warranted. 

However, as to the non-K-Mart transactions, Respondent dealt through 
a broker, Butternut Creek Sales, Inc., and Respondent did not know where 
the trees were coming from. Respondent paid Butternut Creek Sales, Inc., 
rather than the nursery supplying the trees. Specifically, Respondent did not 
know that they were coming from Unique Nursery and Garden Center or that 
they required Federal inspection (Tr. 151-52). Although it is Respondent’s 
obligation under the statutes and regulations not to move or allow the 
movement of a regulated article in violation of the regulations, since (i) 
Respondent did not know that the particular shipments were coming from a 
regulated source, and (ii) Respondent is being assessed a $10,000 civil penalty 
for the K-Mart violations,’ I believe that an additional civil penalty of $500 
each for the nine non-K-Mart violations, for a total civil penalty of $14,500, 
will be adequate to impress upon Respondent and others the absolute 
necessity for ensuring that violations do not occur. 

Two matters relating to the amount of the civil penalty in this case remain 
for discussion. First, Respondent Unique Nursery and Garden Center, which 
was involved in the same violations as Respondent Valkering U.S.A., Inc. (see 
Tr. 143-44), was assessed a civil penalty of only $9,500 in a Consent Decision. 
That is one-half of the $19,000 requested in the Complaint for the 19 
violations by Unique Nursery and Garden Center. The unique circumstances 
involved in Plant Quarantine Act cases which led to the policy of imposing 
only half of the recommended sanction in P.Q. consent settlements is 
discussed in Jn re Kaplinsky, 47 Agric. Dec. 613, 621-39 (1988), the relevant 
portion of which is attached as an Appendix to this decision. In brief, it is 
explained in Kaplinsky that the policy is required because Complainant detects 
more than one million violations per year, and a single violation could cause 
losses of billions of dollars and eradication expenses of tens of millions of 


‘The $10,000 civil penalty assessed against Respondent for the K-Mart violations is an 
important part of my decision to limit the sanction for the non-K-Mart violations to $500 each. 
Accordingly, this is not a precedent in future cases not involving a $10,000 civil penalty based on 
other violations. 
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dollars.° Respondent was offered the same opportunity to settle its violations 
by a Consent Decision for a $9,500 civil penalty (Tr. 148). 

The second aspect of the civil penalty warranting discussion is that the ALJ 
imposed a $5,000 civil penalty, and Complainant did not file a direct appeal. 
However, after Respondent appealed, Complainant filed an Answer in the 
nature of a cross-appeal, recommending that a $19,000 civil penalty be 
imposed. This is permitted by the Department’s Rules of Practice, which 
provide for the filing of "a response in support of or in opposition to the 
appeal and in such response any relevant issue, not presented in the appeal 
petition, may be raised” (7 C.F.R. § 1.145(b)). The Department’s Rules of 
Practice are, in this respect, similar to the Federal Rules of Appellate 
Procedure, which permit a party to wait until after the other party appeals, 
before deciding whether to cross-appeal. Specifically, the applicable Federal 
Rule provides (Rule 4(a)(3), Federal Rules of Appellate Procedure, reprinted 
in 28 U.S.C. app. at 515 (1988)): 


(3) If a timely notice of appeal is filed by a party, any other party 
may file a notice of appeal within 14 days after the date on which the 
first notice of appeal was filed, or within the time otherwise prescribed 
by this Rule 4(a), whichever period last expires. 


However, the Department’s Rules of Practice are different from the 
Federal Rule, just quoted, in that the Department does not require a “notice 
of appeal" following one appeal, but permits the raising of new issues in the 
"response" to the appeal (7 C.F.R. § 1.145(b)). As stated in Jn re Interstate 
Meat Packing Co., 43 Agric. Dec. 1189, 1191 (1984), quoting from 1 Davidson, 
Agricultural Law (1981), § 3.24, at 212-13: 


A party contemplating an appeal to the judicial officer should 
recognize that the filing of an appeal is not without some risk. At 
times the complainant is not satisfied with an initial decision but may 
not regard the matter as sufficiently important to warrant an appeal 
unless the respondent appeals. If one party appeals, the other party 
may raise additional issues in its response to the appeal, which, in 
effect, amounts to a cross-appeal. [Footnote omitted.] 


‘Although Kaplinsky refers to the severe sanction policy which is no longer followed, the 
rationale for imposing a penalty sufficiently large to deter the Respondent and others similarly 
Situated from violations is still applicable in plant quarantine cases, in view of the nature of the 
plant quarantine programs. 
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In addition to determining whether a matter is of sufficient importance to 
warrant an appeal, Complainant must also consider its backlog of pending 
cases and its limited personnel. Moreover, an Initial Decision not appealed 
to the Judicial Officer is not a controlling precedent in any future case.’ But 
if Respondent files an appeal, and Complainant does not file a cross-appeal 
as to the sanction, the decision by the Judicial Officer in that case will be of 
controlling precedent in all subsequent cases. Accordingly, if a case reaches 
the Judicial Officer in any manner, both Complainant and the Judicial Officer 
must be aware of the precedential nature of the decision, including the 
sanction. 

For the foregoing reasons, the following Order should be issued. 


Order 


The Respondent, Valkering U.S.A., Inc., is assessed a civil penalty of 
$14,500. The Respondent shall send a certified check or money order for 
$14,500, payable to the "Treasurer of the United States,” to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, MN 55403 


within 90 days after service of this Order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 92-84. 


APPENDIX 


Excerpt from In re Kaplinsky, 47 Agric. Dec. 613, 621-39 (1988). 
[Not published herein.-Editor] 


"In re Sims, 52 Agric. Dec. ___, slip op. at 25 (Nov. 26, 1993); In re Hubert H. Smith Packing 
Co., 52 Agric. Dec. __, slip op. at 16 (Nov. 2, 1993); Jn re Shatkin, 34 Agric. Dec. 296, 314-15 
(1975). 
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In re: SOFIA BARRIOS-AGUILAR. 
P.Q. Docket No. 93-97. 
Decision and Order and Remand Order filed March 24, 1994. 


Civil penalty — Failure to file answer — Remand order — Importing mombins and chiote from 
Guatemala into the continental United States — Financial condition. 


The Judicial Officer affirmed the Order by Judge Baker (ALJ) assessing a civil penalty of $375 
against Respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, 
as amended, and the regulations promulgated thereunder, on the basis of Jn re Kaplinsky. 
However, the Judicial Officer remanded the proceeding to the ALJ to determine whether the 
penalty should be reduced and/or paid in installments because of Respondent’s financial 
condition under the new policy set forth in Jn re Heywood, 52 Agric. Dec. 1315 (1993). 


Glenn R. Nadaner, for Complainant. 

Carol Orenias, Malibu, CA, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under the Plant Quarantine Act, as amended (7 
US.C. §§ 151-154, 156-165, 167), the Federal Plant Pest Act, as amended 
(7 U.S.C. §§ 150aa-150jj), and the regulations promulgated thereunder 
(7 C.F.R. § 319.56 et seq.), in which Administrative Law Judge Dorothea A. 
Baker (ALJ) filed an Initial Decision and Order (attached as an Appendix) 
on February 17, 1994, assessing a civil penalty of $375 against Respondent for 
importing into the continental United States mombins and chiote from 
Guatemala. 

On March 8, 1994, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case was 
referred to the Judicial Officer for decision on March 21, 1994. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, except that the 
effective date of the Order is changed in view of the appeal, and the case is 
remanded to the ALJ to consider whether, under the Department’s sanction 
policy in P.Q. (Plant Quarantine) and A.Q. (Animal Quarantine) cases, the 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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civil penalty should be reduced and/or paid in installments because of 
Respondent’s financial condition. 
For the foregoing reasons, the following Order should be issued. 


Order 


This proceeding is remanded to the ALJ for a determination as to whether 
the civil penalty should be reduced and/or paid in installments because of 
Respondent’s financial condition. 

Respondent Sofia Barrios-Aguilar is hereby assessed a civil penalty of 
$375, unless such amount is reduced by the ALJ on remand. This penalty 
shall be payable to the "Treasurer of the United States” by a certified check 
or money order and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within 60 days from service of the ALJ’s Order on Remand. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 93-97. 


APPENDIX 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et 
seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq.). 

This proceeding was instituted by a complaint filed on May 10, 1993 by the 
Acting Administrator, Animal and Plant Health Inspection Service, and served 
upon the respondent on May 27, 1993. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
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is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that “[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Sofia Barrios-Aguilar, herein referred to as respondent, is an individual 
with a mailing address of 336 N. San Louis Street, Los Angeles, CA, 90065. 

2. On or about October 17, 1992, respondent imported twenty (20) fresh 
mombins and one (1) fresh chiote from Guatemala into the United States, at 
Los Angeles International Airport, in violation of Section 319.56(c) of the 
regulations (7 C.F.R. § 319.56(c)), because the importation of mombins and 
chiote from Guatemala is prohibited. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. § 319.56(c). Therefore, the following 
Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00). This civil penalty shall be payable to the "Treasurer of 
the United States" by certified check or money order, and shall be forwarded 
to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 
This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
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Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 


In re: HA CHRONES, d/b/a HA DISTRIBUTORS. 
P.Q. Docket No. 93-19. 
Decision and Order filed April 5, 1994. 


Shipment of regulated articles from Hawaii to the continental United States without required 
certificate or permit - Purposes of Hawaii quarantine - Moved defined - Civil penalty. 


The Secretary has quarantined the State of Hawaii in order to prevent the spread of dangerous 
plant diseases and insect infestations which are new to or not widely prevalent throughout the 
United States. Overwhelming evidence, including respondent’s admissions, showed that 
respondent offered ten packages of regulated articles to a common carrier for shipment from 
Hawaii to the United States without a certificate or permit as required. Even if the herbs which 
respondent shipped had not been found to be pest infested as they were, respondent’s actions 
constituted prohibited movement under the regulations. In view of the severe economic effects 
which could have resulted if the shipments had not been intercepted before reaching the 
mainland, Judge Baker found that the administrator’s recommendation for a $7500 civil penalty 
($750 per shipment) was an appropriate sanction to achieve compliance and deter future 
violations. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is an administrative proceeding for the assessment of a civil penalty 
under the authority of section 10 of the Plant Quarantine Act, as amended (7 
U.S.C. § 163) for violations of the Federal Plant Pest Act, as amended (7 
US.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 
151-167), (Acts), and the regulations promulgated thereunder (7 C.F.R. § 
318.13 et seq.), in accordance with the Rules of Practice. (7 C.F.R. § 380.1 et 
seq. and 7 C.F.R. § 1.130 et seq.). This proceeding was instituted by a 
complaint filed on December 29, 1992, by the Administrator, Animal and 
Plant Health Inspection Service (APHIS), United States Department of 
Agriculture (USDA). 

Respondent filed an answer to the complaint on January 23, 1993. A 
hearing was held on December 8, 1993, in Honolulu, Hawaii, before 
Dorothea A. Baker, Administrative Law Judge, United States Department of 
Agriculture. James D. Holt, Esquire, Office of the General Counsel, United 
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States Department of Agriculture, appeared on behalf of the complainant. 
Respondent was represented by Philip Chrones. 

The complaint alleges that on January 7, 1991, at the Kaneohe Post Office, 
Hawaii, respondent mailed 21 packages containing over 500 pounds of herbs. 
The complaint also alleges that none of these packages, addressed to 10 
different locations in 4 States, was accompanied by a certificate or permit, as 
required, in violation of 7 C.F.R. § 318.13 et seq. The complaint requests that 
the respondent be ordered to pay a civil penalty of seven thousand, five 
hundred dollars ($7,500.00). 

The respondent filed a Brief and Proposed Order on March 4, 1994, four 
days late. In her brief, respondent argues that she should not be required to 
be responsible for her violations of the Hawaii Quarantine (1) because of her 
belief that the hours and places during which Plant Protection and Quarantine 
(PPQ) officers inspect packages are not convenient for her business; and 
(2) because she has been abiding by the quarantine regulations for the last 
three years. Respondent’s arguments should be rejected. Such contentions 
are irrelevant and not supported by any of the evidence in this matter. 
Respondent’s Proposed Order is also rejected as inappropriate. It would have 
an Administrative Law Judge address the administration and allocation of the 
Animal and Plant Health Inspection Service’s resources. These are clearly 
areas in which decisions must be made by the Animal and Plant Health 
Inspection Service administrative officials with regard to available personnel, 
funds and priorities. Matters dealing with any misconduct of the Animal and 
Plant Health Inspection Service’s personnel is an area of responsibility for 
which administrative officials have sole responsibility. 


Statement of the Law 


Pursuant to sections 8 of the Plant Quarantine Act of August 20, 1912, as 
amended (7 U.S.C. § 161),’ the Secretary of Agriculture has quarantined the 
State of Hawaii in order "to prevent the spread of dangerous plant diseases 


"The Secretary of Agriculture is authorized and directed to quarantine any State . . . of the 
United States, or any portion thereof, when he shall determine that such quarantine is necessary 
to prevent the spread of a dangerous plant disease or insect infestation, new to or not 
theretofore widely prevalent or distributed within and throughout the United States. . . . It shall 
be unlawful to move, or allow to be moved, any class of nursery stock or any other class of 
plants, fruits, vegetables, roots, bulbs, seeds or other plant product, . . . or any other article of 
any character whatsoever, capable of carrying any dangerous plant disease or insect infestation, 
specified in the notice of quarantine hereinbefore provided, and regardless of the use for which 
the same is intended, from any quarantined State ... of the United States or quarantined 
portion thereof, into or through any other State . . . , in manner or method or under conditions 
other than those prescribed by the Secretary of Agriculture." 7 U.S.C. § 161. 
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and insect infestations, ... which are new to or not widely prevalent 
throughout the United States." 7 C.F.R. § 318.13(a). Section 318.13(b), Title 
7, Code of Federal Regulations states that "no fruits or vegetables’ in the raw 
or unprocessed state; ... shall be ... offered for shipment to a common 
carrier, ... or... moved’... by any person* from Hawaii into or through 
the continental United States, .. . in manner or method or under conditions 
other than those prescribed in the regulations hereinafter made. . . ." 7 C.F.R. 
§ 318.13(b). Fruits, vegetables, and other products specified in 7 C.F.R. § 
318.13 which are not prohibited by federal regulations and are eligible for 
inspection and certification under 7 C.F.R. § 318.13-4 are "regulated articles.” 
7 C.F.R. § 318.13-2. Regulated items may be moved interstate from Hawaii 
if each movement is authorized by a valid certificate or permit issued in 
accordance with 7 C.F.R. § 318.13-4, and, if such a certificate or permit is 
attached to the package. 7 C.F.R. § 318.13-3. 

Section 10 of the Plant Quarantine Act authorizes the Secretary of 
Agriculture to assess a civil penalty of not more than $1,000 for each violation 
of the Plant Quarantine Act and regulations promulgated thereunder. 7 
US.C. § 163. 


Findings of Fact 


1. Respondent Ha Chrones is the owner of, and conducts business as, HA 
Distributors. 

2. Respondent Ha Chrones d/b/a HA Distributors is located at 47-577 
Hua Place, Kaneohe, Hawaii 96744. 

3. The permit granted to respondent Chrones on June 2, 1986, allowing 
her to ship fresh fruits and vegetables from Hawaii to the continental United 
States was withdrawn in January, 1989, and returned by the respondent to 
USDA. 

4. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed a package of regulated articles, specifically thirty-seven pounds 


"Fruits and vegetables” is defined by the regulations as "the more or less succulent portions 
of food plants, and parts thereof, in raw or unprocessed state... .". 7 C.F.R. § 318.13-1. 


"Moved" is defined by the regulations as "shipped, offered for shipment to a common 
carrier, ... or... moved, or allowed to be moved, directly or indirectly, from Hawaii into or 
through the continental United States... ." 7 C.F.R. § 318.13-1. 


““Person" is defined by the regulations to be “construed to include both plural and the 
singular, as the case demands, and shall include corporations, companies, societies, and 
associations." 7 C.F.R. § 318.13-1. 
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of basil, mint and other herbs, intended for shipment from Hawaii to 
Portland, Oregon, without a valid certificate. In doing so, respondent moved, 
as a move is defined by 7 C.F.R. § 318.13-1, the package containing the thirty- 
seven pounds of basil, mint and other herbs from Hawaii to the continental 
United States without a certificate. 

5. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed a package of regulated articles, specifically twenty-six pounds 
of basil and other herbs intended for shipment from Hawaii to Los Angeles, 
California, without a valid certificate. In doing so, respondent moved, as a 
move is defined by 7 C.F.R. § 318.13-1, the package containing the twenty-six 
pounds of basil and other herbs from Hawaii to the continental United States 
without a certificate. 

6. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed two packages of regulated articles, specifically ten pounds of 
piper leaves intended for shipment from Hawaii to Los Angeles, California, 
without a valid certificate. In doing so, respondent moved, as moved is 
defined by 7 C.F.R. § 318.13-1, the packages containing the ten pounds of 
piper leaves from Hawaii to the continental United States without a 
certificate. 

7. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed two packages of regulated articles, specifically fifty-seven 
pounds of basil, pandomes leaves, mint and other herbs intended for shipment 
from Hawaii to Portland, Oregon, without a valid certificate. In doing so, 
respondent moved, as moved is defined by 7 C.F.R. § 318.13-1, the packages 
containing the fifty-seven pounds of basil, pandomes, mint and other herbs 
from Hawaii to the continental United States without a certificate. 

8. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed six packages of regulated articles, specifically 128 pounds of 
basil, limnophila, and mint intended for shipment from Hawaii to Seattle, 
Washington. In doing so, respondent moved, as moved is defined by 7 C.F.R. 
§ 318.13.1, the packages containing the 128 pounds of basil, limnophila, and 
mint from Hawaii to the continental United States without a certificate. 

9. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed two packages of regulated articles, specifically fifty-three 
pounds of basil and other herbs intended for shipment from Hawaii to 
Houston, Texas. In doing so, respondent moved, as moved is defined by 7 
C.F.R. § 318.13-1, the packages containing the fifty-three pounds of basil and 
other herbs from Hawaii to the continental United States without a certificate. 

10. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed two packages of regulated articles, specifically ninety-three 
pounds of piper leaves intended for shipment from Hawaii to Houston, Texas. 
In doing so, respondent moved, as moved is defined by 7 C.F.R. § 318.13-1, 
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the packages containing the ninety-three pounds of piper leaves from Hawaii 
to the continental United States without a certificate. 

11. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed three packages of regulated articles, specifically eighty-eight 
pounds of mint, piper leaves, basil and other herbs intended for shipment 
from Hawaii to Seattle, Washington. In doing so, respondent moved, as 
moved is defined by 7 C.F.R. § 318.13-1, the packages containing the eighty- 
eight pounds of mint, piper leaves, basil and other herbs from Hawaii to the 
continental United States without a certificate. 

12. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed a package of regulated articles, specifically eleven pounds of 
piper leaves intended for shipment from Hawaii to San Diego, California. In 
doing so, respondent moved, as a move is defined by 7 C.F.R. § 318.13-1, the 
package containing the eleven pounds of piper leaves from Hawaii to the 
continental United States without a certificate. 

13. On or about January 7, 1991, respondent, at Kaneohe Post Office, 
Hawaii, mailed a package of regulated articles, specifically assorted herbs 
intended for shipment from Hawaii to Westminster, California. In doing so, 
respondent moved, as a move is defined by 7 C.F.R. § 318.13-1, the package 
containing the herbs from Hawaii to the continental United States without a 
certificate. 


Conclusions 


The respondent moved, as moved is defined by 7 C.F.R. § 318.13-1, 21 
packages containing over 600 pounds of regulated articles from Hawaii to 10 
separate locations in 4 States in the continental United States without a 
certificate or permit. 

Respondent Ha Chrones is the owner of HA Distributors. (CX 22-24; Tr. 
50, 63). The address of Ha Chrones d/b/a HA Distributors is 47-577 Hua 
Place, Kaneohe, Hawaii 96744. (CX 1-23; Tr. 2, 65).2 On June 2, 1986, Ha 
Chrones d/b/a HA Distributors, 47-577 Hua Place, Kaneohe, Hawaii 96744, 
requested, and was granted, a permit which would allow her to ship fresh 
fruits and vegetables from Hawaii to the continental United States. (CX 22- 
23). In January, 1989, respondent received notification that her permit had 


*This is the address used by the USDA’s Hearing Clerk Office to serve the complaint in this 
matter as well as all subsequent filings. This is also the address used by Mr. Sato to serve the 
Mail Interception Notices he completed on January 8, 1991. This is the address visited by 
Mr. Sato and Mr. Bunde when they interviewed Mrs. Chrones. Respondent has at no time ever 
denied that 47-577 Hua Place, Kaneohe, Hawaii 96744, is her address and the address of HA 
Distributors as alleged in Count I of the complaint. 
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been withdrawn “due to the high incidence of insect interception on fresh 
produce being shipped to the mainland." (CX 24; Tr. 52). The permit stamp 
was returned by the respondent. 

On January 7, 1991, respondent mailed twenty-one boxes at the Kaneohe 
Post Office, Hawaii. (Tr. 50, 63). On January 7, 1991, Mr. Stephen Sato,° 
on duty at the Honolulu International Airport as a part of the Domestic Mail 
Program,’ was advised by Postal authorities that they had identified twenty- 
one parcels emitting strong vegetable odors. 

These twenty-one parcels identified by Postal authorities on January 7, 
1991, as emitting strong vegetable odors were the same twenty-one boxes 
which respondent mailed on January 7, 1991. Although respondent, made an 
effort to show the complainant could not show who mailed or "moved" the 
matters at issue, in a signed letter dated January 21, 1993, the respondent 
stated: "Two years ago I took some boxes to the Post Office to mail; the Post 
Office and the Department of Agriculture called to tell me that the boxes 
would have to be inspected first;....". (Respondent’s Answer, filed 
January 28, 1993, Tr. 5). In his opening statements, Philip Chrones stated: 
"I'd like to show that, first of all, there is no real proof that I presented the 
boxes, unfortunately, the post office hasn’t - - but I don’t really want to 
contest that.” (Tr. 10-11). (Emphasis added). Philip Chrones later stated: 
“You know, it was our boxes, even though it’s kind of questionable." (Tr. 93). 

Mr. Sato retrieved those packages from Postal authorities which were then 
presented to a detector dog team. The detector dog team confirmed the 
presence of vegetable matter. Each of the packages had the "from" address 


‘Mr. Sato is a Plant Protection Quarantine (PPQ) Officer for USDA. Mr. Sato has a 
Bachelor of Science degree in General Agriculture and has attended courses presented by the 
United States Department of Agriculture in advanced entomology. Mr. Sato’s twenty-eight years 
experience as a PPQ Officer includes assignments in New Zealand where he inspected apples 
and pears, Spain and Morocco where he inspected oranges, and several assignments in California 
and Florida as a member of Mediterranean Fruit Fly projects. (Tr. 12-14). In May, 1990, 
Mr. Sato helped establish the Domestic Mail Program at the Honolulu International Airport in 
Hawaii. (Tr. 16). 


"The Domestic Mail Program, established May, 1990, was initiated to reduce the high 
incidents of fruits and vegetables going to the continental United States from Hawaii in violation 
of the Hawaii Quarantine. The Program consists of the following steps: 1. Parcels are screened 
for indications of fruits or vegetables (smell, size or weight); 2. Parcels identified as possibly 
containing fruits or vegetables are presented to a trained dog team which is able to detect the 
presence of fruits or vegetables in parcels by smell; 3. A "hit" by a dog on a parcel provides the 
necessary probable cause on which to base a search warrant issued by a United States 
Magistrate; and 4. As authorized by search warrant, the parcel is opened and inspected for plant 


pests. (Tr. 14-16). 
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of Ha Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744. (CX 1-21). On 
January 8, 1991, a‘search warrant for these twenty-one parcels was issued by 
Federal Magistrate Darrell Conklan and presented to the Postal supervisor. 
Mr. Sato and the Postal supervisor then proceeded to open and inspect each 
package. (Tr. 16-17). 

January 8, 1991, Mr. Sato inspected a package addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to Nhung, 1805 NE 39th 
Ave., Portland, Oregon 97212. Mr. Sato discovered that the package 
contained thirty-seven pounds of regulated articles, specifically basil, mint and 
other herbs, which meet the definition of fruits or vegetables found in 7 
C.F.R. § 318.13-1. Mr. Sato also discovered that the herbs were infested with 
Lepidoptera larvae (moth family) and thrips (thysanoptera family), which are 
plant pests. The herbs Mr. Sato found in the package were in a raw or 
unprocessed state. The package did not contain a USDA Certificate showing 
that the materials in the package had been inspected. Mr. Sato noted his 
findings on PPQ Form 287 (Mail Interception Notice) which he signed and 
forwarded to the respondent. (CX 1; Tr. 17-21). Therefore, based on the 
undisputed evidence presented at hearing and admissions made by the 
respondent and _ respondent’s representative it is clear that on or about 
January 7, 1991, respondent offered to a common carrier, specifically the 
United States Postal Service, a package of regulated articles for shipment 
from Hawaii to Portland, Oregon. Such a movement of that package, as 
movement is defined by 7 C.F.R. § 318.13-1, was in violation of 7 C.F.R. § 
318.13-3 because the movement of these regulated articles was not authorized 
by a valid certificate, as required. ; 

January 8, 1991, Mr. Sato inspected a package addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to Huong, 2214 Beverly 
Boulevard, Los Angeles, California 90057. Mr. Sato discovered that the 
package contained twenty-six pounds of regulated articles, specifically basil 
and other herbs, which meet the definition of fruits or vegetables found in 7 
C.F.R. § 318.13-1. Mr. Sato also discovered that the herbs were infested with 
thrips, which are plant pests. The herbs Mr. Sato found in the package were 
in a raw or unprocessed state. The package did not contain a USDA 
Certificate showing that the materials in the package had been inspected. 
Mr. Sato noted his findings on PPQ Form 287 (Mail Interception Notice) 
which he signed and forwarded to the respondent. (CX 2; Tr. 21-24). 
Therefore, based on the undisputed evidence presented at hearing and 
admissions made by the respondent and respondent’s representative it is clear 
that on or about January 7, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, a package of regulated articles 
for shipment from Hawaii to Los Angeles, California. Such a movement of 
that package, as movement is defined by 7 C.F.R. § 318.13-1, was in violation 
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of 7 C.F.R. § 318.13-3 because the movement of these regulated articles was 
not authorized by a valid certificate, as required. 

January 8, 1991, Mr. Sato inspected two packages addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to Mai, 1487 West Sunset 
Boulevard, Los Angeles, California 90026. Mr. Sato discovered that the 
packages contained in excess of ten pounds of regulated articles, specifically 
piper leaves and other herbs, which meet the definition of fruits or vegetables 
found in 7 C.F.R. § 318.13-1. Mr. Sato also discovered that one of the 
packages was infested with whiteflies, which are plant pests. The herbs Mr. 
Sato found in the packages were in a raw or unprocessed state. The packages 
did not contain a USDA Certificate showing that the materials in the packages 
had been inspected. Mr. Sato noted his findings on PPQ Form 287 (Mail 
Interception Notice) which he signed and forwarded to the respondent. (CX 
3, 19; Tr. 24-28). Therefore, based on the undisputed evidence presented at 
hearing and admissions made by the respondent and _ respondent’s 
representative it is clear that on or about January 7, 1991, respondent offered 
to a common carrier, specifically the United States Postal Service, two 
packages of regulated articles for shipment from Hawaii to Los Angeles, 
California. Such a movement of these packages, as movement is defined by 
7 C.F.R. § 318.13-1, was in violation of 7 C.F.R. § 318.13-3 because the 
movement of these regulated articles was not authorized by a valid certificate, 
as required. 

January 8, 1991, Mr. Sato inspected two packages addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to Vien Lao, 1032 North 
Killingsworth Street, Portland, Oregon 97217. Mr. Sato discovered that the 
packages contained fifty-seven pounds of regulated articles, specifically basil, 
pandomes leaves, mint and other herbs, which meet the definition of fruits or 
vegetables found in 7 C.F.R. § 318.13-1. Mr. Sato also discovered that the 
packages were infested with thrips and Nactuidae (Lepidoptera larvae), which 
are plant pests. The herbs Mr. Sato found in the packages were in a raw or 
unprocessed state. The packages did not contain a USDA Certificate showing 
that the materials in the packages had been inspected. Mr. Sato noted his 
findings on PPQ Form 287 (Mail Interception Notice) which he signed and 
forwarded to the respondent. (CX 4, 12; Tr. 28-31). Therefore, based on the 
undisputed evidence presented at hearing and admissions made by the 
respondent and respondent’s representative it is clear that on or about 
January 7, 1991, respondent offered to a common carrier, specifically the 
United States Postal Service, two packages of regulated articles for shipment 
from Hawaii to Portland, Oregon. Such a movement of these packages, as 
movement is defined by 7 C.F.R. § 318.13-1, was in violation of 7 C.F.R. § 
318.13-3 because the movement of these regulated articles was not authorized 
by a valid certificate, as required. 
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January 8, 1991, Mr. Sato inspected six packages addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to Viet Hoa, 674 South 
Jackson Street, Seattle, Washington 98104. Mr. Sato discovered that the 
packages contained in excess of 128 pounds of regulated articles, specifically 
basil, limnophia, mint and other herbs, which meet the definition of fruits or 
vegetables found in 7 C.F.R. § 318.13-1. Mr. Sato also discovered that the 
packages were infested with thrips and Lepidoptera larvae, which are plant 
pests. The herbs Mr. Sato found in the packages were in a raw or 
unprocessed state. The packages did not contain a USDA Certificate 
showing that the materials in the packages had been inspected. Mr. Sato 
noted his findings on PPQ Form 287 (Mail Interception Notice) which he 
signed and forwarded to the respondent. (CX 5, 8, 11, 15, 17, 18; Tr. 31-35). 
Therefore, based on the undisputed evidence presented at hearing and 
admissions made by the respondent and respondent’s representative it is clear 
that on or about January 7, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, six packages for shipment from 
Hawaii to Viet Hoa, 674 South Jackson Street, Seattle, Washington. Such a 
movement of these packages, as movement is defined by 7 C.F.R. § 318.13-1, 
was in violation of 7 C.F.R. § 318.13-3 because the movement of these 
regulated articles was not authorized by a valid certificate, as required. 

January 8, 1991, Mr. Sato inspected two packages addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to Hien, 1209 Hutchins 
Street, Houston, Texas 77003. Mr. Sato discovered that the packages 
contained in excess of fifty-three pounds of regulated articles, specifically 
herbs, which meet the definition of fruits or vegetables found in 7 C.F.R. § 
318.13-1. Mr. Sato also discovered that the packages were infested with thrips 
and Noctudia, which are plant pests. The herbs Mr. Sato found in the 
packages were in a raw or unprocessed state. The packages did not contain 
a USDA Certificate showing that the materials in the packages had been 
inspected. Mr. Sato noted his findings on PPQ Form 287 (Mail Interception 
Notice) which he signed and forwarded to the respondent. (CX 6, 21; Tr. 35- 
38). Therefore, based on the undisputed evidence presented at hearing and 
admissions made by the respondent and respondent’s representative it is clear 
that on or about January 7, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, two packages for shipment from 
Hawaii to Houston, Texas. Such a movement of these packages, as movement 
is defined by 7 C.F.R. § 318.13-1, was in violation of 7 C.F.R. § 318.13-3 
because the movement of these regulated articles was not authorized by a 
valid certificate, as required. 

January 8, 1991, Mr. Sato inspected two packages addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to Quyen, 12327 
Foundren, Houston, Texas 770353. Mr. Sato discovered that the packages 
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contained in excess of ninety-three pounds of regulated articles, specifically 
piper leaves, which meet the definition of fruits or vegetables found in 7 
C.F.R. § 318.13-1. Mr. Sato also discovered that the packages were infested 
with whiteflies, which are plant pests. The herbs Mr. Sato found in the 
packages were in a raw or unprocessed state. The packages did not contain 
a USDA Certificate showing that the materials in the packages had been 
inspected. Mr. Sato noted his findings on PPQ Form 287 (Mail Interception 
Notice) which he signed and forwarded to the respondent. (CX 7, 9; Tr. 38- 
41). Therefore, based on the undisputed evidence presented at hearing and 
admissions made by the respondent and respondent’s representative it is clear 
that on or about January 7, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, two packages of regulated articles 
for shipment from Hawaii to Houston, Texas. Such a movement of these 
packages, as movement is defined by 7 C.F.R. § 318.13-1, was in violation of 
7 CFR. § 318.13-3 because the movement of these regulated articles was not 
authorized by a valid certificate, as required. 

January 8, 1991, Mr. Sato inspected three packages addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to T. Wong, 3400 Rainier 
Avenue, Seattle, Washington 98144. Mr. Sato discovered that the packages 
contained in excess of eighty-eight pounds of regulated articles, specifically 
mint, piper leaves, and other herbs, which meet the definition of fruits or 
vegetables found in 7 C.F.R. § 318.13-1. Mr. Sato also discovered that the 
packages were infested with mealy bugs and Nocturiae, which are plant pests. 
The herbs Mr. Sato found in the packages were in a raw or unprocessed state. 
The packages did not contain a USDA Certificate showing that the materials 
in the packages had been inspected. Mr. Sato noted his findings on PPQ 
Form 287 (Mail Interception Notice) which he signed and forwarded to the 
respondent. (CX 10, 13, 16; Tr. 41-44). Therefore, based on the undisputed 
evidence presented at hearing and admissions made by the respondent and 
respondent’s representative it is clear that on or about January 7, 1991, 
respondent offered to a common carrier, specifically the United States Postal 
Service, three packages of regulated articles for shipment from Hawaii to 
Seattle, Washington. Such a movement of these packages, as movement is 
defined by 7 C.F.R. § 318.13-1, was in violation of 7 C.F.R. § 318.13-3 because 
the movement of these regulated articles was not authorized by a valid 
certificate, as required. 

January 8, 1991, Mr. Sato inspected a package addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to Diem, 6959 Linda 
Vista Road, San Diego, California 92111. Mr. Sato discovered that the 
package contained eleven pounds of regulated articles, specifically piper 
leaves, which meet the definition of fruits or vegetables found in 7 C.F.R. § 
318.13-1. Mr. Sato also discovered that the package was infested with aphids, 
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which are plant pests. The herbs Mr. Sato found in the package were in a 
raw or unprocessed state. The package did not contain a USDA Certificate 
showing that the materials in the package had been inspected. Mr. Sato noted 
his findings on PPQ Form 287 (Mail Interception Notice) which he signed and 
forwarded to the respondent. (CX 14; Tr. 41-47). Therefore, based on the 
undisputed evidence presented at hearing and admissions made by the 
respondent and respondent’s representative it is clear that on or about 
January 7, 1991, respondent offered to a common carrier, specifically the 
United States Postal Service, a package of regulated articles for shipment 
from Hawaii to San Diego, California. Such a movement of that package, as 
movement is defined by 7 C.F.R. § 318.13-1, was in violation of 7 C.F.R. § 
318.13-3 because the movement of these regulated articles was not authorized 
by a valid certificate, as required. 

January 8, 1991, Mr. Sato inspected a package addressed from Ha 
Chrones, 47-577 Hua Place, Kaneohe, Hawaii 96744 to Do Thanh, 6624 
Westminster Boulevard, Westminster, California 92683. Mr. Sato discovered 
that the package contained herbs which meet the definition of fruits or 
vegetables found in 7 C.F.R. § 318.13-1. The herbs Mr. Sato found in the 
package were in a raw or unprocessed state. The package did not contain a 
USDA Certificate showing that the materials in the package had been 
inspected. Mr. Sato noted his findings on PPQ Form 287 (Mail Interception 
Notice) which he signed and forwarded to the respondent. (CX 20; Tr. 47- 
49). Therefore, based on the undisputed evidence presented at hearing and 
admissions made by the respondent and respondent’s representative it is clear 
that on or about January 7, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, a package of regulated articles 
for shipment from Hawaii to Westminster, California. Such a movement of 
that package, as movement is defined by 7 C.F.R. § 318.13-1, was in violation 
of 7 C.F.R. § 318.13-3 because the movement of these regulated articles was 
not authorized by a valid certificate, as required. 

A civil penalty of seven thousand, five hundred dollars ($7,500.00) is an 
appropriate sanction in this case. 

Mr. Alan Tamiya’ testified the Domestic Mail Program in Hawaii has 
been very effective, and that USDA had invested a lot of money, man-hours 
and time to enforce the Hawaii Quarantine. (Tr. 74). Since its initiation in 
May, 1990, until approximately August of 1992, the last date for which 


*Mr. Tamiya is the Assistant Officer in Charge, Hawaii, PPQ, APHIS, USDA and has held 
that position for the last 13 years of his 23 years of service as a USDA employee. Mr. Tamiya 
previously served as an on-line supervisor and a PPQ Officer. Mr. Tamiya has a Bachelor of 
Science degree from Colorado State University in zoology. Mr. Tamiya was the project leader 
who helped found the Domestic Mail Program in Hawaii. (Tr. 70-74). 
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complete data is available, the Domestic Mail Program has intercepted 
approximately 1,008 parcels. Of those 1,008 intercepted parcels approximately 
428 parcels contained significant plant pests. Of those 428, 74 had fruit flies, 
with 31 of the 74 parcels destined to California. (Tr. 74). In this case, 
respondent told USDA investigators that she had been shipping material twice 
a week. (Tr. 53, 63). As was brought out at hearing, just 10 of respondent’s 
shipments made on just one day contained over 500 pounds of vegetable 
material. Although the 10 shipments would have been in violation even if they 
had not been infested with plant pests,’ Mr. Tamiya testified that "the insect 
pests that were found were substantial. The insects can cause diseases in 
greenhouses, they would affect flowers and other plants, they would increase 
the cost to growers on the mainland." (Tr. 76-77). 

It is a well established policy that “the sanction in each case will be 
determined by examining the nature of the violations in relation to the 
remedial purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the recommendations of 
the administrative officials charged with the responsibility for achieving the 
congressional purpose." Jn re: S.S. Farms Linn County, Inc., 50 Agric. Dec. 
476 (1991). 

The success or failure of the programs designed to protect America’s 
agriculture by the prevention, control and eradication of plant pests is 
dependent upon the compliance of individuals such as the respondent. 
Without the adherence of these individuals to federal regulations concerned 
with the prevention of the spread of plant pests, the risk of the undetected 
spread of plant pests is greatly increased. Mr. Tamiya stated evasion of the 
quarantine could result in an infestation of plant pests or even a fruit fly on 
the continental United States. Mr. Tamiya testified that "Fruit fly eradication 
costs in the past decade or so have amounted to about $200 million in just 
eradication costs alone." (Tr. 74). 

Mr. Tamiya testified that he felt that sanctions are an important part of 
the Domestic Mail Program: "In all of our work sanctions become very 
important, because you need a sanction when you have a rule, to prevent 
people from -- in our case spreading plant pests. The sanctions have to be 
substantial enough to mean something, so the person will not do it again, and 
it will also deter others in similar situations." (Tr. 75-76). 

The Administrator believes that compliance and deterrence can now be 
achieved only with the imposition of the seven thousand, five hundred dollars 


*The Act of just offering the [regulated item] to a common carrier for shipment without a 
valid certification is a violation of 7 C.F.R. § 318.13(b)."_ Jn re: Teofilo Benicta, 51 Agric. Dec. 
1341 (1992). 
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($7,500.00) civil penalty requested. The Administrator’s recommendation "as 
to the appropriate sanction is entitled to great weight, in view of the 
experience gained by the [Administrator] during [his] day-to-day supervision 
of the regulated industry." Jn re: S.S. Farms Linn County, Inc., et al., at 476. 
The Administrator also seeks as a primary goal the deterrence of other 
persons similarly situated to the respondent. In re: Indiana Slaughtering Co., 
35 Agric. Dec. 1822, 1831 (1976). 

It is the Department’s position that imposition of a civil penalty of the 
seven thousand, five hundred dollars ($7,500.00) is necessary to effectuate the 
purposes of the Hawaii Quarantine, to obtain respondent’s compliance with 
the Hawaii Quarantine, and to deter violations of that Hawaii Quarantine by 
others similarly situated. The civil penalties imposed by the Secretary for 
violations of his quarantine regulations should be sufficiently large to serve as 
an effective deterrent not only to the respondent but also to other potential 
violators. It is well settled that the financial condition of a respondent should 
not be considered as a mitigating circumstance in a Plant Quarantine Act 
case. Furthermore, if the person cannot pay the penalty imposed, 
arrangements usually can be made to pay the civil penalty over a period of 
time. In re: Kaplinsky, 47 Agric. Dec. 613 (1988). 

Mr. Tamiya testified that he believes that the requested civil penalty was 
appropriate because of the frequency of the shipments, the size of the 
shipments, the insect pests found, the possible economic effects they would 
have had if they had gone to the mainland. (Tr. 77). The civil penalty of 
seven hundred, fifty dollars ($750.00) per violation requested in the complaint 
is consistent with civil penalties requested and assessed in similar 
circumstances. See In re: Robert L. Heywood, 52 Agric. Dec. _, 1993 WL 
485929 (U.S.D.A.) (P.Q. Dkt. No. 91-58, Aug. 18, 1993); In re: Sherry A. 
Brengle, 52 Agric. Dec. __, 1992 WL 18994 (U.S.D.A.) (1993) (Default 
Decision); Jn re: Teofilo Benicta, 51 Agric. Dec. 1341 (1992) (Default 
Decision); Jn re: Cu Cuong, 51 Agric. Dec. 1351 (1992) (Default Decision); Jn 
re: Alfredo Tabon, 51 Agric. Dec. 1337 (1992) (Default Decision); Jn re: R. 
Kim, 51 Agric. Dec. 1325 (1992) (Default Decision). 

Under USDA’s sanction policy "great weight is given to the 
recommendation of the officials charged with the responsibility for 
administering the regulatory program.” Jn re: Spencer Livestock Commission 
Co., 46 Agric. Dec. 268, 447, aff'd, 841 F.2d 1451 (9th Cir. 1988). "* * * in 
order to achieve the congressional purpose and to prevent the importation 
into the United States of items that could be disastrous to the United States 
agricultural community, it is necessary to take a hard-nosed approach and 
hold violators responsible for any violation irrespective of lack of evil motive 
or intent to violate the quarantine laws.” Jn re: Mercedes Capistrano, 45 Agric. 
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Dec. 2196, 2198 (1986). Accord, In re: Rene Vallalta, 45 Agric. Dec. 1421 
(1986). 

At the oral hearing, the respondent made various contentions, including: 
"There is actually nothing tying us to the shipment, other than questions by 
two of the agricultural inspectors from my wife [respondent], and that’s not 
necessarily the same shipment she’s talking about" (Tr. 83); in testifying on 
her own behalf, respondent explained how produce she received from others 
were dirty and the effort she and her family made to clean such; and, as per 
her representative, "* * * we turned to noncompliance only because the 
inspectors told us to go away." (Tr. 93). 

Premised upon an evaluation and consideration of the entire record, the 
complainant has proven its case, and, the sanction sought is reasonable under 
the circumstances. 

For the foregoing reasons, respondent should be ordered to pay the 
requested civil penalty of seven thousand, five hundred dollars ($7,500.00). 

All motions, contentions, and requests of the parties have been duly 
considered, and, to the extent not adopted, they are denied as not legally 
sustainable and/or irrelevant and immaterial to the issues here involved. 


Order 


Respondent Ha Chrones d/b/a HA Distributors is hereby assessed a civil 
penalty of Seven Thousand, Five Hundred Dollars ($7,500.00) ($750.00 per 
violation), which shall be payable to the "Treasurer of the United States” by 
certified check or money order, and shall be forwarded to the United States 
Department of Agriculture, APHIS Field Servicing Office, Accounting Section, 
P.O. Box 3334, Minneapolis, Minnesota 55403 within thirty (30) days from the 
effective date of this Order. Respondent shall indicate on the check or money 
order that payment is made in reference to P.Q. Docket No. 93-19. 

This decision and order shall become final without further proceeding 
thirty-five (35) days after service hereof unless appealed to the Judicial Officer 
within thirty (30) days after service, as provided in the Rules of Practice (7 
C.F.R. §§ 1.130 et seq., 1.142, 1.145). 

Copies of this Decision and Order shall be served upon the parties. 

[This Decision and Order became final May 14, 1994.-Editor] 
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COURT DECISION 


CHARLENE HAGUS, D.V.M. v. MICHAEL ESPY, SECRETARY, UNITED 
STATES DEPARTMENT OF AGRICULTURE. 

CV-F-93-5309 OWW. 

Filed March 14, 1994. 


Veterinary accreditation - Suspension of accreditation unlawful - Notice and opportunity to 
comply provisions of 5 U.S.C. § 558 (c) - Agency interpretation of the APA - Willfulness - 
License defined. 


The district court vacated the Departmental decision which suspended a veterinarian’s 
accreditation for violations of the Standards for Accredited Veterinarians. Under the broad 
interpretation applied in the Ninth Circuit, veterinary accreditation constitutes a license for 
purposes of the APA provision, 5 U.S.C. § 558(c), which requires that, except in cases of 
willfulness, a license may not be suspended unless the licensee is given written notice of the facts 
warranting suspension and an opportunity to comply with all requirements. The court rejected 
the Judicial Officer’s premise that section 558(c) does not apply to accreditation because 
accredited veterinarians perform a governmental function. An Agency's interpretation of the 
APA, as opposed to a statute it is charged with implementing, is not entitled to deference. The 
Judicial Officer’s interpretation of section 558(c) conflicts with case law. The underlying 
violation involved submission of a test specimen with incorrect identification of the animal from 
which the blood was drawn. The veterinarian relied upon the owner to direct her to a particular 
cow which was to be retested following a positive brucellosis result. The veterinarian did not 
verify the animal’s identification by checking its eartag. The court concluded that before 
Suspension proceedings were instituted the veterinarian did not have notice of the parameters 
of acceptable conduct under the standards, which do not require the veterinarian to personally 
check the eartag of each animal. The suspension therefore was imposed without affording the 
veterinarian an opportunity to comply with requirements. An internal memorandum stating that 
suspension or revocation of accreditation could result from violations of the standards is not a 
“regulation” sufficient to provide notice and in any event was not given to the veterinarian until 
after the events at issue. Nor did the veterinarian receive relevant notice from a prior unrelated 
letter of warning. The evidence does not warrant a finding of willfulness. The Department’s 
witness declined to characterize the violations as willful and the ALJ found that the veterinarian’s 
actions were not egregious or in careless disregard of the standards. The "public health, interest 
or safety" exception to section 558(c), which has been narrowly interpreted to apply only in 
unusual and urgent situations, is not applicable to this case. 


Before Oliver W. Wanger, U.S. District Judge. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF CALIFORNIA 


MEMORANDUM AND ORDER RE: 
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 
AND PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 


I. 
INTRODUCTION 


Plaintiff is an “Accredited Veterinarian” under the provisions of 9 C.F.R. 
Parts 160-162. This is an Administrative Procedure Act ("APA") review action 
arising out of an administrative complaint brought against plaintiff by 
defendant, the United States Department of Agriculture ("USDA"), pursuant 
to regulations governing the accreditation of veterinarians, 9 C.F.R. § 160.1 et 
seq. Both parties have moved for summary judgment. 


Il. 
SUMMARY JUDGMENT STANDARD 


The Court shall render summary judgment "if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the affidavits, 
if any, show that there is no genuine issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law." Fed. R. Civ. P. 
56(c). An issue is “genuine” only if there is a sufficient evidentiary basis on 
which a reasonable jury could find for the nonmoving party. Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). A factual dispute is "material" 
only if it might affect the outcome of the suit under governing law. Jd. at 248. 

The moving party “always bears the initial responsibility of informing the 
district court of the basis for its motion, and identifying those [portions of the 
record] which it believes demonstrate the absence of a genuine issue of 
material fact." Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). With respect 
to an issue on which the nonmoving party will bear the burden of proof at 
trial, the burden on the moving party may be discharged by pointing out that 
there is an absence of evidence to support the nonmoving party’s case. Id. at 
325. To defeat summary judgment, the nonmoving party must respond with 
specific facts of record that contradict the facts identified by the movant and 
may not rest on mere denials. Jd. at 321 n.3 (quoting Fed. Rule Civ. P. 
56(e)). Summary judgment is appropriate if the nonmoving party fails to 
"make a showing sufficient to establish the existence of [every] element 
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essential to" his or her case. /d. at 322-24. However, all inferences must be 
drawn and all doubts resolved in favor of the nonmoving party. Matsushita 
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); United States 
v. Diebold, Inc., 369 U.S. 654, 655 (1962). 


II. 
UNDISPUTED FACTS 


The following undisputed facts led’ to the filing of the administrative 
complaint against plaintiff. On February 7, 1990, plaintiff bled a herd of cattle 
for Brucellosis testing. The blood samples were sent to a laboratory and it 
was discovered that a cow with eartag # 41 VFT 1243 ("1243") had a positive 
reading (AR 135). Because there was an insufficient quantity of blood to do 
a further test, the Veterinarian-in-Charge of the Fresno California District 
requested that a second blood sample be drawn (AR 136). Plaintiff asked the 
owner of 1243 to separate the cow, returned to the ranch and bled the 
separated animal and submitted the results to the laboratory (AR 491-92). 
The results of the second test were negative (AR 492). As a result of a follow 
up test, it was determined that plaintiff had bled two different animals. 

Later in February, plaintiff had a meeting about the matter with a 
government official who told her she is required to read all eartags on all 
cows (AR 144). In June, Dr. James Roswurm, the area Veterinarian-in- 
Charge, sent plaintiff a letter stating that there were reasons to believe 
plaintiff had violated Standards for Accredited Veterinarians ("standards") by 
submitting the blood sample that was not from cow 1243. In the letter, 
Roswurm alleged that plaintiff violated 9 C-F.R. 161.3 §§ 3(b) and 3(g). 
Paragraph (b) provides: 


An accredited veterinarian shall not issue or sign any certificate, form, 
record or report, or permit such a certificate, form record or report to 
used [sic] until, and unless, it has been accurately and fully completed, 
clearly identifying the animals to which it applies, and showing the 
dates and results of any inspection, test, vaccination, or treatment the 
accredited veterinarian has conducted, except as provided in paragraph 
(c)' of this section. The accreditated veterinarian shall distribute 


‘Paragraph (c) applies when an accredited veterinarian issues or signs any certificate, form, 
record, or report which reflects the results of any inspection, test, vaccination or treatment 
performed by another accredited veterinarian. 
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copies of certificates, forms, records, and reports, according to 
instructions issued to him or her by the Veterinarian-in-Charge. 


Paragraph (g) provides: 


While performing accredited work, an accredited veterinarian shall take 
such measures of sanitation as are necessary to prevent the spread of 
communicable diseases of animals by the accredited veterinarian. 


Attached to Roswurm’s letter was a notice from the USDA to its 
Veterinarians-in-Charge dated February 1984 which stated that as “decision 
guidelines" for violations of the standards, paragraphs (b) and (g) were 
considered “major subsections" of the standards, and that an accredited 
veterinarian violating a major subsection could have his or her accreditation 
suspended for 90 days to 12 months or revoked (AR 146). ‘ 

Previously, in 1987, plaintiff had received a warning letter which alleged 
that over a year before she had allowed the interstate movement of cattle 
without a copy of the form containing animal identification information 
accompanying the cattle (AR 146). 


IV. : 


PROCEDURAL BACKGROUND 


Seema es 


On March 19, 1991, the USDA filed an administrative complaint alleging 
that plaintiff violated 9 C.F.R. §§ 161.3(b), (d) and (h), but not (g) (AR 
146). Paragraph (d) provides: 


An accredited veterinarian shall perform official tests, inspections, 
treatments, and vaccinations and shall submit specimens to designated 
laboratories in accordance with Federal and State regulations and 
instructions issued by the Veterinarian-in-Charge or the State Health 
Official, or both. 


Paragraph (h) provides: 





An accredited veterinarian shall keep himself currently informed on the 
Federal and State regulations that are provided to him or her by the 
Veterinarian-in-Charge, or by a State Official through the Veterinarian- 


The regulations are quoted as they were by the JO. 


Se gn re 
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in-Charge, governing the movement of animals, and on procedures 
applicable to disease control and eradication programs, including 
emergency programs, and on definitions, regulations, and standards 
under the Animal Welfare Act, and any legislation amendatory thereof, 
and on regulations under the Horse Protection Act of 1970, and any 
legislation amendatory thereof. He shall carry out all his 
responsibilities under the applicable Federal programs and cooperative 
programs in accordance with such regulations and instructions issued 
to him by the Veterinarian-in-Charge or the state Animal Health 
Official, or both. 


The complaint alleged that on or about February 8, 1990, plaintiff: 
(1) signed a Brucellosis Test Record # D0257017 before 
ascertaining that it was accurately and fully completed; 

(2) permitted Brucellosis Test record # D0257017 to be used before 
ascertaining that it was accurately and fully completed; 

(3) _ failed to perform official tests, inspections and submit specimens 
in accordance with the regulations; and 

(4) failed to keep herself currently informed on the Federal and 
State regulations and procedures applicable to disease control and 
eradication programs (Administrative Record ("AR") 5-8). 


The USDA requested a one year suspension of plaintiff's accreditation (AR 
8). 

On April 3, 1991, plaintiff filed an answer, denying all material allegations 
(AR 11-17). On June 3, 1992, an Administrative Law Judge ("ALJ") held a 
hearing in Fresno, CA (AR 31, 324). On September 2, 1992, the ALJ filed his 
Decision and Order (AR 141-153). The ALJ found that plaintiff had signed 
and permitted Brucellosis Test Record # D0257017 to be used when it did 
not correctly identify the animal tested (AR 153). The ALJ concluded that 
plaintiff violated only § 161.3(b) and suspended plaintiff's accreditation for 60 
days (AR 153). 

On October 9, 1992, the USDA filed a Petition of Appeal (AR 163-178). 
On November 9, 1992, plaintiff filed a reply and a cross appeal (AR 182-204). 
On April 15, 1993, the Judicial Officer ("JO") held that plaintiff violated § 
161.3(b) twice, by signing the certificate and allowing its use, and that she also 
violated §§ (d) and (h). The JO suspended plaintiffs accreditation for one 
year (AR 227-282). 

On May 6, 1993, plaintiff filed the present action seeking judicial review 
of the administrative proceedings. On May 13, 1993, the JO stayed the 
suspension until judicial review was complete (AR 322). Plaintiff challenges 
the decision to suspend her accreditation for one year on the grounds that: 
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(1) the USDA failed to comply with 5 U.S.C. § 558(c) because the 
USDA did not give plaintiff notice and an opportunity to comply 
before sanctions were imposed; 

(2) the USDA abused its discretion by finding her actions willful; 
(3) the sanction the JO imposed is cumulative punishment contrary 
to law; 

(4) the sanction the JO imposed is based upon an internal 
memorandum that was not adopted pursuant to the APA and thus is 
contrary to law; 

(5) the sanction imposed is an abuse of discretion as excessive and 
out of line with the Secretary’s earlier decisions. 


On January 14, 1994, defendant filed a motion for summary judgment, 
arguing that the procedures it employed in suspending plaintiffs veterinary 
accreditation complied with the APA and constitutional requirements and that 
defendant’s acts were not arbitrary, capricious, an abuse of discretion, or 
contrary to law. {n its motion for summary judgment, defendant contends that 
§ SS&(c) does not apply because veterinary accreditation is not a license, and 
further, that even if § 558(c) does apply, defendants complied with § 558(c). 
Defendant also contends that the one year suspension is appropriate and 
complies with the APA. 
On January 18, 1994, plaintiff filed a motion for summary judgment, 
asserting that: 


(1) _ there is no substantial evidence in the record to support the JO’s 
finding of willfulness; 

(2) the JO’s definition of willful is erroneous as a matter of law; 
(3) plaintiff was not given notice pursuant to § 558(c) and had no 
opportunity to comply prior to the institution of any suspension 
proceedings; 

(4) _ the public health, safety and interest exception of § 558(c) does 
not apply; 

(5) the governmental function exception to § 558(c) has been 
judicially rejected? 

(6) prior unrelated warning letters did not constitute notice under 
§ 558(c); 

(7) the ALJ’s determination prohibiting cumulative punishment is 
correct and the judicial officer erred when he cumulated the 
punishment. 


On February 14, 1994, plaintiff filed a reply to defendant’s motion for 
summary judgment. Plaintiffs reply argues that: 
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(1) _ the scope of review is determined under the substantial evidence 
standard of 5 U.S.C. § 706(2)(E); 

(2) application of the substantial evidence standard compels the 
conclusion that there is no evidence plaintiff willfully violated the 
standards for accredited veterinarians; 

(3) the USDA is barred from contending that the accreditation is 
not a license; 

(4) _ plaintiff had no notice and opportunity to achieve compliance; 
(5) _ the sanction imposed was excessive, based on ad hoc regulations 
and constituted improper cumulative punishment. 


On February 22, 1994, defendant filed a reply to plaintiffs motion for 
summary judgment. In its reply, defendant concedes that § 706’s substantial 
evidence rule applies. Defendant’s reply argues that the essence of the 
question before the Court is whether the procedural requirements of § 558(c) 
should have been applied to plaintiff and that the key to that question is 
whether plaintiff's conduct was “willful.". Defendant’s reply asserts that: 

(1) _ if plaintiff's conduct was willful, as that term is used in § 558(c), 

then she was not entitled to the procedural protections of § 558(c); 

(2) if it is determined that plaintiff's conduct was not willful, the 

question is whether the USDA gave her notice and opportunity to be 

heard when, on July 1, 1987 it issued her a warning letter in response 

to a prior violation of the standards; 

(3) if the USDA provided plaintiff procedural protections to which 

she was entitled, did the JO have the authority under the law to impose 

the maximum penalty of a one year suspension of her accreditation. 


On February 28, 1994, plaintiff filed a “Closing Memorandum of Points 
and Authorities in Support of Motion for Summary Judgment.” The "Closing 
Memorandum" argues that: (1) the USDA is attempting to circumvent clear 
Congressional intent giving license holders a second chance to comply with 
regulations prior to any sanction proceedings are instituted, and (2) the 
regulation at issue does not impose strict liability. 


V. 
STANDARD OF REVIEW 
Section 706 of Title 5 provides: 


To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, 
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interpret constitutional and statutory provisions, and determine 
the meaning or applicability of the terms of the agency action. 
The reviewing court shall: . . . 


(2) hold unlawful and set aside agency action, findings, 
and conclusions found to be- .. . 


(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with the law; . . . 


(E) unsupported by substantial evidence in a case subject 
to sections 556 and 557 of this title or otherwise reviewed 
on the record of an agency hearing provided by statute; 


In making the foregoing determinations, the court shall review 
the whole record or those parts cited by a party, and due 
account shall be taken of the rule of prejudicial error. 


5 US.C. § 706. 

Defendant concedes that § 706(2)(E) applies in the present case because 
7 CFR. §§ 1.130 et seg. require that proceedings following the lodging of a 
formal complaint under 9 C.F.R. § 162.13, for violations of regulations 
governing the discipline of accredited veterinarians, as set forth in 9 C.F.R. §§ 
160 et seq., shall be conducted in accordance with the Rules of Practice 
Governing Formal Adjudicatory Proceedings Instituted By the Secretary 
Under Various Statutes.’ Under § 706 (2)(E), the factual findings of the JO 
must be upheld if supported by substantial evidence in the record. Parchmen 
v. Hamilton, 852 F.2d 858, 863 (6th Cir. 1988) (citing Blackfoot Livestock 
Comm’n v. Dep’t of Agric., 810 F.2d 916, 920 (9th Cir. 1987)). "Substantial 
evidence means such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion." Jd. If substantial evidence supports a 


*Section 1.130(b) provides that: 
The rules of practice shall also be applicable to: . . . 


(2) Adjudicatory proceedings under the regulations promulgated under 
the Animal Quarantine and Related Laws (21 U.S.C. et seq.), for the 
suspension or revocation of accreditation of veterinarians, (9 C.F.R. 
parts 160, 161). 
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finding that the APA or regulations were violated, the Secretary is given broad 
discretion to determine the appropriate sanction. Jd. 

However, the “scope of review" provisions § 706(2) are cumulative. Ass’n 
of Data Processing v. Board of Governors, 745 F.2d 677, 683 (D.C. Cir. 1984) 
("Data Processing") (opinion by then Judge Scalia). An agency action which 
is supported by the required substantial evidence may in another regard be 
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law." See id. Under § 706(2)(A), agency action will be set aside as 
arbitrary and capricious if the agency lacked support in the administrative 
record for its factual assumptions or otherwise abused its discretion - for 
example where there is an abrupt and unexplained departure from agency 
precedent. See id. 


Under the “arbitrary and capricious" standard the scope of review is a 
narrow one. A reviewing court must "consider whether the decision 
was based on a consideration of the relevant factors and whe*her there 
has been a clear e:. r of judgment... . Although this inqu. y into the 
facts is to be searching and careful, the ultimate standard ot review is 
a narrow one. The court is not empowered to substitute its judgment 
for that of the agency. The agency must articulate a "rational 
connection between the facts found and the choice made.” “While we 
may not supply a reasoned basis for the agency’s action that the agency 
itself has not given, * * * we will uphold a decision of less than ideal 
clarity if the agency’s path may reasonably be discerned." 


Bowman Transp., Inc. v. Arkansas-Best Freight System, Inc. 419 U.S. 281 at 286 
(1974). 


VI. 
DISCUSSION 


Even if defendant’s suspension of plaintiff's accreditation complied with the 
regulations governing “Formal Adjudicatory Proceedings Instituted By The 
Secretary Under Various Statutes," the suspension is nevertheless invalid if the 
Department failed to comply with the requirements of the APA. See Air 
North America v. DOT, 937 F.2d 1427, 1436 (9th Cir. 1991) ("ANA"). 

Plaintiff argues that Title 5 U.S.C. § 558(c) of the APA applies in the 
present case. Section’558 governs "[i}mposition of sanctions, determination of 
application for licenses; suspension, revocation, and expiration of licenses." 
Under § 551, “license: 
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includes the whole or part of an agency permit, certificate, approval, 
registration, charter, membership, statutory exemption or other form 
of permission." 


5 US.C. § 551(8). 
Section 558(c) provides in relevant part: 


Except in cases of willfulness or those in which public health, interest, 
or safety requires otherwise, the withdrawal, suspension, revocation or 
annulment of a license is lawful only if, before the institution of agency 
proceedings therefor, the licensee has been given: 
(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 
(2) opportunity to demonstrate of achieve compliance with all 
lawful requirements. 


5 U.S.C. § 558(c) (emphasis added). 

What proceedings 558(c) requires before a license may be withdrawn is an 
issue that has not been conclusively resolved. See ANA, 937 F.2d at 1437 n.9. 
Some courts have held that § 558 requires an agency to conduct proceedings 
in accordance with 5 U.S.C. §§ 556 and 557. See, e.g., New York Path. & X- 
Ray Lab. Inc. v. INS, 523 F.2d 79, 82 (2d Cir. 1975). In New York Path. & X- 
Ray Lab, Inc. v. INS, the Second Circuit held that §§ 556 and 557 mandate 
that an agency proceed on notice and provide interested parties the 
opportunity to be heard. See id. When the delegating statute directs the 
agency to conduct a hearing according to §§ 556 & 557, the agency essentially 
must conduct the equivalent of trial. See K. Davis, Administrative Law of the 
Eighties § 6.3. Nonetheless, courts consistently have held that § 558(c) 
requires that a party be given notice and the opportunity to comply, i.e., a 
"second chance," before his or her license can be revoked. 

Defendant contends that the requirements of § 558(c) do not apply 
because plaintiff's accreditation is not a "license" within the meaning of § 
558(c). The ALJ did not address the issue of § 558(c)’s applicability, citing 
a previous decision by the Secretary that took the position that veterinary 
accreditation is not a license (AR 150); 

The JO based his determination that 558(c) did not apply on the ground 
that: 


it has long been the view of this Department that accredited 
veterinarians are not subject to the foregoing "second chance" 
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provisions of the [APA] because they are engaging in essentially 
a governmental function (AR 242). 


The JO further stated that, even if § 558(c) applies, 


the public interest exception should permit the USDA to suspend a 
veterinarian’s accreditation without giving notice in writing and an 
opportunity to achieve compliance (AR 244). 


The JO found that, 


in any event, [plaintiff's] conduct was willful within the meaning of 5 
U.S.C. § 558(c), and therefore, notice and opportunity to achieve 
compliance was not necessary. A violation is willful, within the 
meaning of the Administrative Procedure Act, if a person carelessly 
disregards regulatory requirements. Even on the stricter standards 
followed in some circuits, either because she carelessly disregarded 
regulatory requirements or blatantly disregarded regulatory 
requirements (AR 242) and that she had received notice by the prior 
1987 warning since: The health certificate for the movement of 
interstate cows involved in the prior warning relates the same 
Brucellosis eradication Program involved here (AR 246).” sic] 


An agency’s interpretation of the APA as opposed to the statute it is 
charged with implementing is not entitled to deference. See ANA, 937 F.2d 
at 1436. Upon its own independent examination of § 558(c), the Ninth Circuit 
has determined that the APA definition of a license is extremely broad. See 
id. at 1437. 5 U.S.C. § 551(8) “includes the whole or part of any agency 
permit, certificate, approval, registration, character, membership, statutory 
exemption, or other form of permission." No authority has been cited, nor has 
any been found, holding that veterinary accreditation is or is not a license for 
the purpose of § 558(c). In light of the "extremely broad" interpretation given 
to license by the Ninth Circuit, see id. at 1437, plaintiff's accreditation falls 
within the meaning of "license." The accreditation is, at a minimum, approval, 
or permission to act as an accreditated veterinarian. 

Section 558(c)’s requirements of notice and opportunity to correct apply 
except in cases of willfulness or as required by the "public health, interest, or 
safety." The exceptions of § 558(c) have been interpreted by the courts to 
apply only to unusual, urgent situations: 


Congress recognized that licensees "are subjected to irreparable injuries 
unless safeguards are provided. The purpose of this section is to 
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remove the threat of disastrous, arbitrary, and irremediable 
administrative action." Administrative Procedure Act: Legislative 
History, S. Doc. No. 248, 79th Cong., 2d Sess. 368 (1946). The 
legislative history further indicates that this “section is designed to 
preclude the withdrawal of licenses, except in cases of willfulness or the 
stated cases of urgency, without affording the licensee an opportunity 
for the correction of conduct questioned by the agency." S. Doc. No. 
248, supra at 35. The demonstrable facts must fully and fairly warrant 
application of the exceptions, “Willfullness_must___be manifest.” 
Administrative Procedure Act, S. Rep. No. 752, 79th Cong., 1st Sess. 
25-26 (1945) reprinted in Administrative Procedure Act: Legislative 
History, S. Doc. No. 248, supra, at 211-212. 


Holt Hauling and Warehousing System, Inc. v. U.S. Customs Service, 650 F. 
Supp. 1013, 1016-1017 (CIT 1986) (emphasis added) ("Holt"). 

“Willfulness has been defined as the (1) intentional performance of an act 
which is prohibited, irrespective of evil motive or reliance on erroneous advice, 
or (2) action which carelessly disregards statutory requirements.” Jd. at 1017. 
The Ninth Circuit has held that the agency has the burden to show that the 
act was willful. See Lawrence v. Commodity Futures Trading Commission, 759 
F.2d 767, 773 (9th Cir. 1985). In Lawrence, the Ninth Circuit held that to 
establish willfulness, the agency “only needed to show that Lawrence’s ongoing 
failure to act was intentional as opposed to accidental." Jd. Citing the Ninth 
Circuit’s decision in Lawrence, the Holt Court explained: 


In the cases applying the willfulness exception in § 558(c), the licensees 
either received prior warning letters, Goodman v. Benson, 286 F.2d 
896; Lawrence v. Commodity Futures Trading Commission, 759 F.2d 
767, or were subject to a previous court order, American Fruit 
Purveyors, Inc. v. United States, 630 F.2d 370; Lawrence v. Commodity 
Futures Trading Commission, supra, informing them that their conduct 
was not statisfying agency regulations. In each instance the licensee 
again disregarded the warning or orders by engaging in similar conduct. 


Holt, 650 F. Supp. 1013, 1017-18. 

Defendant suggests that it impliedly found willful conduct on plaintiff's part 
since the decision to revoke plaintiff's accreditation was based on the decision 
of the JO who concluded that plaintiffs conduct was willful. The JO found: 


“This refers to § 9(b) of the A.P.A. of 1946, the predecessor section to § 558(c), almost 
identical in language, as to the pertinent parts. 
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[Plaintiff's] violations here are egregious for a number of reasons. First 
Dr. Montgomery [the Veterinarian-in-Charge] told [plaintiff] that he 
wanted [plaintiff] to rebleed "1243" because the cow had reacted 
positive to the test for brucellosis. This alerted [plaintiff] to the fact 
that there was a possibility of the spread of brucellosis. [Plaintiff] 
admitted that a positive test for brucellosis was extremely rare in her 
practice, "[m]aybe not even one positive test a year" (AR 480). In 
addition, [plaintiff] had only one animal to identify and rebleed. 
Moreover, [plaintiff] could very easily have ascertained the identity of 
the one animal merely by reading its eartag while the animal was 
being held in the chute . . . [Plaintiff's] conduct here was in blatant 
disregard for the Standards for Accredited Veterinarians (AR 239-40). 


Even if the standards themselves impose strict liability, that does not mean 
that plaintiffs conduct was willful within the meaning of § 558. The evidence 
does not show that plaintiff received notice from prior warning letters, 
sufficient to allow her to bring her conduct into conformance, or that she was 
subject to a previous court order, as the courts appear to require for a finding 
of willfulness under 558(c). The ALJ found that plaintiff's actions were not 
egregious or in careless disregard of the standards (AR 151-52). 

Defendants concede that the standards themselves do not require that a 
veterinarian personally check the eartag. An internal memorandum, not 
revealed to plaintiff until after the violations, is not a "regulation" sufficient to 
provide notice (see AR 149). 

The record indicates that defendant did not think plaintiff's conduct was 
willful, before it instituted the suspension proceeding without giving plaintiff 
the opportunity to comply. Defendant initially argued that it did not need a 
finding of willfulness because it was not required to comply with § 558(c). 
Defendant’s witness stated that under the standards willfulness would be 
fraud, and could not testify that plaintiff acted willfully (AR 387). There is no 
allegation plaintiff engaged in fraud. In addition, in the 1987 letter to plaintiff, 
the Veterinarian-in-Charge recognized that plaintiff was "very thorough in 
preparation of health certificates" (AR 246). The letter stated that the 
Veterinarian-in-Charge: 


decided to issue a warning in this instance in lieu of taking action to 
suspend or revoke your veterinary accreditation,> since: 


‘In the absence of any reference to a previous warning and opportunity to comply, it appears 
that the Veterinarian-in-Charge was unaware of, or believed that § 558(c) did not apply to the 
suspension or revocation of veterinary accreditation. 
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1. The movement of livestock in question did meet all the 
health requirements of the réceiving State; and 

2. You have been very thorough in preparation of health 
certificates since the violation (AR 246). 


There is. not a reasonable basis to support the conclusion that the 
government has met its burden to show that plaintiff's conduct was willful and 
exempt from § 558(c). The demonstrable facts do not appear to “fully and 
fairly’ warrant the application of the willfulness exception to § 558(c). The 
willfulness is not "manifest." Proof at the hearing was to the contrary. The 
JO’s determination was not based on any findings of willfulness by the ALJ. 

The JO’s conclusion that § 558(c) does not apply to accreditation of 
veterinarians, based on the Secretary’s determination that it does not apply 
because accredited veterinarians engage in a "governmental function,” is not 
a sufficient basis to avoid § 558(c), because the Secretary’s interpretation of 
the APA is not entitled to deference by the Court and is inconsistent with 
Ninth Circuit case law. 

The public interest exception has been construed narrowly by the Ninth 
Circuit. In ANA, the Ninth Circuit flatly rejected the Department of 
Transportation’s claim that, since it decided automatic revocation of airlines’ 
certificates of authority to provide air transportation was in the public interest, 
its revocation of Air North America’s certificate fit within section 558(c)’s 
“public interest" exception. The Ninth Circuit reasoned: 


The Department’s proposed interpretation would render section 558(c) 
nonsensical. The Department would limit section 558(c) to cases in 
which the agency revoked a license though it did not believe the 
revocation to be in the public interest. Yet every agency action is 
taken because the agency believes the action to be in the public 
interest, at least in theory. Thus, to read section 558(c) as the 
Department proposes would nullify every word of that section except 
the “public interest" exception, and the “public interest" clause would 
swallow the section. A number of courts have had occasion to address 
the meaning of exception clauses like that in section 558(c). Not 
surprisingly, these courts have uniformly concluded that such exceptions 
are directed to unusual, emergency, situations. See Air East, Inc. v. 
National Transportation Safety Board, 512 F.2d 1227 (3d Cir.), cert. 
denied, 423 U.S. 863, 96 S.Ct. 122, 46 L. Ed. 2d 92 (1975); Nader v. 
FAA, 142 U.S. App. D.C. 264, 440 F.2d 292 (D.C. Cir. 1971); New 
England Air Express v. CAB, 90 U.S. App. D.C. 215, 194 F.2d 894 (D.C. 
Cir. 1952). Cf. United States v. Vertol H21C, 545 F.2d 648 (9th Cir. 
1976) (considering Fifth Amendment due process). It is apparent that 
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there was no such emergency in this case. As such, section 558(c)’s 
“public interest" exception is inapplicable. 


ANA, 937 F.2d at 1437 n.8 (emphasis added); cf. New York Path, & X-Ray 
Lab, Inc. v. INS, 523 F.2d 79, 83 (2d Cir. 1975) (the INS’s designation of 
certain approved facilities to conduct medical examinations of immigrant 
aliens constitutes a license within the meaning of the APA). 

The JO’s finding that defendant complied with § 558 before instituting 
suspension proceedings against plaintiff also is not supported by substantial 
evidence. In ANA, the Ninth Circuit explained: 


We turn to the question whether the Department complied with section 
558(c) by giving AirNA adequate notice and adequate opportunity to 
correct its shortcomings. First, we must decide whether the notice 
given AirNA was sufficient for section 558(c) purposes. The parties 
agree that AirNA was given notice of Rule 204.8’s requirements at the 
time that the rule became effective, eighteen months before AirNA’s 
license was revoked. The statute does not explain what constitutes 
adequate notice. See 5 U.S.C. §§ 558(c); 551.° The Legislative history 
also seems barren. See H. Rep. 79-1980, 79th Cong., 2d Sess. (1946). 
However, some guidance is provided by the general policies that 
underlie section 558(c). “Congress enacted section 9(b) [§ 558(c)] to 
afford licensees ‘an opportunity to comply with the requirements’ of 
license before termination." Atlantic Richfield, 774 F.2d at 1200 
(quoting Attorney General’s Manual on the Administrative Procedure 
Act 91 (1947); see also Gallagher & Ascher Co. v. Simon, 687 F.2d 1067 


‘The Court noted: 


There is at present a split among the circuits as to whether section 558(c)’s 
requirements of notice and opportunity to correct create an obligation that the 
agency conduct a full adjudicatory hearing. See New York Pathological & X-Ray 
Labs, Inc. v. INS, 523 F.2d 79, 82 (2d Cir. 1975) (holding that a full adjudicatory 
hearing is required under § 558(c)); Gallaher & Ascher Co. v. Simon, 687 F.2d 
1067, 1074-76 (7th Cir. 1982) (holding that section 558(c) does not require a full 
adjudicatory hearing). We do not reach this question. We have already 
decided that Storer eliminates the need for an adjudicatory factual hearing 
under section 1371(r), since the Department’s rules have eliminated the need 
to resolve factual issues. The same reasoning would eliminate the need for an 
adjudicatory factual hearing under section 558(c) if one were required. See 
Atlantic Richfield Co. v. United States, 249 U.S. App. D.C. 224, 774 F.2d 1193 
(D.C. Cir. 1985) (holding that no adjudicatory section 558(c) hearing is required 
when there are no factual issues in dispute). 
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(7th Cir. 1982). This policy suggests that the key consideration is 
whether the written notice of a regulation’s requirements is sufficient 
to allow the licensee an opportunity to comply with the regulation. 


There is also some guidance to be gleaned from the case law of the 
Ninth Circuit. In Lawrence v. Commodit[y] Futures Trading 
Commission, 759 F.2d 767 (9th Cir. 1985) we noted that the purpose 
of section 558(c) is to provide individuals with an opportunity to correct 
their transgressions before the termination or suspension of their 
licenses. We held that the requirements of section 558(c) had been 
fulfilled because the petitioners had been provided the requisite 
"second chance." See also Great Lakes Airlines, Inc. v. CAB, 291 F.2d 
354 (9th Cir. 1961) [cert. denied, 368 U.S. 890 (1961)] (holding the 
Board’s action against a carrier acceptable, since the carrier was aware 
of the parameters of permissible conduct and there was no unfair 


surprise). 


Both the policies underlying section 558(c) and Ninth Circuit authority 
suggest that notice is sufficient if the notice warns the licensee of the 
parameters of acceptable conduct and thereby prevents unfair surprise. 
Since written notice of Rule 204.8’s requirements was given to AirNA 
eighteen months before that rule was applied to AirNA, AirNA cannot 
persuasively claim unfair surprise. If AirNA was unaware of Rule 
204.8, this lack of awareness was not the fault of the Department. 
However, we pause to highlight that notification issued upon the 
adoption of a regulation will not in all cases be sufficient; a claim of 
unfair surprise may carry significant weight if no notice of a rule’s 
requirements has been given for many years. See Hutto Stockyard, Inc. 
v. United States Department of Agriculture, 903 F.2d 299, 304 (4th Cir. 
1990) (notice given a decade before insufficient). In short, the 
sufficiency of notice is a fact-specific inquiry. Though we find that the 
notice given to AirNA was sufficient, we do not suggest that 
notification given upon the adoption of a regulation will in all cases be 
enough. 


Ia addition to notice of the conduct that may result in a license 
cewacatian, sectiaa FHKE} cequces Chat a licensee be gravided aa 
opportunity to comply with (he relevant rules, or an opportunity ¢o 
demonstrate compliance. Since AirNA was afforded written notice of 
the threat posed to its certificate eighteen months before the certificate 
was revoked, AirNA had sufficient opportunity to bring itself into 
compliance with Rule 204.8. 
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ANA, 937 F.2d at 1437-1438. 

Under ANA, notice is sufficient to comply with § 558(c) if the notice warns 
the licensee of the parameters of acceptable conduct and thereby prevents 
unfair surprise. See id. As discussed above, the standards do not require that 
the veterinarian personally check the eartag. Plaintiff did not receive written 
notice of the requirements of §§ 161.3(d) and (h) until those rules were 
applied to her in the administrative complaint. The administrative complaint 
itself cannot be notice. Plaintiff was not given the opportunity to comply with 
§§ 161.3(b) (d) or (h). Even if plaintiff received adequate notice from Dr. 
Roswurm’s June 1990 warning letter, which referred only to violations of 9 
C.F.R. 161.3 §§ 3(b) and 3(g), she was not given an opportunity to comply 
before suspension proceedings were instituted. 

Defendant concedes the 1987 warning letter was for the entirely "separate 
and distinct violation,” of: 


permitting a health certificate to be used for interstate movement of 34 
cows from California to Utah without including the individual 
identification information on the copy which accompanied the animals 
(AR 246). 


The 1987 letter does not allege the same facts or similar conduct as alleged 
in the present case and was not sufficient notice of opportunity for plaintiff to 
bring herself into compliance with §§ 161.3(b) (d) and (h). See Gallagher & 
Ascher Co. v. Simon, 687 F.2d 1067, 1075 (7th Cir. 1982) (under § 558(c), 
licensee must be given advance written notice of the facts or conduct which 
may warrant the action) (emphasis added); Green v. Brantley, 719 F. Supp. 
1570, 1580 (N.D. Ga. 1989) (subsequent proceedings on other grounds 
omitted) ("The notice requirement of § 558(c) does require that the licensee 
is advised with some specificity of the charges against him prior to 
termination.”) (emphasis added). In the present case, the 1987 letter’s general 
admonition that: 


You should be aware that any future violations of the Standards for 
Accreditated Veterinarians may result in the Department’s suspending 
or revoking your veterinary accreditation (AR 246), 


was asufGicient notice to warn plaintiff of the parameters of acceptable 
conduct required by the standards and thereby prevent unfair surprise three 
years later. In 1990, plaintiff was charged with, and sanctioned for, violations 
of separate standards (and in one instance she was sanctioned twice for the 
same standard), baséd upon her one act of failing to personally read the 
eartag, where none of the standards specifically requires an accredited 
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veterinarian to personally read eartags. Plaintiff now has notice of the 
parameters of acceptable conduct for those standards, but, under § 558(c), she 
must be given an opportunity to comply before suspension or revocation 
proceedings are instituted against her. 

This analysis is not intended to suggest that plaintiff does not have a duty 
of care to perform veterinarian services competently and in compliance with 
rules governing her profession. Particularly, if the owner of the cow was 
responsible for substituting a different animal. 


Vil. 
CONCLUSION 


Because defendant failed to comply with Title 5 U.S.C. § 558(c), the 
suspension of plaintiffs license was unlawful and the agency action is set 
aside. Defendant’s motion for summary judgment is denied. Plaintiff's 
counsel shall submit a form of order consistent with this opinion within five 
(5) days following date of service of this decision. 
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DEPARTMENTAL DECISION 


In ree DURWARD W. STARR. 
V.A. Docket No. 92-1. 
Decision and Order filed March 23, 1994. 


Revocation of accreditation — Failure to comply with regulations, standards, and instructions 
— Notice and opportunity to comply under APA — Licensing — Public health, interest or safety 
exception — Willful — Misuse of ear tags — Misstating identity, number and age of animals 
tested — Misstating test results — Subpoena power — Discovery — Informal conference 
requirement. 


The Judicial Officer reversed the Initial Decision and Order by Judge Kane (ALJ) dismissing the 
Complaint. The Judicial Officer revoked Respondent’s accreditation under the provisions of 
9 CF.R. §§ 160-162. The Judicial Officer found that Respondent violated 9 C.F.R. § 161.3(b) 
by misstating on Tuberculosis Test Records the identity, number and age of animals tested. 
Respondent listed animals as having been tested for tuberculosis, which were not, in fact, tested. 
Respondent signed a Brucellosis Test Record stating that the laboratory results were negative 
when, in fact, the laboratory tests had not yet been performed. Respondent also permitted 
official ear tags to be kept in the custody of someone else prior to official use, in violation of 
9CF.R. § 161.3(j). Although the ALJ erred in precluding Complainant’s counsel from 
questioning an expert witness as to the nature of Respondent’s violations and how they affect 
the disease eradication programs, there is no need for a new hearing for such evidence. There 
is a need for subpoena power because of the important governmental functions performed by 
accredited veterinarians. Discovery is not available in an administrative disciplinary hearing. 
The record in this case does not support a sanction for misstating the age of animals as adult 
on tuberculosis tests in Vermont where the veterinarian, in the exercise of reasonable judgment, 
relies on the farmer’s advice as to which animals are adults subject to TB testing. The 
Department’s failure to hold an informal conference with respect to one of the 12 counts alleging 
violations was harmless error in the circumstances of this case. Veterinarian accreditation is not 
a license subject to the notice requirements of the Administrative Procedure Act (S U.S.C. § 
558(c)), but if it is, the “public health, interest, or safety" exception is applicable. In addition, 
Respondent’s violations were willful, in view of his careless disregard of regulatory requirements. 


Darlene Bolinger, for Complainant. 
Robert B. Hemley, Burlington, VT, for Respondent. 


Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture, under the regulations (9 C.F.R. § 160.1 et seq.) 
promulgated pursuant to the Animal Quarantine and Related Laws (21 U.S.C. 
§ 111 et seq.). On June 28, 1993, Administrative Law Judge Paul Kane (ALJ) 
issued an Initial Decision and Order dismissing the Complaint. 

The Complaint alleges 12 separate violations by Respondent of the 
Standards for Accredited Veterinarians in 9 C.F.R. § 161.3(b), (d), and (j). 
Particularly, Complainant contends that on one occasion (Count IX), 
Respondent failed to palpate tuberculin injection sites and read the 
tuberculosis test results, and on three occasions, Respondent permitted official 
ear tags to be kept in the custody of persons other than himself prior to 
official use (Counts III, V, and VIII). Count VI of the Complaint, which is 
identical to these three counts charging improper misuse of official ear tags, 
was dismissed by Complainant at the hearing (Tr. 479). Complainant 
contends that on six occasions, Respondent signed a tuberculosis test record, 
and/or permitted it to be used, without ascertaining that it had been 
accurately completed (Counts II, IV, VII, X, XI, and XII). Specifically, 
Complainant contends that the six test records were in error as to the age, 
breed, identity, and/ot number of animals tested. Complainant contends in 
Count XIII of the Complaint that Respondent misstated a test result on a 
Brucellosis Test Record. The ALJ dismissed Count XIII on procedural 
grounds, and no appeal was filed by either party as to this Count. However, 
the Judicial Officer sua sponte raised the issue of whether the ALJ erred in 
so doing, as authorized by the Rules of Practice (7 C.F.R. § 1.145(e); In re 
Petty, 43 Agric. Dec. 1406, 1425 n.21 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986). 

On July 30, 1993, Complainant appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
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cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).' Complainant also 
seeks to reopen the hearing on the grounds that the ALJ improperly 
prevented Complainant’s counsel from questioning Dr. William G. Smith, 
APHIS Area Veterinarian-in-Charge, as to the nature of Respondent’s 
violations and their effect on the disease eradication programs (Tr. 325-29). 
Although I agree with Complainant (§ I, infra), I am sufficiently familiar with 
the programs, and there is sufficient expert testimony in the record, to impose 
an appropriate sanction. 

Complainant’s request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed and 
oral argument would appear to serve no useful purpose. 

Based upon a careful consideration of the entire record, I am revoking 
Respondent’s accreditation as a veterinarian authorized to perform official 
duties under Federal-State disease eradication programs (9 C.F.R. §§ 160- 
162) because of his violations referred to in Counts III, IV, XII, and XIII 
involving the Driver and Carpenter farms and the Marcel Roberts herd. I am 
dismissing Counts II, V, and VII through XI of the Complaint because of 
failure of proof. 


Findings of Fact 


1. Dr. Durward W. Starr, Respondent, is an individual whose address is 
HCR 13, Box 36, Newport, Vermont 05855. 

2. Respondent is now, and at all material times herein has been, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 
Vermont under the provisions of the regulations of Title 9, Code of Federal 
Regulations, Parts 160-162. Respondent has been a licensed and accredited 
veterinarian since 1963. Respondent has not been the subject of any previous 
disciplinary Complaints or sanctions by the Department or the State of 
Vermont. (Tr. 480-82, 486) 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department's regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Conclusions 


I. Petition to Reopen. 


As to Complainant’s Petition to Reopen the Hearing, I agree with 
Complainant that the ALJ improperly precluded Complainant’s counsel from 
questioning Dr. William G. Smith, APHIS Area Veterinarian-in-Charge for 
New England, as to the nature of Respondent’s violations and how they affect 
the programs (Tr. 325-29, 336-37). The ALJ was concerned that Respondent 
was not advised adequately of the scope of expected testimony from 
Dr. Smith, and that it would be unfair to Respondent to permit testimony 
which Respondent’s attorney did not expect. 

However, I disagree with the ALJ in two respects. First, the ALJ’s 
Prehearing Order, dated January 16, 1992, merely required Complainant to 
provide "witness lists and copies of all proposed exhibits" (Prehearing Order 
at 1). Dr. Smith’s name was on Complainant’s witness list. Any requirement 
that the witnesses’ expected testimony be outlined in particular would have 
amounted to discovery, which is not available in this administrative 
proceeding. See In re Beef Nebraska, Inc., 44 Agric. Dec. 2786, 2834 (1985), 
aff'd, 807 F.2d 712 (8th Cir. 1986), citing Fairbank v. Hardin, 429 F.2d 264, 268 
(9th Cir.), cert. denied, 400 U.S. 943 (1970), and In re Machado (Decision as 
to Respondent Cozzi) (Remand Order), 42 Agric. Dec. 820, 845 (1983), final 
decision, 42 Agric. Dec. 1454 (1983), aff'd, 749 F.2d 36 (9th Cir. 1984) 
(unpublished) (not to be cited as precedent under 9th Circuit Rule 21). 

In addition, Complainant advised Respondent’s attorney that Dr. Smith 
“will be expected to testify as to the pertinent regulations, policies and 
procedures with respect to the veterinary accreditation and the brucellosis 
eradication programs and the effect violations, such as the ones in question, 
have on the programs" (Tr. 325). Even if the Prehearing Order had required 
Complainant to outline the nature of the witnesses’ expected testimony, 
Complainant’s notice adequately advised Respondent’s attorney that Dr. Smith 
would be expected to testify with respect to the particular violations in this 
case and their effect on the programs. Hence, I agree with Complainant that 
the ALJ improperly restricted Complainant’s examination of Dr. Smith, but 
since I have dismissed a number of the allegations in the Complaint, and 
revocation is clearly warranted for the violations found to have occurred, there 
is no need to reopen the hearing.’ 


*The ALJ did not err in limiting expert testimony to the specific violations alleged in the 
Complaint. Where, as here, there was no motion to amend the Complaint to add new issues, 
(continued...) 
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II. Need for Subpoena Power Because of Important Governmental 
Functions Performed by Accredited Veterinarians. 


At the outset, it should be noted that this case demonstrates the need for 
subpoena power in this regulatory program. Complainant’s case, in the main, 
consists of affidavits from farmers who were requested by Complainant to 
testify, but they declined to do so (Tr. 59, 584). In fact, Complainant was not 
even able to procure the attendance of Ms. Katherine Brown, the APHIS 
investigator who took most of the affidavits, because she was no longer 
employed by the Department and did not want to take the time away from a 
training course in her new job (Tr. 108-09). 

There are sharp conflicts in the evidence. Complainant made out a strong 
prima facie case as to each of the counts involved on appeal, but the ALJ held 
that Complainant’s affidavits did not prevail over the live testimony of 
Respondent and his witnesses. Whether the result before the ALJ would have 
been different if Complainant had been able to produce live witnesses rather 
than affidavits will never be known. Since Complainant must prevail by a 
preponderance of the evidence, subpoena power is vitally needed if the public 
health and interest is to be protected under this regulatory program. 

Subpoena power is particularly important because accredited veterinarians 
acting under the Standards for Accredited Veterinarians are actually 
performing governmental functions, similar to the functions performed by 
Federal and State employees engaged in carrying out the same disease 
eradication programs. In fact, in many countries, government employees 
perform the functions performed by accredited veterinarians in the United 
States. There are very few countries in the world which rely on private 
veterinary practitioners to the degree that the United States does (Tr. 375). 

One of the programs in which accredited veterinarians perform major 
governmental functions is the Brucellosis Eradication Program (involved in 
Count XIII, § VIII, infra). In In re Horton, 50 Agric. Dec. 430, 464 (1991), it 
is stated that the "combined State and Federal spending on the cooperative 


?(...continued) 
Complainant was not free to adduce expert testimony, e.g., that one or more of the test records 
were inaccurate because the times of the inspection and observation were not recorded. 
Whether it would have been error to deny a motion to amend the Complaint, in this respect, if 
such a motion had been made, is a question we need not reach here. I have held that “ALJ's 
should liberally grant motions to amend the complaint, with a continuance granted, if necessary, 
to enable respondent to prepare an adequate defense." Jn re Petty, 43 Agric. Dec. 1406, 1436 n.30 
(1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986). But where the Complaint contains 12 
substantive Counts, some of which allege multiple violations, a serious question would be 
presented if an attempt were made to further expand the Complaint at the hearing. 
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al brucellosis program ‘since its inception’ was ‘about close to three billion 
dollars’ (Tr. 23).” 
The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 


or Dec. 1406, 1409 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), as 
in, follows: 
to 
‘ot 4. Brucellosis (also known as Bangs disease or undulant fever) is 
TS a contagious, infectious and communicable disease affecting livestock. 
er It is transmittable to humans.’ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
1a 80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 
ng 
eld 
of “Brucellosis is "a disease of man of sudden or insidious onset and 
ave long duration characterized by great weakness, extreme exhaustion on 
her slight effort, night sweats, chilliness, remittent fever, and generalized 
ya aches and pains and acquired through direct contact with infected 
blic animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
ans International Dictionary, Unabridged (1981), at 285). 
ally 
| by 
ase For many years the Federal Government has maintained a vigorous 
yes and costly program directed to the control and eradication of this 
ited disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
vate | Government spent $73,715,667 for brucellosis eradication (1982 Budget 
15). Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
ajor entire herds of cattle are destroyed, with some indemnification from 
d in the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
1), it Because of the large economic impact of the cattle industry on the 
ative | nation, the success of the Brucellosis Eradication Program is of 
national importance. 
In carrying out the Brucellosis Eradication Program, the Federal 
: Government, through regulations issued by the United States 
cords | Department of Agriculture, regulates the interstate movement of cattle. 
ded. =f 9 C.F.R. Part 78 (1980). 
ect, if | 
mn Another disease eradication program in which accredited veterinarians 
6n30 | perform major governmental functions is the Tuberculosis Eradication 
mt Program (involved in Counts II through XII). The Federal and State 
u 


governments have spent about 540 million dollars since this program was 
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started in 1917 (Tr. 303). The vast majority of area testing for TB is 
conducted by accredited veterinarians (Tr. 301). Tuberculosis is a chronic 
debilitating disease for which there is no treatment. The longer the disease 
exists in a herd, the greater the chance the disease will spread to noninfected 
animals, causing greater loss to the farmer. (Tr. 302-03). The heart of the 
Tuberculosis Eradication Program is the area testing performed by accredited 
veterinarians so that tuberculosis will be rapidly detected, infected animals 
may be slaughtered, and herd clean-up plans developed (Tr. 299; CX 31, pp. 
6-11). 

Private veterinarians are permitted to perform vital tasks in these disease 
eradication programs only as long as they are accredited and comply with the 
rigorous requirements of the accreditation program. As stated in Jn re Petty, 
supra, 43 Agric. Dec. at 1470-71, quoting from In re Ruster, 41 Agric. Dec. 845, 
852 (1982): 


Accreditation of Veterinarians is not a license to which an applicant is 
entitled as a matter of law. It is solely a ministerial privilege conferred 
on certain veterinarians to cooperate in the management of the 
Brucellosis Program. This privilege is conferred at the discretion of the 
Deputy Administrator as set out in 9 C.F.R. Part 161. (Footnote 
omitted.) 


However, allowing a person to perform a governmental function, almost 
as a Government employee, without giving the Department subpoena power 
to aid in disciplinary proceedings, leaves the public interest exposed to the 
possibility that serious violators may be allowed to continue to perform 
functions of great importance to the public welfare. 


III. Standards for Accredited Veterinarians. 


The Standards for Accredited Veterinarians provide (9 C.F.R. § 161.3(b), 
(d), and (j)): 


(b) Anaccredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report 
to be used until, and unless, he has ascertained that it has been 
accurately and fully completed, clearly identifying the animal(s) or 
bird(s) to which it applies, and showing the results of the inspection, 
test, or vaccination, etc., he has conducted, except as provided in 
paragraph (c) or (I) of this section. An accredited veterinarian shall 
not sign any certificate provided for by the Animal Welfare Act or its 
regulations and standards unless he has ascertained that the statements 
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contained therein -are complete, clear and accurate. The accredited 
veterinarian shall distribute copies of certificates, forms, records, and 
reports according to instructions issued to him by the Veterinarian in 
Charge or the State Animal Health Official. 


(d) An accredited veterinarian shall perform official tests, 
inspections, treatments, and vaccinations and shall submit specimens to 
designated laboratories in accordance with Federal and State 
regulations and instructions issued to the accredited veterinarian by the 
Veterinarian-in-Charge or the State Animal Health Official, or both. 


(j) An accredited veterinarian shall be responsible for proper use 
of all certificates, forms, records, reports, tags, brands, bands, or other 
identification used in his work as an accredited veterinarian and shall 
take proper precautions to prevent misuse thereof. He shall 
immediately report to the Veterinarian-in-Charge or State Animal 
Health Official the loss, theft, or deliberate or accidental misuse of any 
such certificate, form, record, report, tag, band, brand, or other 
identification. He shall not permit any certificate, form, record, report, 
tag, band, brand, or other identification, to be kept in the custody of 
anyone but himself prior to official use. 


IV. Alleged Failure to Properiy Read Tuberculosis Test Results by 
Palpating Injection Sites, Randall Farm (Count IX). 


Count IX of the Complaint alleges that Respondent failed to properly read 
tuberculosis test results by palpating injection sites, as required (Tr. 242-44, 
311-12, 334), at the Randall farm, Troy, Vermont. This alleged violation is 
one of the most serious violations involved on appeal, in view of the potential 
risk of missing diseased animals (Tr. 245-46, 384). Mrs. Randall’s affidavit 
States that Respondent’s only observation of the injected animals on 
January 20, 1991, was walking behind them (CX 19).> Specifically, 





*Certain of Complainant's exhibits are identified by a large printed label reading 
“Government Exhibit." The numerals associated with each of these labels are to be disregarded. 
The smaller printed descriptions "CX-" with a handwritten exhibit number are the correct exhibit 


numbers (Tr. 177). 
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Mrs. Randall’s affidavit states in its entirety with respect to this Count 
(CX 19): 


— On Sunday, January 20, 1991, Dr. Starr came to read the TB tests. 
I was down at the barn when he did this. Dr. Starr started at the 
beginning of the cows (milkers) and walked behind them. He did not 
touch any of the animals. I’m not sure, but I don’t think he looked at 
the 10 heifers tied on string behind milkers to the left of the walkway. 


— I know he did not read the 10 heifers we had retagged in addition 
section of barn. 


(there is a diagram of the barn set up on original affidavit) 


- Dr. Starr then left after walking through the barn. The paperwork 
was then mailed to me. 


However, Respondent testified that he palpated the animals for about 20 
or 30 minutes before he drove from the barn to the house and got 
Mrs. Randall to show her a sick cow he had operated on the day before, and 
that Mrs. Randall was apparently unaware that he had completed his 
observation and palpation of the injected cattle before returning to the barn 
with her (Tr. 508-11, 568-69). There is nothing in Mrs. Randall’s affidavit to 
refute that possibility. 

Respondent testified that Mrs. Randall’s house "is quite a substantial 
distance from the barn" (Tr. 510), and it is quite possible that she would not 
have observed him when he went to the barn to palpate the animals before 
he drove to the house to get her. Although her affidavit, made 2'4 months 
after the occurrence, states that she was "down at the barn when he did this" 
(CX 19), we do not know what she meant by “when he did this.". Does she 
mean she was down at the barn when he “read the TB tests,” or when he 
“came to read the TB tests"? The difference is significant. If she meant she 
was already at the barn when he arrived, that conflicts with Respondent’s 
testimony that he read the TB tests before he went to the house to get her. 
But if she meant she was down at the barn when he read the TB tests, there 
is no direct conflict in the testimony. She merely thought he was in the barn 
to read the TB tests but, in fact, according to Respondent, he had already 
completed that task by the time he walked through the barn with her. In 
short, assuming that Mrs. Randall meant she was down at the barn when he 
read the TB tests, and assuming that her affidavit states the entire truth as to 
this incident to the best of her knowledge, information and belief, her affidavit 
does not in any manner refute Respondent’s testimony that he had already 
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palpated the animals and read the TB results before he went to the barn with 
Mrs. Randall. 

The ALJ held, based on Respondent’s testimony and his observation of 
Respondent’s demeanor when he gave his version of the incident (Tr. 570), 
that Complainant failed to sustain its burden of proof (Initial Decision at 
19-20). In my view, the evidence preponderates in favor of Respondent as to 
this Count. 


V. Alleged Misuse of Official Ear Tags by Permitting Them to Be Kept 
and Used by Persons Not Under Respondent’s Immediate Supervision. 


Official ear tags are placed in the ears of cattle in order to identify the 
animals. Ear tags are tamper resistant, but not tamper proof. They are 
similar in purpose to a person’s Social Security number, except that if an ear 
tag falls out, a new ear tag with a different number is placed in the animal’s 
ear for future identification purposes. Official ear tags can be placed in an 
animal’s ear only by an authorized Federal or State employee, by an 
accredited veterinarian, or by someone working under the immediate 
supervision of one of the above persons. (Tr. 190, 208, 241-42, 245, 313, 317, 
332, 383-84, 451-53, 497-98). Each box of official ear tags given to accredited 
veterinarians in Vermont contains a warning to “[s]upervise the use of all tags 
issued to you,” and a warning that you are in violation of Federal and State 
law if you give to other persons official ear tags issued to you (CX 25; Tr. 
208-09). The Standards state that an accredited veterinarian "shall not permit 
any ... tag ... to be kept in the custody of anyone but himself prior to 
official use" (9 C.F.R. § 161.3(j)). It is alleged in Counts III, V, and VIII of 
the Complaint that, on three occasions, Respondent permitted official ear tags 
to be kept in the custody of an individual other than himself prior to official 
use. 


A. Randall Farm (Count VIII. 


Count VIII of the Complaint charges misuse of official ear tags in 
connection with the same tuberculosis test at the Randall Farm involved in 
Count IX, referred to above (§ IV). Mrs. Randall’s affidavit was taken by 
Complainant’s former investigator who was unwilling to leave her new position 
to testify. The affidavit is dated 2'4 months after the occurrence of the 
alleged facts. Mrs. Randall’s affidavit states, in its entirety as to this Count, 
that on January 17, 1991, Respondent injected her herd for the tuberculosis 
test, and that (CX 19): 
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- On January 18, 1991, Marcel Labbee and his wife came to read the 
tags and retag all animals 18 mos. and older. Dexter [(my husband)] 
and I both helped to do this. Dexter and Marcel tagged, while 
Mrs. Labbee and I read and wrote eartags down on a plain sheet of 


paper. 


The ALJ held that Complainant failed to sustain its burden of proof, 
stating (Initial Decision at 19-20): 


Alice Randall’s affidavit was signed two and one-half months after the 
events described, without supporting evidence to demonstrate the 
freshness of her recollection. In addition, Dr. Starr testified that there 
was a basis for animosity with the Randalls, who had owed him money 
for several years, despite respondent’s efforts to obtain payment. (Tr. 
$12) 


... There is no evidence to corroborate Alice Randall’s allegations. 
Her assertions were contradicted by the direct testimony given by 
Dr. Starr and Marcel Labbee, that all tagging was accomplished, under 
respondent’s supervision, in the same day as testing. (Tr. 458-459, 508) 


Marcel Labbee is not an employee of Respondent. He earns his living as 
a farmer, but from time to time he assists Respondent in the course of testing 
herds of cattle (Tr. 448). The ALJ had the opportunity to both see and hear 
the testimony by Respondent and Marcel Labbee. There is a direct clash in 
the evidence here, and I view the evidence as equally balanced. The affidavit 
made by Mrs. Randall 2'4 months after the event, without any supporting 
evidence by the APHIS investigator who took the affidavit, is not sufficiently 
strong to afford a basis for reversing the ALJ as to this allegation. 


B. Sanville Cattle Kept in Respondent’s Barn (Count V). 


Norman Sanville, a dairy farmer in Troy, Vermont, kept his cattle at 
Respondent’s barn in North Troy, Vermont, after his own barn burned. He 
signed an affidavit dated April 25, 1991, 4'4 months after the event, stating in 
its entirety with respect to Count V (CX 18, p. 2) (emphasis added): 


- On December 10, 1990, Dr. Starr came to bleed my herd for a 
dispersal sale. 


- Dr. Starr came by himself and I helped him bleed. Starting with the 
cows, we then went to bleed the loose pen heifer calves (approx 1-7 
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mos. old) and some tie up heifers (up to 20 mos. old). There were 
approximately 11 calves all of which were natural additions. 


- After all were bled, Dr. Starr left me a couple of sleeves of tags and 
instructions on which direction to ID the animals (which ones to start 
with). He said that when I got around to it, to tag them and record 
the ID #s on a piece of paper. 


- Dr. Steve Sanford came later that day and pregnancy checked the 
cows. 


- After Dr. Sanford left, a guy (tall with glasses), who works for Marcel 
Roberts, came and helped me ID the cows and calves, and retag those 
that weren’t IDd (identified). We recorded all the IDs on a blank piece 
of paper. 


- The man (I can’t recall his name) then took the extra eartags and the 
sheet of paper back to Starr’s. 


The ALJ dismissed the Complaint as to this Count, stating (Initial 
Decision at 15-16): 


The evidence to support the allegations in Paragraph V [footnote 
omitted] of the complaint is contained exclusively in the affidavit of 
Farmer Sanville which alleges that Dr. Starr left official eartags in 
Mr. Sanville’s custody with instructions to apply them to his animals. 
(CX 18) Mr. Sanville also contends that a man fitting the physical 
description of respondent’s employee Everett Chamberl[]in‘* assisted 
him in applying the eartags in Dr. Starr’s absence. (CX 18) The 
statements by Mr. Sanville, like Mr. Driver’s statement was taken by 
former Investigator Brown, and suffers from the same evidentiary 
deficiencies. Mr. Sanville’s uncorroborated statement was contradicted 
by more credible testimony by respondent and Everett Chamberl[]in, 
who denied that any eartags were applied to Mr. Sanville[’s}] herd 
except under the supervision of Dr. Starr. (Tr. 407, 529-530) Their 
direct testimony was tested through  cross-examination. 
Mr. Chamberlf]in, like respondent, was a forthright witness. (Tr. 412) 
Once again, Dr. Starr’s testimony that there was animosity between 
respondent and Mr. Sanville (Tr. 487-488) is uncontradicted and 


“Everett Chamberlin is not an employee of Respondent. He works for Marcel Roberts on 
farms to get animals ready for auctions conducted by Marcel Roberts (Tr. 402, 529). 
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suggests potential for inaccurate reporting. There is no evidence to 
show that Mr. Sanville’s statement was recorded while the events 
described, were fresh in his mind. Mr. Sanville, in his affidavit, thrice 
reported an inability to recall important facts,° which may or may not 
have occurred but four months previous to the date that Dr. Starr is 
alleged to have achieved malfeasance, assertedly proven by that same 
affidavit. (CX 18) Complaint counsel’s proof fails to sustain the 
allegations of this paragraph. 


Everett Chamberlin, regarded by the ALJ as a credible witness based on 
his observation of Mr. Chamberlin’s demeanor (Tr. 412), is clearly the "guy 
(tall with glasses), who works for Marcel Roberts,” identified by Mr. Sanville 
as the person who helped retag the animals not identified (CX 18, p. 2). 
Mr. Chamberlin is about 6 feet 2 inches, wears glasses, and works for Marcel 
Roberts (Tr. 402, 407). He knows of no “other tall guy with glasses" who 
works for Marcel Roberts (Tr. 412). Moreover, he testified that he was at 
Respondent’s barn at the time of the alleged incident in order to prepare 
Mr. Sanville’s cattle for the dispersal sale. He testified that he put auction ear 
tags in the animals’ ears, numbered in sequence, which are entirely different 
from the official ear tags required to be applied in the presence of an 
authorized person. After applying the auction ear tags, he fills out a sheet of 
paper, listing his auction ear tag numbers in sequence, along with the official 
ear tag numbers, and then gives that sheet of paper to Respondent, so that 
Respondent can draw blood in the same sequence as his auction tag numbers. 

Respondent, who was also regarded by the ALJ as a credible witness 
(Initial Decision at 15; Tr. 570), denied any impropriety involving the misuse 
of official ear tags (Tr. 526-31). Respondent testified that Mr. Chamberlin, 
the “tall guy with glasses,” applied only “white auction tags that they put on all 
the animals that’s going to be auctioned off ears" (Tr. 529). Respondent 
further testified that Marcel Labbee (not to be confused with Marcel Roberts, 
for whom Everett Chamberlin works), was also helping that day along with 
John Souliere (Tr. 526, 528-30). Respondent introduced an affidavit from 
John Souliere, a former employee of Respondent, stating that he assisted in 
the tests of Mr. Sanville’s cattle in December 1990 at Respondent’s barn, and 
that to the best of his knowledge, “the testing proceeded in a proper manner" 
(RX 9). 


‘In addition to not remembering the name of the "guy (tall with glasses), who works for 
Marcel Roberts,” Mr. Sanville could not remember whether his only "holstein/angus bull" was 
tested, or whether "Dr. Starr returned to my farm (herd) after the 10th and prior to the sale on 
Dec. 14, 1990" (CX 18, p. 2). 
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Marcel Labbee, a dairy farmer who assists Respondent on occasions with 
testing cattle, and whose demeanor was favorably commented upon by the 
ALJ (Tr. 470), testified that he was with Respondent from the beginning to 
the end of the TB testing and the taking of blood from Mr. Sanville’s herd 
(Tr. 450), and that he and Respondent were the ones who retagged the cows 
that needed retagging with the official ear tags as Respondent was bleeding 
them (Tr. 450-51). 

Complainant argues that Respondent’s testimony and Mr. Chamberlin’s 
testimony contradict each other, stating (Complainant’s Appeal Brief at 
19-20): 


Respondent’s employee [Mr. Chamberlin] stated he did not apply 
official eartags on December 10, 1990, however, respondent states that 
he did... . 


... The accuracy of Mr. Chamberl[Jin[’s] recollection of the events 
that occurred are questionable because the respondent testified in 
direct contradiction to what Mr. Chamberl[]in said. The respondent 
testified that Mr. Chamberl[]in was tagging animals with official eartags 
on the day in question. (Tr. 530). 


However, Complainant misreads Respondent’s testimony at Tr. 530, which 
states (Tr. 529-31): 


Well, Everett [Chamberlin] will start at one end of the tie barn 
and work his way up one side and down the other, and then eventually 
get to the heifer stalls or whatever. In this particular day in my barn, 
he started on the northeast corner of the barn, worked his way down 
to the southeast corner, went across to the southwest corner and back 
to the northwest corner with these white [auction (Tr. 529)] tags. And 
at the same time they put in the white [auction] tags, he usually 
identifies the cows with eartag numbers. 


During this time, he always has like somebody helping him, that 
particular day, Marcel [Labbee], that day, happened to be helping him. 
But during this time, I arrive on the farm, some time when this is going 


‘A few lines from pages 529 and 531 are included to show Tr. 530, cited by Complainant, in 
context. 
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on and we start our blood testing and TB injection on these animals 
that are going to be sold. And I start where he starts and we get down 
through and everywhere that there’s an animal that doesn’t have a tag 
or needs to be -- has lost a tag or needs to be tagged because it’s 
younger, we tag that animal in the sequence that we’re going. So that 
the blood in the blood box is always corresponding to the correct cow. 


Q. Now at any time did Mr. Chamberlin or Mr. Labbee use official 
eartags outside your supervision? 


A. No. As a matter of fact, I learned something from that. That’s 
sleeve a tags. I had no idea that that’s what you called a -- the 
allegation was I'd left a sleeve of tags. I didn’t know that a string of 
tags is called a sleeve of tags. 


Q. Did you give tags as Mr. Sanford [should be Sanville] suggests 
to Mr. Chamberlin and ask him to bring them back to you later? 


A. Absolutely not. 


In the first place, both Complainant and the ALJ misidentify Everett 
Chamberlin as Respondent’s employee (see note 4). Also, Respondent, in the 
first two paragraphs quoted above, when he states that "we tag that animal in 
the sequence we’re going,” is describing not only what happened at the 
Sanville farm, but,‘ also, what his customary practice is. Moreover, 
Respondent did not say that Mr. Chamberlin was part of the "we" who tagged 
the animals with official ear tags. Mr. Chamberlin and Marcel Labbee were 
in the process of applying white auction tags when "we," Respondent and 
someone else, started the blood testing, TB injection, and applying official ear 
tags, as needed. Previously, Respondent testified that his former employee, 
John Souliere, was there helping him (Tr. 526-27; RX 9),’ so I infer that the 
"we" who Respondent said helped tag the animals with official ear tags 
referred to Respondent and his former employee, John Souliere, assisted by 
Marcel Labbee (see note 8, infra). To be sure, Respondent replied, "No," to 
the question: "Q. Now at any time did Mr. Chamberlin or Mr. Labbee use 
official eartags outside your supervision?” (Tr. 530). However, that response 
does not imply that Mr. Chamberlin applied any official ear tags at the 
Sanville farm on December 10, 1990, even under Respondent’s supervision. 
Hence, Complainant’s view that there is a fatal variance between the 


7Respondent’s testimony is corroborated by the affidavit of John Souliere (RX 9). 
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testimony of Respondent and Mr. Chamberlin is based on a misreading of the 
record.® 

Complainant further attempts to discredit Mr. Chamberlin’s testimony, 
stating (Appeal Brief at 20 n.7): 


Respondent’s employee [Mr. Chamberlin (see note 4, supra)] could 
neither recall when the testing was complete because "it’s --- that’s long 
time ago", (Tr. 409), nor could respondent’s employee remember the 
day of the auction or the day the testing occurred. (Tr. 411). 


However, as to the time, Mr. Chamberlin was somewhat more specific 
than indicated by Complainant. He testified (Tr. 409): 


Q. And when was the work done? 


A. Sometime in the afternoon. I can’t recall the time. It’s -- that’s 
long time ago. 


Complainant correctly states that Mr. Chamberlin could not recall "for 
sure” whether the auction was December 13, 1990, and the preparation 
December 10, 1990, but he was sure that he was on the farm the day the 
cattle were prepared for auction (Tr. 411-12). I do not regard that memory 
lapse as significant, nor, for that matter, do I attach great weight to the 
memory lapses of Mr. Sanville. However, considering all of the evidence, I 
cannot hold that Mr. Sanville’s affidavit preponderates over the live testimony 


of Respondent, Everett Chamberlin, and Marcel Labbee, and the affidavit of 
John Souliere. 


C. Driver Farm (Count III). 


Count III of the Complaint alleges that on or about January 10, 1990, 
Respondent misused ear tags by permitting the tags to be kept in the custody 
of an individual other than himself. This Count involves the same tuberculosis 
test as Count IV, which alleges that on or about January 13, 1990, Respondent 
misstated the number and age of cattle tested on the Tuberculosis Test 


*There is, however, a possible, but not conclusive, variance between the testimony of Marcel 
Labbee and Respondent. Marcel Labbee testified that he helped retag the cows that needed 
retagging (Tr. 450-51), while Respondent testified that Marcel Labbee was helping 
Mr. Chamberlin apply the white auction tags (Tr. 529-31). However, Respondent did not deny 
that Marcel Labbee helped him tag animals, and it is possible that Marcel Labbee assisted both 
Mr. Chamberlin and Respondent. 
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Record for the Driver farm. Since the proof as to Count IV is a vital part of 
the proof as to Count III, these two counts are discussed together in § VII, 


infra. 


VI. Tuberculosis Test Records Allegedly Inaccurate Because of 
Misstatement of Age, Breed, Identity, and/or Number Tested 
(Counts II, IV,’ VII, X, XI, and XI). 


A. Identification of Animals. 


A Tuberculosis Test Record contains headings under which an accredited 
veterinarian is required to record, inter alia, the age, breed, sex, and 
identification number (official ear tag number) of each animal tested (Tr. 312; 
CX 1-7). Dr. Wayne Zeilenga, APHIS Veterinary Medical Officer for 
Vermont (VMO), testified that the "primary" means of identifying cattle is the 
ear tag number (Tr. 189). However, the age, breed, and sex are also useful 
for identification purposes in case an animal must be traced because of a 
disease problem. Dr. Julia A. Heamon, APHIS National Coordinator of the 
Federal Veterinary Accreditation Program, testified (Tr. 382): 


Q. (By Ms. Bolinger) Would it be considered serious if an 
accredited veterinarian failed to properly record on a tuberculosis test 
record the age or breed, sex or even the number of animals actually 
tested on any particular farm? 


A. Yes. 


Q. And what would be considered -- why would it be considered 
serious? 


A. Well, as was discussed earlier, it’s difficult in the event of the 
occurrence of disease to trace back to find that disease animal -- 
diseased animal unless animals are accurately and completely identified. 


Similarly, Dr. Samuel Hutchins, State Veterinarian, Vermont Department 
of Agriculture, testified (Tr. 244-45): 


A. Age, sex and breed of the animal are also to be added. We 
have allowed veterinarians to use the letter A for adults or H for 


°As stated immediately above in § V(C), Count IV is discussed in § VII, infra. 
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F Holsteins if they cannot get the age, but we prefer the age to be there. 
The age has to be there for other veterinarian testing. 


Q. Could you explain again why these procedures are required. 


l : A. The identification of the animal is required so that we know that 
this animal is the animal that was tested. 


Q. Okay. And if the -- 


d A. And the age of the animal in our area testing program is 
d important because the State of Vermont does not pay for testing 
: animals under two years of age [“unless the animal has calved" (CX 26, 
r p. 4)]. In other ways it’s important because it makes a difference 
e whether this is the size of the animal relates to the ear tag, that the 
il whole identification package is the animal that we are concerned with. 
a 
e 


Q. But does the set -- 


A. The age is part of the identification. In other words, it’s adult 
versus a two months old calf, obviously there’s a problem in that. 


Q. Does the sex -- 


A. The breed -- 


Q. -- breed, age and identification number help you to trace the 
animal back if there is a problem? 


A. Correct. 


Q. And what would happen if that -- if the age, breed or sex is 
recorded inaccurately? What affect would that have on the program? 


nt A. Then the trace back becomes more difficult because we don’t 


know what we’re looking for. 


1. Breed. 


It is not always possible to determine the breed of an animal accurately. 
Dr. Zeilenga testified (Tr. 185): 
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Q. Okay. Now, as such, in your capacity as the VMO, do you agree 
that it is not easy to make the distinction between a Holstein and an 
Ayrshire? 


A. A red and white Holstein and an Ayrshire for sure it would be 
very -- it is very difficult. I have a very hard time with it. 


Q. Is it also the case that there are mixed breeds in various herds 
in Vermont? 


A. Yes. 
Similarly, Dr. Hutchins testified (Tr. 247-48, 255-56): 


Q. Are you able to tell the difference between a Jersey and a 
Holstein? 


A. Most of the time. The only -- provided the color, particularly 
with -- the only time might be in a cross breed where they are mixed. 


Q. And are you able to tell the difference between a Holstein and 
a Ayrshire? 


A. Most of the time. 


Q. Do I understand that your testimony is that some of the time it 
is not possible to distinguish a Jersey from a Holstein; is that correct? 


A. There is situations that there may be both, yes. Have blood of 
both of them and could be called one way or the other. 


Q. Again, I'll ask you this and try to get it clarified. Did you say 
that most of the time a veterinarian can tell a Holstein from a Jersey, 


most of the time? That was your -- 


A. Yes. 
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Q. -- response. Not all of the time, just most of the time, correct? 
That’s what you said. Those were your words, most of the time. 


A. Yes. 


Q. You used the same description when you were asked whether 
or not a veterinarian could distinguish a Holstein from an Ayrshire you 
said most of the time, correct? 


A. Yes. 
Q. You did not say all of the time, correct? 
A. Correct. 


Although Dr. Zeilenga and Dr. Heamon would put an "X" on a chart to 
indicate a crossbreed (Tr. 189, 247-48), there is nothing in the instructions 
sent to accredited veterinarians advising them to put an "X" for crossbreeds 
(Tr. 271; CX 26). 


2. Age — Adult Is an Animal 24 Months or Older, or That Has 
Calved. 


Respondent’s Tuberculosis Test Records at issue here show the age of the 
cattle as "A," which stands for adult (CX 1-CX 7, CX 26, p. 4). The ALJ 
states that "the only proof in the record that describes the point of cow 
maturity is CX 26 which was a document circulated after January 5, 1990," and 
he questions, but does not decide, whether retroactive effect can be given to 
that document (Initial Decision at 6). However, Dr. William G. Smith, 
APHIS Veterinarian-in-Charge for New England, testified that an "adult is an 
animal generally 24 months of age or older or has calved at least once" (Tr. 
318). There is no evidence in the record to contradict his expert testimony in 
this respect, and, therefore, that definition is controlling here. In fact, CX 26, 
referred to by the ALJ, which is a copy of instructions given to Vermont 
accredited veterinarians by Dr. Hutchins (Tr. 209), does not contain a 
definition of an adult animal, except by inference (Tr. 289-90; CX 26, p. 4). 
The instructions state (CX 26, p. 4): 
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1. Cattle to be [TB] tested include all cattle that have calved or over 


two years of age. The state does not pay for TB testing under two 
years of age unless the animal has calved.” 


The instructions state with respect to recording the ages of the animals 
(CX 26, p. 4; see also Tr. 244, 265): 


8. Approximate ages should be here, especially for show, sale or 
export. Mature or A for adult, H for heifer, can be used, if necessary, 
for area [tuberculosis] testing. 


Dr. Zeilenga testified that especially in a barn setting, it could be difficult 
to determine whether an animal had calved merely by observing the animal 
(Tr. 187-88). He testified that one way for an accredited veterinarian to 
determine whether an animal had calved was to ask the farmer (Tr. 179). 
Dr. Hutchins also testified that one way for the accredited veterinarian to 
determine whether a cow had calved was to “ask the farmer” (Tr. 264). 

It is also difficult to determine the age of cattle merely by observing the 
animals (Tr. 275-76, 350-51, 354-55). Here, again, Dr. Zeilenga testified that 
accredited veterinarians rely on the farmer for advice as to which animals are 
eligible for testing, stating (Tr. 174-75): 


Q. All right. Have you ever TB tested a herd of cattle? 


A. Yes. 


Q. And when you have done so, have you found that the farmer 
generally will provide you with some direction as to which cow to test 
and which ones not to test? 


A. Yes. 


Q. And there’s a tendency on the part of the veterinarian to rely on 
the advice of the farmer as to which ones are ready to be tested? 


"Vermont does not pay for TB testing younger animals that have not calved because of 
budgetary limitations. From a health standpoint, it would be desirable to have all the animals 
tested for TB (Tr. 262-63). Even before the instructions referred to by the ALJ (CX 26) were 
circulated in January 1990, the State had provided accredited veterinarians with notices to be 
given to farmers alerting them of the time of a tuberculosis test, specifying that the test was for 
cattle "2 years of age & older,” and requesting them to “[k]indly arrange to have your cattle 
ready and a man to assist" (RX 3; Tr. 537-38). 
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A. Absolutely. 


Similarly, Dr. Smith testified that it is difficult to determine the age of an 
animal merely by looking at it, that the Department merely requires an 
accredited veterinarian to make a reasonable judgment as to the age of an 
animal, and that there is nothing to be criticized about an accredited 
veterinarian following the policy of asking the farmer to identify which animals 
are of a proper age for testing. He testified (Tr. 350-51, 353-55, 360-62, 365) 
(emphasis added): 


Does the appearance of cattle in terms of how old they look also 
depend on how they've been fed, how they've been housed, how they've 
been maintained? Are those all factors that affect the appearance of 
a cow? 


A. Yeah. Growth is a function of nutrition and environment. 


Q. So a one year old cow on one farm may very well look different 
than a one year old cow on another farm depending on those 
variables? 


A. There -- with some variation, yes. 


Q. And I believe that you have agreed on a prior occasion that 
making judgments about the age of cattle between the year of one -- 
age of one and two years is difficult, have you not? 


A. Of course, for examination one would have difficulty doing that. 
The key is to age the animal by the eruption of the first permanent 
incisors. 


Q. Well -- 


A. That would avoid all problems.” 


"Dr. Zeilenga testified that determining the age of an animal by looking at its teeth is a 
“rather imprecise process” (Tr. 170-71; see also Tr. 162-69, 493-95). But it has been recognized 
that "the most accurate method for determining an animal’s age is to examine the animal’s teeth" 
(in re Purvis, 49 Agric. Dec. 219, 223 (1990), appeal dismissed, No. 90-4127 (Sth Cir. Apr. 10, 
1990), second appeal dismissed, No. 90-4380 (Sth Cir. Sept. 19, 1990)). 
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Q. (By Mr. Hemley) You do not expect as the area veterinarian 
in charge that an accredited veterinarian doing TB testing will 
determine by looking at the teeth of a cow the age of each cow prior 
to giving tests, do you? 


A. I would expect the accredited veterinarian to be able to indicate 
the age of the animal accurately. 


Q. (By Mr. Hemley) Am I correct, Dr. Smith, that it is not 
expected that each veterinarian will look into the mouth of each cow 
to determine her age prior to giving TB tests; is that correct? 

A. I'm getting set up. 

Q. No. Just answer -- 

THE COURT: Well, just answer the question -- 

Q. -- the question. 


THE COURT: -- as best you can, sir. 


THE WITNESS: I would expect the veterinarian to be able to 
age the animal whatever means available to him. 


THE COURT: Mr. Witness, the question to you is whether or 
not as a director of this region’s program it would be normal to expect 
accredited veterinarians to examine the mouth parts of cows to be 
tested to determine age. 


THE WITNESS: Not always. 


MR. HEMLEY: All right. 


THE COURT: Thank you. 
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Q. (By Mr. Hemley).... 


I believe you said a few moments ago that it is difficult, based 
on appearance, to consistently judge correctly the age of cattle between 
the ages of one and two. Did I understand your testimony correctly? 


A. What I’m saying is that it is difficult to estimate the age of an 
animal simply by looking at it, visibly looking at a cow -- 


Q. Now -- 
A. -- in a barn. 


Q. Thank you. 


A. You can guess and you can estimate, yes and you can come up 
based on your years experience, knowledge of the breed, knowledge of 
this farm, guesstimate the age of an animal. Yes. Anyone can guess 
the age of an animal and they’re going to be accurate as based on their 


experience. 

Q. All right. Now, among the ways that veterinarians determine the 
age of cattle to be tested is by relying on the farmer to give correct 
information about the age of the cattle, correct? 

A. That’s one way to help discern age, yes. 

Q. That’s probably the most common way, correct? You go into the 
farmer’s barn and the farmer shows you which ones are to be tested, 
correct? 


A. That’s a common way, correct. 


Q. And there’s nothing to be criticized about a veterinarian following 
that policy. 


A. No sir. 
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Q. If an accredited veterinarian is not expected to age an animal by 
teething[,] is there some other information that he should be relying 
on? 


A. Well, a veterinarian who is asked to go out to test livestock for 
our programs must take steps to be reasonably age that animal. I think 
that’s what I am looking for and the same as looking for and the 
Department is looking for, what’s the reasonable age of that animal 
based on information available to the testing veterinarian, based on - you 
ask the owner. If there’s any question he may want to mouth that 
animal. Absolutely. If he absolutely has no idea or if he wants to base 
the age on his experiences, as long it’s reasonable and accurate to a 
reasonable degree, you know, we’re going to accept that. We aren’t 
going to visit today and meet today because we’re off three or four 
months on an age.”* That’s not at issue here at all. The issue is 
deeper than that. Is -- if an animal is [listed as] an adult and it’s only | 
two months old I have a problem with that. That’s the whole essence } 
where I’m getting at and that’s why I was concerned about the legal 





maneuverings about an adult and how many months and aging the 
animal. 


Q. (By Ms. Bolinger) If aging by teeth will be the only way to 
determine the accuracy, if aging by teeth will be the only way to ensure 
that the age of the animal is accurate would you expect an accredited 
veterinarian to take those steps if necessary? 


THE WITNESS: If the reason had -- if the veterinarian had 
reason to doubt the age then I do not think it unreasonable for him and 
I do think he should age that animal by examining the dental dentation 
of that animal, yes. 


"In other words, a disciplinary proceeding would not be instituted because a veterinarian, 
using reasonable estimates, is “off three or four months on an age.” 
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Q. I gather from what you’re saying now in response to Ms. Bolinger’s 
recent questions that what you expect and what the Department requires 
is a reasonable judgment on the part of the veterinarian as to the age of 
the cattle and that’s the sum and substance of it. 


A. I agree a hundred percent with that statement. 


Q. All right. Thank you. And these more precise methods that we’ve 
been discussing, the mouthing in particular, are steps that ought to be 
taken only if the veterinarian in his judgment, his reasonable judgment, 
has a reason to doubt that the cow is of age to be tested. 


A. Correct. 


Dr. Hutchins also testified that it is "common practice [for accredited 
veterinarians] to have the farmer identify those cows which are appropriately 
TB tested" (Tr. 276), but he testified that it is important to record the age 
accurately (Tr. 286-87). 

Without establishing a rule of law applicable nationwide, based solely on 
the testimony in this case, an accredited veterinarian who (i) is testing animals 
in the State of Vermont, and (ii) is recording the age of cattle on a 
Tuberculosis Test Record (not on any other Test Record or for any other 
purpose), will be regarded as fulfilling his or her obligation not to sign a 
record until he or she has ascertained that it has been accurately completed 
if he or she, using reasonable judgment, relies on the farmer’s advice as to 
which animals are of an appropriate age to be tested. If the accredited 
veterinarian’s observation of the animals would reasonably cause doubt as to 
the farmer’s advice, or if the accredited veterinarian has any other information 
that would reasonably give rise to a question as to the accuracy of the farmer’s 
advice, then, and only then, will the accredited veterinarian, who relies on the 
farmer’s advice, be sanctioned in a formal administrative disciplinary 
proceeding, such as the present proceeding, for failing to determine the 
animals’ age by some other method. If the Federal-State officials desire to 
change this ruling for the future in the State of Vermont, they are, of course, 
free to do so, with notice to the accredited veterinarians. 

Complainant argues on appeal that "if the owner mistakenly, or even 
intentionally,” identifies to the accredited veterinarian an animal to be tested 
that is not an adult, and the accredited veterinarian includes that animal as an 
adult on the Tuberculosis Test Record, the veterinarian has violated the 
standards by filing an inaccurate record (Complainant’s Appeal Brief at 10). 
Complainant’s argument may be technically correct, but I believe that it would 
be arbitrary, capricious, and an abuse of discretion for me to suspend or 
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revoke the accreditation of a veterinarian for misstating the age of animals on 
a Vermont Tuberculosis Test Record when the veterinarian, using reasonable 
judgment, followed the common policy in Vermont of relying on the farmer 
as to the age of the animals, and the APHIS Veterinarian-in-Charge for New 
England testified that “there’s nothing to be criticized about a veterinarian 
following that policy" (Tr. 355, quoted above). 

Furthermore, I am not sure that Complainant is even technically correct. 
In determining even whether there has been a technical violation, the views 
of the Federal and State officials in charge of the Tuberculosis Eradication 
Program in a particular area are of significance, because the Bovine 
Tuberculosis Eradication Uniform Methods and Rules Effective February 3, 
1989, provide (CX 31, p. 6; Tr. 346-49, 356): 


J. Reporting of Tests A report of all tuberculin tests—including 
the individual identification of each animal 
by eartag number or tattoo, age, sex, and 
breed—and a record of the size of the 
response and test interpretation shall be 
submitted in accordance with the 
requirements of the cooperating State 
and Federal officials. 


Under that directive, the age of the animal is to be submitted "in 
accordance with the requirements of the cooperating State and Federal 
officials." The testimony of the Federal official in charge of the New England 
area, quoted above, shows that the requirement as to age is met if an 
accredited veterinarian, in the exercise of reasonable judgment, relies on the 
farmer for advice as to the age of the animals. That this is “common practice" 
was also recognized by the State Veterinarian for Vermont (Tr. 276), the 
APHIS VMO assigned to Vermont (Tr. 174-75), the APHIS Senior 
Investigator for the New England area (Tr. 24), and the Respondent (Tr. 
491-93). Respondent testified (Tr. 491-93): 


Q. Now in the 30 years of practice that you’ve had in the Northeast 
Kingdom, has it been customary for the veterinarian to depend on the 


farmer to identify which cattle are to be tested? 


A. That’s the only way that we can do it. 


Q. Has that been sanctioned and approved, to your knowledge, by 
the Department of Agriculture and the State of Vermont? 
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A. Yes, it has. 


Q. There was some discussion by Dr. Zeilenga about mouthing or 
teething a cow. Let me ask you, when you go through the process of 
testing hundreds of cattle at a time, do you pretty much do that on an 
assembly-line basis? 


A. Yes, you do. 


Q. Have you seen any veterinarians in the routine of testing cattle, 
stop to determine the age of the cow by looking in their mouths? 


A. I have never seen a veterinarian determine the age of a cow for 
TB testing by mouthing her. 


Q. Has anyone at the State Department of Agriculture which gives 
you direction, suggested to you, either orally or in writing, that you 
should determine the age of a cow by looking in her mouth prior to 
giving her a TB test? 


A. Never. 


Assuming, but not deciding, that an accredited veterinarian in Vermont 
technically violates the standards if, in the exercise of reasonable judgment, he 
or she relies on erroneous advice of the farmer as to the age of the cattle for 
a TB test, this record does not support an Order suspending or revoking the 
accreditation of the veterinarian for such a violation. 


B. Bathalon Farm (Count VII). 


The ALJ held with respect to Count ‘VII of the Complaint (Initial Decision 
at 17-19): 


Complaint counsel has not carried the burden of proving the 
allegations made in Paragraph VII, that Voucher’ EO78461 (CX 4), 


"The ALJ refers to the test record here, and in other instances, as a "voucher," which fails 


to accord proper stature to the document as an official record of the disease status of the 
animals. 
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signed by Dr. Starr, on January 12, 1991, was inaccurate in that it listed 
underage cattle as adults. Asserted proof of this allegation lies in an 
affidavit by Alfljan Bathalon, son of the herd owners, who states the 
birth dates of twenty cattle from the herd. (CX 15) Investigator 
Jim Finn, who obtained Al[ljan Bathalon’s sworn statement, testified 
that he identified the animals by eartags as listed on the test [record]. 
Mr. Finn recorded the birth dates, that were certified by 
Aljljan Bathalon, from white cards mounted above each animal’s stall. 
(Tr. 45-47) Mr. Finn testified that the cards were prepared by 
Aljijan Bathalon. (Tr. 50) In at least six cases these birth dates 
indicate that the animal would have been only twelve to fourteen- 
months old at the time of testing. (CX 15) In addition, Dr. Hutchins 
testified that when he visited the Bathalon farm, he personally observed 
one of the animals whose eartag number, 13AEC7330 (CX 4, p. 4, line 
8), ... is listed on the test [record]. The cow bore a herd tag 
corresponding to the white card above its stanchion, which showed date 
of birth as November of 1989, only fourteen months before [the] 
tuberculosis test record was signed. (Tr. 236) 


However, the only source of information concerning these farm 
record birth dates, which are possibly only estimates, was 
Aljljan Bathalon, and the reliability of his certification of those dates 
is brought into question by several considerations. First, doubts about 
the affiant’s capacity to give sufficient evidence arise from testimony 
indicating that he was a youth. Marcel Labbee’s [sic] testified that he 
knew Allfijan Bathalon and the boy would have been only about 
thirteen or fourteen in 1991, and therefore about fifteen-years old when 
his affidavit was taken in February 1992. (Tr. 455) Respondent 
estimated the boy’s age as probably seventeen, or eighteen at most, in 
October 1992. (Tr. 501) Although Mr. Finn first testified that 
Alfljan Bathalon was eighteen at the time he interviewed him, he 
responded "No" when asked if he determined Al[lIjan Bathalon’s age to 
his satisfaction. (Tr. 48) 


Moreover, the substance of Al[ljan Bathalon’s affidavit is disputed 
by the affidavit signed by his parents, which states that they were 
unaware of any errors in the test record for their herd (RX 5), and 
further disputed by the direct testimony of Dr. Starr and his assistant, 
Marcel Labbee, that respondent relied on the farmer’s direction as to 
which of his animals were adult cattle, appropriate for tuberculosis 
testing. (Tr. 456, 501-502) Marcel Labbee, like respondent was a 
forthright witness, who referred to notes only to verify dates. (Tr. 470) 
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In view of the aforementioned difficulty in distinguishing twelve- to 
fourteen-month-old animals from two-year-olds, respondent reasonably 
could have relied on the farmer’s designation of which cattle to test.” 


Even if Allan Bathalon was only 15 years old when he gave his affidavit, 
I would not discredit his affidavit for that reason alone. However, although 
Mr. Finn testified that Allan Bathalon prepared the white cards showing the 
birth dates (Tr. 50), there is nothing in the record as to when the cards were 
prepared. Allan Bathalon’s affidavit certifies the ages of 22 animals “to the 
best of my knowledge and review of records” (CX 15, p. 3). What "records" 
did he review? Was he referring to the white cards mounted above the stalls, 
or did he first prepare those white cards when Complainant’s investigators 
expressed an interest in the ages of the animals? Mr. Finn and Dr. Hutchins 
testified that the white cards were above each animal’s stall when they went 
to the farm (Tr. 45-50, 229-37), but Respondent and Marcel Labbee testified 
categorically that there were no white cards above the stalls when they were 
there (Tr. 455, 502, 567). There is nothing in the record to contradict their 
testimony. No one testified, and there is no affidavit, that the white cards 
were there when Respondent and Marcel Labbee were there. 

Furthermore, there is nothing in the record to contradict the testimony by 
Respondent and Marcel Labbee, regarded by the ALJ as credible (Initial 
Decision at 18; Tr. 470, 570), that they relied on information supplied by 
Raymond Bathalon, owner of the herd, as to which animals were adults (Tr. 
455, 501-02, 567). Respondent also used his own judgment based on his 
observation of the animals as to whether they were old enough for testing (Tr. 
567), and there is no showing that he used improper judgment in relying on 
the herd owner’s designation of the adult animals to be tested. The owners 
of the herd, Allan Bathalon’s parents, signed an affidavit stating that "[w]e are 
unaware of any errors he [Respondent] made in connection with the test 
record” (RX 5). In the circumstances, I find no basis for overturning the 
ALJ’s conclusion as to this Count (see § VI(A)(2), supra). 


C. Raboin Farm (Count II). 


The ALJ stated with respect to Count II of the Complaint (Initial Decision 
at 5-6): 


“I have omitted the ALJ's discussion as to Respondent's identification of the breed of one 
of Mr. Bathalon’s animals because, as stated by the ALJ, Count VII does not charge a violation 
as to the breed of any of the animals (Initial Decision at 17), and Complainant did not raise any 
issue on appeal as to Respondent’s failure to correctly identify the breed of one of 
Mr. Bathalon’s animals. 


VETERINARY ACCREDITATION 


Complaint counsel’s proof offered to sustain the allegations of this 
count [footnote omitted] centers upon a [record], CX 1, by which 
Dr. Starr certified the test results of seventy-five head of a eighty-five 
unit dairy cattle head owned by Farmer Raboin. This document while 
accurately identifying each animal by its official eartag number, 
[footnote omitted] also identifies each of these animals as an "A". (CX 
1) The Government has taken the pains to search every record in the 
State of Vermont to determine the age of each of these cows as of 
January 5, 1990, in order to determine if each was an "adult" on that 
date. This search led to facts relating to three animals identified by 
eartags 13AEA6206, 13AEA6207 and 13VAS4044 suggesting that they 
had not aged to maturity. 


The ALJ then proceeded to discredit Complainant’s evidence based on 
farm records furnished by Mr. Raboin to the Department (Initial Decision at 
6-9). I disagree with the ALJ’s conclusion as to the farm records. In my 
view, they are competent evidence to establish a prima facie (but not 
irrebuttable) case that 3 of the 75 head listed by Respondent as adults were 
not in fact adults, with two of the animals being under 7 months of age. 
However, the ALJ also dismissed the Complaint as to Count II on the 


grounds that Respondent relied on the advice of the farmer as to the age of 
the animals, stating (Initial Decision at 7-10): 


Farmer Raboin’s recorded statement is disputed by the direct testimony 
of Dr. Starr and his employee, which was based on independent recall 
of events, subject to cross-examination. Hoska v. United States Dep’t 
of the Army, 677 F.2d at 139; McKee v. United States, 500 F.2d 525, 528 
(Ct. Cl. 1974). All testimony by respondent was forthright and 
demonstrated his professionalism. (Tr. 570) He testified that he was 
not aware of any underage animals among the seventy-five cattle that 
he tested for tuberculosis at the Raboin farm on January 5, 1990. (Tr. 
492) Dr. Starr’s assistant, Linda Petit, who accompanied him to the 
Raboin farm and assisted in identifying the cattle, testified that, to her 
knowledge, no underage animals were tested. (Tr. 415) Ms. Petit was 
also a forthright witness, who responded to questions without referring 
to notes except to verify dates. (Tr. 425) Mr. Raboin’s transcribed 
statement reported through Investigator Finn’s testimony was also 
disputed by Mr. Raboin’s signed and sworn statement that he was 
unaware of any errors contained in the test record for his herd. (RX 
ere. ; 
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The records which the hearsay documents (CX 11, 22) allegedly 
describe are contradicted by the testimony of Dr. Starr who relied upon 
Farmer Raboin to designate those animals which were at least two 
years old or had calved. (Tr. 491, 547) The practice of relying on the 
farmer’s knowledge is the most common method of aging used by 
veterinarians for tuberculosis testing. (Tr. 76, 174-175, 276, 355, 491- 
492) State officials do not prohibit or discourage this practice. Nor 
have they suggested or required that veterinarians use more elaborate 
methods of aging such as “mouthing” (examining the teeth of animals), 
a technique which is, itself, imprecise due to the variations caused by 
environmental factors. (Tr. 492-494) Even Dr. Wayne Zeilenga, the 
Department’s Veterinary Medical Officer for Vermont, acknowledged 
that estimates based on mouthing only establish age within a range of 


1 several months. (Tr. 161-165) Dr. Hutchins, a veterinarian employed 
t by the State of Vermont to supervise its animal health programs, has 
y noted that maturity in cattle is a variable event. (CX 26, p. 1) 
t : Dr. Smith, the veterinarian responsible for the Department’s affairs in 
e all of New England, testified that animals of twelve months may have 
2, the appearances of animals of twenty-four months. (Tr. 297, 351) 

e 

of Therefore, if there was a mistake in aging these three cows, it was 


a mistake of their owner, who would be in the best position to know 
and state their ages. 


Nothing in the Standards for Accredited Veterinarians, the 
instructions issued by the Vermont State Veterinarian-in-Charge, or the 
Uniform Methods and Rules for Bovine Tuberculosis Testing (CX 31; 
Tr. 262), prohibits testing an underage cow. [However, the State of 
Vermont does not pay for testing animals under 2 years of age unless 
the animal has calved (§ VI(A)(2), supra).] The only harm that could 
have resulted from Dr. Starr’s inappropriate listing of these animals on 
the test record is the fee of seventy-five cents for each animal tested 
that he could have received from the State of Vermont. No actual or 
potential spread of disease could have resulted, as a result of facts 
displayed in this case, and Dr. Starr never failed to report an infected 
or suspect animal. (Tr. 283, 345, 391, 485-486) 


As stated by the ALJ, the farmer, Norman Raboin, signed an affidavit 
stating that "I am unaware of any errors he [Respondent] made in connection 
with the test record ... that he performed on January 5, 1990" (RX 6). 
Moreover, as stated by the ALJ, Respondent testified that he relied on the 
farmer to identify the animals 2 years of age or older, stating (Tr. 491): 
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I went in the barn, Mr. Raboin was in the barn. I told him we 
were there to TB test all of his cattle for the area that he talked about 
the night before, the area test, and that we’ve [sic] be doing all cattle 
two years of age and older. And Mr. Raboin showed me his cattle that 
were placed in the barn by age, the young stock are, the adult cattle 
are intermixed, but the young cattle, which are the first calf heifers on 
down to the baby calves all go down in synchronization. 


So he showed me basically where to stop. He says, "These are 
the two year olds and up, all these here are under two years of age." 


Q. Now did you test the ones he told you to test? 
A. We tested exactly the ones that Norman Raboin told us to test. 


Q. And did you rely on Mr. Raboin’s identification of which cows 
were of age? 


A. Yes, I did. 


Respondent also testified that he visually looked at each of the animals to 
determine if they were of age, and he admitted that there would be a big 
difference between a 7-month-old cow and a 24-month-old cow (Tr. 547-48). 
Two of the animals were under 7 months, according to the barn records. 

Respondent’s employee, Linda Petit, also testified that, to her knowledge, 
no immature cattle were tested at the Raboin farm (Tr. 415). She had lived 
around dairy cattle all of her life, and she testified that she was able to make 
judgments about their age (Tr. 414). Although she testified that Mr. Raboin 
did not assist in identifying the cattle to be tested (Tr. 414-15), this is not in 
fatal conflict with Respondent’s testimony that Mr. Raboin told them which 
cattle were to be tested (Tr. 491, 547), because it is the general practice of 
Respondent and his helpers to travel in separate cars, in case of an emergency 
(Tr. 547), and it is possible that Mr. Raboin told Respondent which animals 
were to be tested without Linda Petit being there. In addition, if she was 
present when the advice was given by Mr. Raboin, she may not have heard the 
information, or remembered that he gave the advice. 

In view of the ALJ’s finding that Respondent and Linda Petit were 
credible witnesses (Initial Decision at 8; Tr. 424, 570), I conclude that the 
evidence as to this Count is equally balanced as to whether three of the 
animals were, in fact, immature, and whether two were so immature that 
Respondent, in the exercise of reasonable judgement, should not have relied 
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on Mr. Raboin’s advice as to their age (see § VI(A)(2), supra). Since 
Complainant has the burden of proof, I am dismissing this Count. 


D. Mayhew Farm (Count XI). 


The ALJ held with respect to Count XI of the Complaint (Initial Decision 
at 21-23): 


Paragraph XI [footnote omitted] of the complaint alleges that 
respondent signed an inaccurate tuberculosis test record in that it 
misstated the breed, number and [age] of animals tested at the Mayhew 
farm on January 20, 1991. With respect to the number of animals 
tested, complaint counsel’s proof rests on statement in the affidavit of 
Roland Mayhew that respondent injected only the cattle contained in 
Mayhew’s barn, which has a capacity of sixty-four animals. (CX 20) 
The test record signed by respondent reports a total of seventy-three 
animals tested. (CX 6) The Mayhew affidavit, which was sworn before 
former Investigator Katherine Brown, is diminished by evidentiary 
failures similar to those affecting the Sanville and Driver statements. 
Mr. Mayhew’s recollection was recorded two and one-half months after 


0 the events described. (CX 20) There is no supporting evidence to 
g establish the freshness of his memory of events or to corroborate the 
. accuracy of the affidavit’s allegations with respect to the number of 


cattle tested. Mr. Mayhew’s contentions are disputed by a previous test 


2 record showing that seventy-nine animals were tested at his farm in 
d 1988 (RX 11; Tr. 514), and by the affidavit of the farm’s previous 
€ owner, Dennis Fournier, who built the barn and stated that it would 
in hold up to ninety animals. (RX 4). The Mayhew affidavit cannot 
in sustain proof that an inaccurate number of animals were reported on 
h the test record. 
of 
cy Nor has complaint counsel carried the burden of proving that 
Is underage animals were listed on the test record. This allegation is 
as based on a vague claim in the affidavit that respondent tested 
ne “approximately four heifers that were 17-18 months of age at the time. 
(CX 20) The affiant did not identify any of the heifers by eartag 
re number or birth date and the uncorroborated claim is disputed by 
he respondent’s direct testimony that Mr. Mayhew, himself identified the 
he cattle appropriate for testing, while specifically excluding some other 
at animals as too young. (Tr. 516-518) Dr. Starr’s reliance on the 


ed farmer’s guidance in this circumstance would be reasonable in view of 
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the aforementioned described difficulty in distinguishing seventeen to 
eighteen-months old cattle from two-year-olds. 


In his affidavit, Mr. Mayhew also stated that two of his cows, eartag 
numbers, 13AEA9197 and 13ADR4022, which respondent identified on 
the test record as Holsteins, were actually Jersey cows. (CX 20) This 
allegation is disputed by respondent’s direct testimony that the herd 
contained cross breeds, but no animals that could only be identified as 
Jerseys. (Tr. 516) However, with respect to number 13ADR4022, the 
record is conflicting, for a previous test voucher exists in which 
respondent identified the animal as Jersey. (RX 11, p. 2) The 
evidence which was subjected to cross-examination, that is, Dr. Starr’s 
testimony, is that which displays the greater weight, and therefore, the 
alleged failure of breed identification is not established. Eartags, not 
breed, are the primary means of cattle identification, as they should be 
in a herd known to be cross breeds. 


Complainant did not appeal with respect to the age issue (Complainant’s 
Appeal Brief at 25-27) and, therefore, only the number and breed issues are 
relevant here. 

As to the number of animals tested, the preponderance of the evidence is 
in Respondent’s favor. The affidavit of the farm’s prior owner, along with the 
previous test record, at least equals Mr. Mayhew’s affidavit. And the 
testimony of Respondent, that he tested the 73 animals identified by 
Mr. Mayhew, and that Mr. Mayhew actually wrote the ear tag numbers for 
him (Tr. 517-18, 557), which was believed by the ALJ, tips the weight of the 
evidence in Respondent’s favor. 

As to the breed issue, I find that the record is evenly balanced. The ALJ 
believed Respondent’s testimony that Mr. Mayhew "does not have any Jerseys 
in his barn" (Tr. 516). Although Respondent identified the cow with ear tag 
number 13ADR4022 as a Jersey on February 4, 1988, about 3 years earlier 
(RX 11, p. 2, 1. 5), Respondent testified that the "appearance of a crossbreed 
can change quite a lot" in 3 years (Tr. 559). In view of the testimony by 
Dr. Hutchins that he can only tell the difference between a Jersey and a 
Holstein "[mJost of the time" (Tr. 247), the evidence is equally balanced as to 
this issue. 

Accordingly, the Complaint must be dismissed as to Count XI. 


E. Randall Farm (Count X). 


Count X of the Complaint charges that Respondent misstated the breed 
of cattle in connection with the same tuberculosis test at the Randall farm 
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involved in Counts VIII and IX, referred to above (§§ IV, V(A)). Mrs. 
Randall’s affidavit was taken by Complainant’s former investigator who was 
unwilling to leave her new position to testify. The affidavit is dated 2'4 
months after the occurrence of the alleged facts. The ALJ held with respect 
to this Count (Initial Decision at 20-21): 


The allegation of Paragraph X [footnote omitted] of the complaint, 
that respondent signed a [record] (CX 5) misidentifying the breed of 
cattle at the Randall farm, is supported exclusively by statements in 

Alice Randall’s affidavit [(CX 19)] and by the same assertions from 
Ms. Randall, as reported in the affidavit of former [investigator] 
Katherine Brown. (CX 22, p. 3) Counsel’s evidence does not sustain 
the burden of proof. The evidentiary deficiencies of both affidavits 
have been explained previously. As with the other allegations made in 
Ms. Randall’s affidavit, the assertion that respondent misidentified the 
breed of cattle is uncorroborated, and contradicted by direct testimony 
from Dr. Starr and Marcel Labbee, who stated that the Randall’s herd 


s was essentially a mixed breed herd. (Tr. 459-460, 512) It is common 

e practice to identify an animal of mixed breed as the breed it most 

, resembles. (Tr. 507) Furthermore, according to the testimony of 

1S Marcel Labbee, it was Alice Randall, herself, who designated what 

ie breed to record for each animal tested. (Tr. 459) 

eC 

Dy I find the evidence to be evenly balanced as to this issue and, therefore, 
4 the Complaint must be dismissed as to Count X. 

e 

s F. Carpenter Farm (Count XII). 

- | The ALJ held with respect to Count XII of the Complaint (Initial Decision 
ag at 23-25): 
er 

ed Paragraph XII of the complaint alleges” that respondent signed test 

by [record] EO78456 which was inaccurate with respect to the identity and 
| a number of cattle tested. The charge is based on the 

to 


8This count reads: 


On or about January 28, 1991, respondent misstated the 
identity and number of cattle tested on tuberculosis test record 
ed number 078456 in violation of 9:C.F.R. § 161.3(b), because he 
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signed the test record, and/or permitted it to be used, without 
ascertaining that it had been accurately completed. 


affidavit taken by former Investigator Brown, from Scott Carpenter, 
herdsman for the cattle owned by Randall and Dixie Carpenter and 
brother of Randall Carpenter. (CX 21) Scott Carpenter’s affidavit was 
offered to prove that only about ten or twelve of the cattle listed on the 
test record were correctly identified, and that the rest of the herd were 
animals purchased since 1990, whose eartag numbers should not also 
have appeared on the 1990 test record. (CX 7, 7a, 21) In addition, 
Scott Carpenter referred to two animals as Jersey cows which 
respondent listed as Holsteins. (CX 7,21) The affidavit of Ms. Brown 
indicates that Scott Carpenter also identified these animals to her as 
Jerseys. (CX 22, p. 4) The evidentiary value of both statements by 
Scott Carpenter is severely diminished due to the problems associated 
with double hearsay and the evidence of animosity, between its author 
and respondent. (Tr. 487-488) Moreover, Scott Carpenter’s 
uncorroborated allegations are contradicted by an affidavit from herd 
owners Randy and Dixie Carpenter, who stated that their cattle were 


all considered Holsteins in 1991 and that only five animals were new 
additions since 1990. (RX 7) John Souliere, respondent’s assistant, 
also gave a sworn statement in which he disputed Scott Carpenter’s 
assertions. Mr. Souliere stated that he assisted respondent in testing 
the Carpenter herd in 1991, at which time five additions were retagged 
and all cattle were Holsteins. ({RJX 10) 


Complaint counsel also presented evidence to show that the 
Carpenters purchased five additions between June and October 1990, 
which could not have been resold, because of quarantine, before 
respondent tested the herd for tuberculosis in January 1991. (CX 8, 9; 
Tr. 134-137) These animals could likely have been the five retagged by 
Dr. Starr, despite testimony and records which indicated that when 
Animal Health Investigator Darrell Kuehne performed Brucellosis tests 
on the five additions in February 1991, the only eartags numbers found 
on the animals were not the ones listed by respondent’s as those used 
for retagging in 1991. (CX 8, 9; RX 2; Tr. 135) Mr. Kuehne’s 
observations are simply inconclusive with respect to the test [record] 
completed one month earlier. 


Nonetheless, test record EO78456 signed by respondent for the 
Carpenter farm, was duplicative on its face. Five eartag numbers 
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appear twice on the document. (CX 7, p. 1, lines 4, 7, 8, 12, 13 and p. 
2, lines 9-13) Glenda Kerr, Dr. Starr’s office assistant, testified that 
she caused the duplication of entries through clerical error. (Tr. 435- 
438) This duplication of numerals, which was highlighted by the letters 
"RT" could not result in an exposed animal being incorrectly identified 
as negative, because each animal was accurately identified on the 
[record]. The accuracy of this [record] was but stated twice. 


With respect to the breed of two animals listed as Holsteins by 
Respondent, which Complainant contends were Jersey cows, I find the 
evidence to be equally balanced. Since Complainant has the burden of proof, 
Complainant failed to prove this allegation. As to the sex of the animal with 
ear tag number 13AEA6461, Complainant’s evidence shows that this animal 
was identified by Respondent as a male on his January 25, 1990, Tuberculosis 
Test Record (CX 7a, p. 1, 1. 8), and as a female on his January 28, 1991, 
Tuberculosis Test Record at issue here (CX 7, p. 1, 1. 8). However, the 
Complaint charges Respondent only with a violation of the 1991 record. 
There is no evidence in the record to prove whether Respondent erred as to 
the sex in 1990 or 1991. Accordingly, Complainant has failed to prove that 
Respondent misstated the sex of the animal in 1991. 

Complainant has also failed to prove that Respondent misstated the 
number of cattle tested on January 28, 1991. It is true, as Complainant 
contends, that the last five animals identified by ear tag numbers on the 1991 
record duplicate the ear tag numbers of five other animals appearing on the 
same record (CX 7). However, Respondent’s explanation of the clerical error 
that caused this duplication demonstrates that Respondent did not misstate 
the number of animals tested, but, rather, wrote the wrong ear tag numbers 
down for the last five animals that were in fact tested. Respondent’s evidence 
establishes that Respondent used the 1990 TB record as a draft to prepare the 
1991 TB record. That is, in preparing the 1991 record, Respondent and an 
assistant read the ear tag numbers and compared them with the ear tag 
numbers that appeared on the 1990 record. The three animals that were sold 
since the 1990 test were stricken from the draft (RX 2, p. 1, Il. 24, 30, p. 2, 
1. 2; Tr. 436). Respondent then instructed his office clerk to add the ear tag 
numbers of the five new animals that had been retagged for the 1991 test to 
the 1990 chart used as a draft, but instead of copying the ear tag numbers of 
the five new animals that had been retagged in 1991, she erroneously "grabbed 
the wrong pile and I took the ones from the previous year" (Tr. 437; see also 
Tr. 522-24)). That explains why the last five animals appearing on the 1991 
record duplicate five animals appearing earlier on the 1991 report. Instead of 
those five duplicative numbers, the correct ear tag numbers that should have 
appeared on the 1991 record are shown on RX 2, p. 2, lines 12-16, right-hand 
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column. Respondent’s clerk testified that, to her knowledge, she had never 
before or since made a similar mistake (Tr. 438). 

Although this clerical error did not result in Respondent misstating the 
number of cattle tested on the 1991 test record, it did result in Respondent 
misstating the identity of the cattle that should have appeared as the last five 
animals on the record, in violation of 9 C.F.R. § 161.3(b). In other words, 
Respondent tested five animals on January 28, 1991, and found them to be 
free from tuberculosis, but did not include those five animals on the record 
of the animals that were tested, viz., 13AEC7291, 13AEC7292, 13AEC7293, 
13AEC7294, and 13AEC7295 (Tr. 522-24; RX 2, p. 2, ll. 12-16, right-hand 
col.). 

Although this violation did not cause any disease problem in the present 
case, this type of violation, misstating the correct ear tag numbers for all cattle 
tested, could cause disease problems if, e.g., there were a need to trace the 
exact animals tested because of previous or subsequent disease problems 
existing in the tested herd or in other herds. In addition, the Bovine 
Tuberculosis Eradication Uniform Methods and Rules Effective February 3, 
1989, do not provide for retesting for tuberculosis during the period from 10 
days after a test to 60 days after the test (CX 31, p. 7, { (M)(2)) because a 
second test during that time period is not reliable. Accordingly, it is 
important to have an accurate record of when every animal has been tested 
for tuberculosis. 

In addition, if the farmer wanted to use Respondent’s 1991 test record to 
show that his cattle were tuberculosis-free, e.g., for the purpose of a sale, the 
failure to have five animals that were tested included on the test record would 
cause problems. 

Respondent testified that he reviewed the 1991 TB test record involved in 
Count XII "the way I usually do" (Tr. 565), but he did not detect the fact that 
his clerk had "grabbed the wrong pile" (Tr. 437) and copied the ear tag 
numbers for the five 1990 retags instead of the five 1991 retags. If 
Respondent had checked even one of the five 1991 retag numbers, he would 
have detected the error. Hence it is obvious that he relied 100% on his office 
staff to produce an accurate record which is, according to Respondent’s 
testimony, "the way I usually do" (Tr. 565). 

Respondent’s violation as to this Count is egregious because it occurred 
after Dr. Hutchins sent all Vermont accredited veterinarians a memorandum 
in January 1990, advising them of errors that had been made in TB records 
and requesting them to correct their submissions (CX 26; Tr. 209-10), and 
after a personal meeting Dr. Hutchins had with Respondent on January 18, 
1990, to discuss Respondent’s shortcomings in filling out TB records, during 
which he gave Respondent a second copy of the memorandum, just discussed, 
sent to all Vermont veterinarians (Tr. 213; CX 27). 
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VII. Misuse of Official Ear Tags and Misstating Number and Age of 
Cattle Tested -- Driver Farm (Counts III and IV). 


Counts III and IV of the Complaint refer to a single tuberculosis test 
performed by Respondent at the Driver farm, Newport Center, Vermont, in 
January 1990. It is alleged in Counts III and IV of the Complaint: 


Il. 


On or about January 10, 1990, respondent misused eartags in 
violation of 9 C.F.R. § 161.3(j), because he permitted the tags to be 
kept in the custody of an individual other than himself prior to official 
use. 


IV. 


On or about January 13, 1990, respondent misstated the number, 
and age of cattle tested on tuberculosis test record number 87385 in 
violation of 9 C.F.R. § 161.3(b), because he signed the test record, 
and/or permitted it to be used, without ascertaining that it had been 
accurately completed. 


Respondent’s Tuberculosis Test Record for the Driver farm gives 
January 10, 1990, as the injection date and January 13, 1990, as the 
observation date. It states at the top that it is not a complete herd test. It 
states that the number in the herd is "171," and the summary shows the 
number of animals tested as "170," all of which are stated to be negative to 
tuberculosis. (CX 2, p. 1). (As shown below, Respondent testified that the 
record prepared at the farm by Linda Petit showed "140" in the summary, but 
the "office girl" recopied it as "170.") The four pages of the test record listing 
each of the animals purportedly tested by ear tag number includes 140 
animals, each identified as an adult female animal testing negative to 
tuberculosis (CX 2). 

For the reasons set forth below, I find that Respondent did not TB test at 
least 8 (and probably at least 25) of the 140 individually identified animals 
listed on his Tuberculosis Test Record as having tested negative to 
tuberculosis (CX 2). That is a far more serious misstatement of the number 
of animals tested, as alleged in Count IV, than the apparently inadvertent 
recopying of "170" in the summary, rather than "140." In addition, as explained 
below, the proof that Respondent did not test those eight animals strongly 
supports Mr. Driver’s affidavit that the ear tags were applied when 
Respondent was not there. 
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Mr. Driver’s affidavit, taken by APHIS’ former investigator, Ms. Brown, 
on April 25, 1991, 15'4 months after the incident, states in its entirety (CX 17, 


p. 2): 


I, Everett Driver, am a2 Dairy farmer located at 12 Road, Newport Ctr., 
VT 05857. My telephone # is (802)334-6426. I have been a dairy 
farmer for 15 years. 


I truthfully state the following to Kate Brown, an Investigator with the 
USDA. 


- On January 10, 1990, Dr. Starr came and area TB tested my herd. 
- One or two days earlier a man and woman came and ID all the 


animals in my barn. Those that didn’t have tags, they retagged; 
everything from calves to cows. 


- On the 13th of January, Dr. Starr came back and read the tests. 


- He did not test at least 25 animals that the other two had tagged 
because they were very small animals and in a loose stall. 


- When I received the records in the mail, I was surprised that he 
recorded 170 as being tested because I only had about 140 head in the 
barn. 


The above is true and correct to the best of my knowledge and belief. 


On April 25, 1991, when Ms. Brown took Mr. Driver’s affidavit quoted 
immediately above, she was accompanied by Dr. Zeilenga, APHIS Veterinary 
Medical Officer for Vermont (VMO). She had with her a copy of 
Respondent’s Tuberculosis Test Record for the Driver farm (CX 2), and 
made various annotations on her copy, which was received in evidence as 
Complainant’s Exhibit No. 22, pages 20-23." Ms. Brown’s affidavit with 
respect to this visit in its entirety is as follows (CX 22, pp. 2-3): 


‘Page 1 of CX 2 is page 20 of CX 22; page 2 of CX 2 is page 21 of CX 22; page 3 of CX 2 
is page 22 of CX 22; and page 4 of CX 2 is page 23 of CX 22. 





ee 
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2. TB Test Record No. B87385, Everett Driver, Herd Owner. 


To the best of my knowledge, I did not cross out the #13VAX7575 
on [CX 2,] page 2, line 18.’° 


To the best of my memory, on April 25, 1991, when Dr. Wayne 
Zeilenga, Vermont VMO for Veterinary Services, and I went to 
Mr. Driver’s farm, Dr. Zeilenga aged some of the cows by their 
teeth. He estimated the age of ID #13AEA6383 to be 17 to 18 
months of age, which I recorded on my copy of the test chart [((CX 
22, p. 23, 1. 11)]. When we later went to Mr. Driver’s records, the 
birth date recorded for this animal was January 1, 1990; which I 
also recorded [(CX 22, p. 23, 1. 11)]. 


I recorded the farm tag ID numbers, vaccination tag ID numbers, 
and birth dates of the following animals onto a copy of the test 
record [(CX 22, pp. 22-23)]. I obtained this information from Mr. 
Driver’s farm herd records (calfhood vaccination records, birth 
dates, and farm tag ID numbers). 


Page No. Line No. _ Eartag No. Farm Tag No. __Vacc. Tag No. __B. Date 


3 4 13AEA6329 Flap 161 13VAX4455 Dec-2-89 
3 48 13AEA6370 Flap 151 13VAW0296 Aug-13-89 
3 49 13AEA6371 Flap 152 13VAW0297 = Sep-1-89 
4 1 13AEA6373 Flap 157 13VAW0102 = Sep-1-89 
4 3 13AEA637S Flap 155 13VAW0299 = Sep-20-89 
4 5 13AEA6377 Flap 153 13VAW0300 Sep-89 

4 6 18AEA6378 Flap 160 13VAX4444 Dec-2-89 
4 11 13AEA6383 Flap 162 13VAX4443 Jan-1-90 


In addition to Ms. Brown’s affidavit stating that she recorded the eight 
birth dates listed above from Mr. Driver’s farm records, Dr. Zeilenga testified 
that he saw Mr. Driver’s calving calendar that was on the wall above the sink 
area of the milk room (Tr. 160, 172-74), and that Mr. Driver said that he had 
the "actual birth dates” on a "calving calendar" (Tr. 172; but see Tr. 552-53). 

Although Ms. Brown’s affidavit dated September 29, 1992, was 17 months 
after she visited the Driver farm, she recorded the relevant information 
learned at the farm on her copy of Respondent’s Tuberculosis Test Record 


‘That line was obviously crossed out by Respondent’s employee; otherwise, the summary on 
Respondent’s record, as prepared at the farm, would have listed 141 animals, rather than 140, 
as being negative to the TB test (see Tr. 415-24, 499). 
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on the day of her visit (CX 22, p. 3; Tr. 166). It should be noted that the 
birth dates for seven of the eight animais recorded by Ms. Brown give a 
specific date of birth, e.g., January 1, 1990. However, the birth date for one 
animal merely gives the month, "Sep-89."_ This gives rise to the inference that 
the farm records were prepared soon enough after the birth of an animal that 
the exact date of birth was recorded, and where there was a lapse of time 
between the birth and the recording of the birth date, so that the exact date 
was not certain, the farmer, rather than guessing at the birth date, merely 
recorded the month of the birth. 

More importantly, Dr. Zeilenga’s aging of “some of the cows by their 
teeth" (CX 22, p. 3) not only confirms the reliability of the farm-record birth 
dates, but, also, reveals a “smoking gun" proving Respondent’s serious 
violations. Specifically, the animal which Ms. Brown recorded on her copy of 
the TB record as having been born January 1, 1990 (CX 22, p. 23, I. 11), only 
9 days before Respondent injected the animals on January 10, 1990, was 
estimated by Dr. Zeilenga 15'4 months later on April 25, 1991, to be 17 to 18 
months of age, which: Ms. Brown recorded on her copy of the TB test record 
(CX 22, p. 23, |. 11; CX 22, p.3; Tr. 166). (April 25, 1991, the date 
Dr. Zeilenga aged the animal by its teeth, was 15 and 3/4 months after the 
recorded birth date.) During his testimony, Dr. Zeilenga testified that when 
he determined the age of that animal by its teeth, it was "[n]o more than 
probably 17, 18 months, maybe as much as 20 months" (Tr. 162). He testified 
it “could have certainly been less than that, but I--it certainly was no more 
than that, by standard teething procedures” (Tr. 163). He finally testified that 
“it certain[ly] could be as much as, I guess, 21 [months], but "[p]robably no 
more than 17, 18 months" (Tr. 164). Although the range of his estimates 
detracts somewhat from his testimony, his testimony establishes clearly that 
that animal was not even close to 24 months old when Respondent TB tested 
the herd 154 months before Dr. Zeilenga visited the farm.”’ 

Analyzing further the data with respect to the 9-day-old animal, which is 
the “smoking gun” in this case, the cow would have been 15 months and 24 
days old, based on the farm-record birth date, on April 25, 1991, the day 
Dr. Zeilenga aged the animal by its teeth. The low end of his original 
estimate of 17 to 18 months, recorded by Ms. Brown on her copy of 
Respondent’s TB record, was only 1 month and 1 week older than the actual 


"There is nothing in the record to support the ALJ’s assertion that "[t]he testimony from 
Dr. Zeilenga that he estimated the age of some of the cows that were supposedly underaged (Tr. 
161-166, 174) was based not on independent recollection, but rather upon the flawed Brown 
affidavit, which as previously noted was supposedly based on Farmer Driver’s records" (Initial 
Decision at 14). Dr. Zeilenga’s testimony indicated a very clear and present recollection of the 
entire matter (Tr. 158-90). 
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age based on the farm records, and Dr. Zeilenga testified that the animal 
"could have certainly been less than that" (Tr. 163). Hence, Dr. Zeilenga’s 
aging of the animal by its teeth strongly corroborates the reliability of the 
farm-record birth dates. Even at his highest possible estimate of 21 months 
(Tr. 164), if the cow was 21 months old on April 25, 1991, when examined by 
Dr. Zeilenga, that weuld make its birth date July 25, 1989, and it would have 
been only 5'2 months old on January 10, 1990, when Respondent injected the 
herd. 

There is no possibility that Respondent would have TB tested a 9-day-old 
animal, or even a 5'4-month-old animal. Respondent testified (Tr. 497-98, 
552-53): 


Q. (By Mr. Hemley) And if all of that [Complainant’s evidence as 
to the 9-day-old animal] is correct, it would suggest that at the time you 
TB tested this cow back in January of 1990, you TB tested a cow that 
was two weeks old factually, 9 days old). 


Now, let me ask you, as you recall it, did you test any cows or 
calves that were two weeks old on the Driver farm? 


A. We only tested the cows on the Driver farm that was two years 
of age and older, in his opinion -- he gave me the ages of them, which 
ones were two years and older, and I have not put an ear tag on a two 
week old calf in my life. 


Q. If a farmer were so inclined to do it, would it be possible, given 
your understanding of the construction of an ear tag to remove a tag 
from one animal and place it in another? 


A. Yes, it’s very easily done."® 


"I reject any inference that Mr. Driver or someone else might have switched ear tags on the 
herd, notwithstanding Respondent’s testimony that there was some animosity between him and 
Mr. Driver (Tr. 487-88). Switching ear tags would have been a criminal offense subjecting the 
person to a $1,000 fine and one year in prison (CX 25). It would also have seriously interfered 
with the farmer’s dairy records, which are carefully followed by dairy farmers to see whether 
changes should be made in their farm program. Complainant need not disprove all "fanciful 
theories not based on a shred of evidence” that might exculpate a Respondent. Jn re Gold-Bell- 
I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1360-62 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 
1979), affd mem., 614 F.2d 770 (3d Cir. 1980) (where eggs, as graded at Respondent's plant, met 
the official standard for medium size eggs, and after Respondent delivered the eggs to Defense 
Department receiving points, the eggs were determined to be small size eggs, Complainant was 

(continued...) 
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Q. Well, for the record, and to be clear, I'll ask you this question 
in light of that discussion. Did you test a two week old cow on the 
Driver farm at any time? 


A. Never. 


Q. You relied on Mr. Driver to tell you which animals were to be 
tested? 


A. Yes, I did. 

Q. So you find Mr. Driver a reliable person? 

A. He’s sort of reliable. 

Q. Then did you make -- if he’s sort of reliable, did you make a 


point to check those animals and make sure they were 24 months of 
age or older? 


A. To the best of my knowledge, I thought they were 24 months or 
older. 


Q. Did you again -- are you able to tell a -- say a four month old 
cow from an 18 month old cow? 


A. Am I? 
Q. Yes. 


A. I’m quite sure I am. These are a difference with these cattle. 


*(...continued) 
not required to prove that grading personnel or Defense Department personnel did not switch 
the eggs). 
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Q. The dairy cattle? 
A. Dairy cattle. 


Similarly, during his testimony with respect to another Count, Respondent 
testified that there is a big difference between even a 7-month-old cow and a 
24-month-old cow, stating (Tr. 548): 


Q. And are you able to tell a seven month old cow from a 24 
month old cow? 


A. I would certainly hope so. 
Q. Is there a big difference between those two? 
A. There would be a big difference between those two. 


The 9-day-old animal, based on the farm-record birth dates, is a "smoking 
gun" because, independent of the farm-record birth dates, as shown above, 
based on Dr. Zeilenga’s aging of the animal by its teeth, the animal could not 
possibly have been more than 5'4 months old on January 10, 1990, when 
Respondent injected the herd, and Respondent admittedly would not have TB 
tested an animal that immature. Yet, that animal appears on Respondent’s 
Tuberculosis Test Record as one of the 140 animals purportedly tested by 
Respondent and found to be free from tuberculosis (CX 2, p. 4, 1. 11). 

Dr. Zeilenga’s testimony was specific that the animal he aged by its teeth 
was the animal with ear tag 13AEA6383 appearing on line 11 of CX 22, p. 23 
(Tr. 160-62), which was Ms. Brown’s copy of Respondent’s Tuberculosis Test 
Record at issue here (CX 2; specifically, CX 2, p. 4, 1. 11). And Ms. Brown 
recorded his estimate of 17 to 18 months as of April 25, 1991, on that same 
line (CX 22, p. 23, 1. 11; see CX 22, p. 3; Tr. 166). The evidence shows to a 
virtual certainty, far beyond the preponderance of the evidence required in an 
administrative disciplinary proceeding,” that this immature animal, appearing 
on Respondent’s Tuberculosis Test Record as testing negative to tuberculosis 
(CX 2, p. 4, l. 11; CX 22, p. 23, 1. 11), was not, in fact, tested by Respondent 
at all. Hence the evidence shows to a virtual certainty that, as alleged in 


"See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
USS. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), affd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Count IV of the Complaint, Respondent misstated the number of cattle tested 
on “tuberculosis test record number 87385 in violation of 9 C.F.R. § 161.3(b)." 
In addition, by recording the age of this 9-day-old animal (or, at the most, 
5'%4-month-old animal) as an adult, he also misstated the age of the animal, 
in violation of the same section. The defense of relying on the farmer’s advice 
as to which animals are mature enough for testing is not available here 
because this animal (and at least seven other immature animals discussed 
below) was in the group of animals not tested by Respondent because they 
were too immature. 

In addition to the 9-day-old "smoking gun" animal referred to above, 
Dr. Zeilenga’s further testimony adds a slight bit of additional corroboration 
to the reliability of the farm-record birth dates. Dr. Zeilenga testified that he 
aged three or four other animals by their teeth (Tr. 165-66), and their ages 
were “consistent with the dates Mr. Driver had on his birthing calendar" (Tr. 
166). Dr. Zeilenga thought his estimates of these other animals were also 
recorded by Ms. Brown (Tr. 166), but they were not (CX 22, pp. 20-23). 
Ms. Brown recorded Dr. Zeilenga’s age estimate as to only the one animal 
discussed above, but her affidavit does state that he aged “some of the cows 
by their teeth” (CX 22, p. 3), which is consistent with his testimony that he 
aged three or four other animals. In the circumstances, I give only slight 
additional weight to Dr. Zeilenga’s testimony that his aging of three or four 
other animals was consistent with the farm-record birth dates. But adding this 
slight additional weight to the "smoking gun" weight and the inference drawn 
from the fact that the farm records showed the exact birth dates of seven 
animals, but only the month for one animal, I accept the farm-record birth 
dates as reliable, notwithstanding the shortcomings in Complainant’s proof.” 

Based on the farm-record birth dates, the eight animals listed on 
Ms. Brown’s affidavit quoted above would have been the following ages when 
Respondent injected the herd for the TB test on January 10, 1990: 


A copy of the farm records was not introduced into evidence; Ms. Brown declined to testify 
because of a training course in her new position outside of the Department; and Mr. Driver's 
affidavit does not discuss his farm records. None of these shortcomings, however, affects in the 
slightest degree Dr. Zeilenga’s testimony that he aged animal 13AEA6383 (the 9-day-old "smoking 
gun") appearing on line 11 of CX 22, p. 23 (Tr. 160-62), which, as shown above, strongly confirms 
the reliability of the farm-record birth dates. 
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Age of Eight Animals on January 10, 1990, 
Appearing on Respondent’s TB Test Record 
Based on Farm-Record Birth Dates 


Page No. __Line No. Eartag No. B. Date Age 1/10/90 
3 4 13AEA6329 Dec-2-89 5% weeks 
3 48 13AEA6370 Aug-13-89 4 mos. 4 wks. 
3 49 13AEA6371 Sep-1-89 4 mos. 1'4 wks. 
4 1 13AEA6373 Sep-1-89 4 mos. 114 wks. 
4 3 13AEA6375 Sep-20-89 3 mos. 3 wks. 
4 5 13AEA6377 Sep-89 4 mos. 114 wks.” 
4 6 13AEA6378 Dec-2-89 5% weeks 
4 11 13AEA6383 Jan-1-90 9 days 


“Computed on the basis of September 1, 1989, the maximum age. 


None of these eight animals could possibly have been tested for 
tuberculosis by Respondent on January 10, 1990, based on the farm-record 
birth dates, which I accept as reliable. Accordingly, we know by more than 
a preponderance of the evidence that none of these eight animals was actually 
injected by Respondent for the TB test on January 10, 1990, although all eight 
animals appear on his Tuberculosis Test Record as having tested negative to 
tuberculosis (CX 2, pp. 3-4; CX 22, pp. 22-23). As to all eight of these 
animals, Respondent violated 9 C.F.R. § 161.3(b) by misstating the number 
of animals tested and the ages of the animals. 

There is only one rational explanation why these immature animals not 
tested by Respondent for tuberculosis appear on Respondent’s Tuberculosis 
Test Record. Namely, the retagging and paperwork were not done at the 
same time as the TB injections. As Mr. Driver states in his affidavit (CX 17, 
p. 2): 


- On January 10, 1990, Dr. Starr came and area TB tested my herd. 


- One or two days earlier a man and woman came and ID all the 
animals in my barn. Those that didn’t have tags, they retagged; 
everything from calves to cows. 


His affidavit that, 1 or 2 days before the TB test, a man and woman 
identified "all the animals" in his barn, and those that didn’t have tags, they 
retagged, “everything from calves to cows," explains why the eight immature 
animals listed above appeared on Respondent’s Tuberculosis Test Record, 
even though Respondent would not possibly have tested such immature 
animals. If Respondent had been there supervising the "man and woman" 
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retagging the animals that did not have tags, and preparing the record of the 
"ID" for the animals, Respondent would have instructed them that, for the 
purpose of a tuberculosis test, only animals at least 2 years old or that have 
calved should be included. In the circumstances, I am compelled to conclude 
that, as charged in Count III of the Complaint, Respondent misused ear tags 
in violation of 9 C.F.R. § 161.3(j) by permitting the tags to be kept in the 
custody of an individual other than himself. There is no other rational theory 
to explain how the retagging and the Tuberculosis Test Record included the 
9-day-old "smoking gun" and the other seven immature animals.” Permitting 
other persons to have possession of official ear tags outside of the immediate 
presence and supervision of the accredited veterinarian is a very serious 
violation of the Standards (9 C.F.R. § 161.3(j)). The ear tag is the primary 
means of identifying animals under the disease eradication programs (Tr. 189). 
As stated by the ALJ (Initial Decision at 6, note 4): 


The tagging system is described at 9 C.F.R. §§ 71.1, 78.1. The system’s 
importance is stressed at Dean Reed, 52 Agric. Dec. [90, 92], (A.Q. 
Dkt. No. 91-37) (April 8, 1993)[, appeal docketed, No. 93-9535 (10th 
Cir. )}; James Grady, 45 Agric. Dec. 66, 70 (A.Q. Dkt. No. 54) 
(January 31, 1986); Dr. Mina Heinen, 43 Agric. Dec. 1058, 1063 (V.A. 


Dkt. No. 28) (August 7, 1984). 


The present case illustrates the inaccuracies that can result when an 
accredited veterinarian permits someone to have possession of official ear tags 
outside of his immediate supervision. 

It is admitted by Respondent (Tr. 495-500, 550-53) and his employee, 
Linda Petit (Tr. 415-24), that she and another employee, Mark Grenerd (Tr. 
422), retagged the animals that needed retagging at the same time she 
prepared the Tuberculosis Test Record, listing all of the animals by their ear 
tag numbers (CX 2). The Tuberculosis Test Record, referred to by 
Respondent and Linda Petit as the “chart,” was then recopied for neatness by 
Respondent's "office girl” (Tr. 418, 499). They both testified that the retagging 
and preparation of the Tuberculosis Test Record occurred under 
Respondent’s supervision at the same time Respondent was there TB testing 
the animals, and that young animals were not tagged or tested (Tr. 415-24, 
495-500, 550-53). The ALJ found them to be credible witnesses, based on his 
observation of their demeanor (Tr. 424, 570; Initial Decision at 11-15). 
However, the objective circumstances outlined above, as to the "smoking gun" 
and the other seven immature animals, lead me to accept Mr. Driver's 


"As stated above in note 18, I reject any inference that the ear tags were switched. 
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affidavit that the retagging and ID paperwork took place 1 or 2 days before 
Respondent TB tested the animals. 

Additional corroboration of Mr. Driver’s affidavit arises from the fact that 
Mr. Driver’s affidavit states that he only had "about 140 head in the barn" 
when the "man and woman came and ID all the animals in my barn,” and 
"[t{hose that didn’t have tags, they retagged; everything from calves to cows" 
(CX 17, p. 2) (emphasis added).” The Tuberculosis Test Record prepared 
by Respondent’s staff lists exactly 140 animals by ear tag numbers. This 
corroborates Mr. Driver’s affidavit. In addition, the "smoking gun” evidence 
and other evidence shows that the immature animals appear on the 
Tuberculosis Test Record as having been tested. This further corroborates 
Mr. Driver’s affidavit that the "man and woman" ID, i.e., retagged where 
necessary, and prepared a record of, “all the animals" in the barn, without 
Respondent being there to supervise them. 

Mr. Driver’s affidavit states that Respondent "did not test at least 25 
animals that the other two had tagged because they were very small animals 
and in a loose stall." Although it is quite likely that "at least 25 animals" 
appearing on Respondent’s Tuberculosis Test Record as having tested 
negative to tuberculosis were not in fact tested for tuberculosis by Respondent 
(since I accept Mr. Driver’s affidavit because of the "smoking gun" and the 
other circumstances referred to above), for the purposes of this proceeding, 
I will rely only on the eight animals listed above. As to those eight animals, 
Respondent committed the very serious violation of showing them as negative 
to tuberculosis on the Tuberculosis Test Record (CX 2) when, in fact, they 
were not even tested for tuberculosis. This misstatement of the number of 
animals tested is a very serious violation of 9 C.F.R. § 161.3(b). This violation 
could have caused serious disease problems if the animals had, in fact, had 
tuberculosis, when they were identified in the official records as being negative 
to tuberculosis in January 1990. 

We cannot tell from the present record whether Respondent or his 
employees knew that the Tuberculosis Test Record was inaccurate, as signed 
by Respondent. When the draft copy of the Tuberculosis Test Record was 
prepared at the farm, the "man and woman" who retagged “all the animals” in 
the barn that were not tagged, including the “calves” (CX 17, p. 2), perhaps 
were not familiar with the tuberculosis test procedure, and perhaps thought 
that Respondent was going to test all of the animals, including the immature 


“On the handwritten copy of Mr. Driver’s affidavit, it can be seen that the affidavit originally 
Stated that "I only had 140 head in the barn." The word "about" was later squeezed in at an 
angle in front of "140" (CX 17, p. 3). I do not find it at all surprising that a dairy farmer would 
know exactly, or almost exactly, how many animals he had the year before. 
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calves.” When Respondent came to inject them a day or two later, he might 
not have had the paperwork with him, or, if he did, he did not check the 
paperwork against the animals actually tested. When Respondent later signed 
the recopied Tuberculosis Test Record (CX 2), he admittedly did not check 
it carefully enough to detect the "170" summary-figure error (Tr. 550-51), so 
it is possible that he did not check it carefully enough to know that it included 
at least 8, and perhaps at least 25, immature animals that he had not tested. 
In any event, irrespective of whether Respondent knew that his Tuberculosis 
Test Record seriously misstated the number of animals actually tested, such 
a loose practice by private veterinarians performing important governmental 
functions under the Federal-State disease eradication programs cannot be 
tolerated. 

With respect to the summary figure of "170" animals purportedly tested, if 
Respondent had actually tested the 140 animals individually itemized on his 
Tuberculosis Test Record, I would regard the error in showing 170 animals 
in the summary as relatively minor. Notwithstanding the summary figure of 
170, the four pages of the test record listing each of the tested animals 
includes only 140 animals (CX 2). A quick check of the TB record would 
have revealed the error, since the first page of each test record contains 30 
lines for identifying tested animals, and each additional page contains 50 lines. 
The first page was completely filled out (30 animals), and the second and 
third pages were completely filled out, except that one line was scratched out 
of the second page (CX 2, p. 2, 1. 18), and 11 lines were filled in on the fourth 
page (CX 2, p.4). Persons accustomed to reviewing such records could 
determine in about a 5-second review that, at most, only 141 animals should 
have been included in the summary, rather than 170. That is, even if they 
missed the one animal scratched out, they would know immediately that three 
pages equals 130 animals (30 + 50 + 50), just as readily as most adults know 
that a nickel and two dimes equal a quarter. With 11 animals on the fourth 
page, they would know immediately that, at most, there were 141 animals. 
They would not have to count the animals on the pages, since each line is 
numbered. (For complete accuracy, they would, of course, have to ascertain 
whether any lines were crossed out or left blank.) Respondent explained the 
error as follows (Tr. 499-500, 550-52, 566-67): 


A. When I TB test, I leave this up to whoever’s helping me get the 
numbers to write them down on the chart or a piece of paper. In this 


Assuming that Linda Petit was the "woman [who] came and ID all the animals in [Mr. 
Driver's] barn” a day or two before January 10, 1990 (CX 17, p. 2), she testified on October 14, 
1992, that she had been employed by Respondent for 3 years (Tr. 413). Hence she would have 
been a fairly new employee on January 8 or 9, 1990. 
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particular instance, it was Linda Petit. She wrote the numbers down on 
the chart and later on, when they were totaled up, she makes a four 
that angles like a seven, and she put 140 on her paper, and when my 
office girl recopied the charts, because we recopy all the charts so that 
they'll be neat, she inadvertently took that four to be a seven and wrote 
170 in front of the chart instead of 140 like it’s supposed to be. 


Q. All right. At 75 cents a cow, had you been intending to 
deliberately defraud the State of Vermont, you would’ve received an 


additional $22 for your efforts. Let me ask you, did you, in fact, make 
a deliberate intention to falsify this document? 


A. Absolutely not. And I might point out that any mistake we ever 
made in that manner in the past, was always corrected by the 
Department. 


Q. Was this corrected? 


A. No, this wasn’t corrected. 


Q. And before signing this document, did you look at it, did you 
review it? 


A. Yes, I did. 
Q. So you saw the 170 on this document? 
A. No, I didn’t. 


Q. And did you review the document to see if there was 170 
animals on it? 


A. No. I -- if ] would’ve looked real close to this document, a little 
more closer than I did, I would’ve known there wasn’t 170 animals 
tested in that barn. But I inadvertently overlooked the 170. 


Q. (By Ms. Bolinger) Dr. Starr, were you paid in accordance with 
the certification block for testing 170 animals? 
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A. Yes, I was. 
THE COURT: So someone in the State made a mistake. 
THE WITNESS: That’s true. 


Q. (By Ms. Bolinger) They made a mistake in paying you for 170 
instead of 140? 


A. Any other pay chart, the little vouchers that we send in, every 
one I’ve ever sent in in 30 years, has always been corrected if there was 
a mistake on this ‘chart like this, except this one. 


Q. So you’ve made many mistakes? 


A. I haven’t made very many, but I’ve made a few. And they’ve 
always been corrected by the Department. 


Q. You said that in the past, you have generally been alerted of the 
errors that you made on tuberculosis test records? 


A. Ive been alerted? 





Q. Yes. By the State. 


A. No. The only time they alert me is when I misquote the fees, 
either way. Either I overcharge or undercharge, they'll correct that. 


Q. That’s the only time you’ve been alerted? 


A. Basically. I’ve been sent back vaccination charts before, because 
I'd left off the calf vaccination ages, things like that, but they just mail 
them back and tell us to fill them in. 


Although any error on a Tuberculosis Test Record violates subsection 3(b) 
of the Standards for Accredited Veterinarians (9 C.F.R. § 161.3(b)), which is 
a major violation typically warranting a minimum suspension of 90 days (Jn 
re Pickard, 50 Agric. Dec. 638, 653-54 (1991); Tr. 340-41), the summary figure 
of the number of animals tested could apparently cause no damage to the 
program other than overpayment by the State of Vermont, $22 in this case. 
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In view of the relatively minor nature of the summary-figure error involved in 
this case, if that were the only violation in the case, I would suspend 
Respondent’s accreditation for only a brief period. Just as it would have 
taken the State only 5 seconds to discover the error, it would have taken 
Respondent only 5 seconds to discover the same error. Hence a brief 
suspension period would be appropriate, if this "170-summary error" were the 
only violation in the case, in order to impress upon Respondent the need to 
be more careful with respect to checking TB records. 


VIII. Misstating Test Results on Brucellosis Test Record -- Marcel 
Roberts, Herd Owner (Count XIII. 


The ALJ dismissed Count XIII on procedural grounds, stating (Initial 
Decision at 25-27): 


In Paragraph XIII of the complaint’* respondent is charged with 
signing a Brucellosis test report which wrongly stated test results. 


“Count XIII alleges that: 


On or about August 2, 1991, respondent misstated a test 
result on brucellosis test record number 0846892 in violation of 
9 CF.R. § 161.3(b), because he signed the test record, and/or 
permitted it to be used, without ascertaining that it had been 
accurately completed. 


The incident on which this allegation is based occurred on August 2, 
1991 (Complaint, pp. 4-5)[.] Dr. Starr was not afforded an informal 
conference as required by the regulations, 9 C.F.R. §§ 162.11-.13 
(1991)[,] with regard to the allegations contained in Paragraph XIII. 
(Tr. 360) Although the allegations of Paragraph XIII are serious, they 
may not be judged in this proceeding for it is a well established 
principal that an agency must adhere to its own regulations. Service v. 
Dulles, 354 U.S. 363, 77 S. Ct. 1152, 1 L.Ed.2d 1403 (1957). These 
regulations’ require that the Veterinarian-in-Charge, in this case 
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5§ 162.11 Notification. 


The Veterinarian in Charge shall notify the accredited 
veterinarian when there is reason to believe that he has not 
complied with the "Standards for Accredited Veterinarians" as 
contained in § 161.3 of this chapter. The notification shall be in 
writing and shall include a statement of the basis for the belief 
that the accredited veterinarian has failed to comply with the 
standards and shall notify the accredited veterinarian of the 
desire of the Veterinarian in Charge to arrange an informal 
conference to discuss the matter. 


[42 FR 10960, Feb. 25, 1977, as amended at 51 FR 45876, Dec. 
23, 1986] [Brackets in original.] 


§ 102.12 Informal conference. 


(a) The Veterinarian in Charge, after careful 
consideration of the convenience of the State Animal Health 
Official and the accredited veterinarian, shall designate the time 
and place for the [h]olding of an informal conference to review 
the matter. 


(b) If during, or at the conclusion of, the informal 
conference, the Veterinarian in Charge determines that a 
warning will be adequate to attain compliance with the 
standards, he may issue such warning in writing to the 
accredited veterinarian without further procedure. 


(c) If prior to, during, or at the conclusion of, the 
informal conference, the accredited veterinarian consents, in 
writing, to the issuance of an order revoking or suspending his 
accreditation for a specified period of time, in lieu of further 
procedure, the Veterinarian in Charge may issue such an order 
without further procedure. 


[42 FR 10960, Feb. 25, 1977, as amended at 51 FR 17322, 
May 12, 1986] [Brackets in original.] 
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§ 162.13 Formal complaint. 


If a consent order has not been issued, or if, after an 
informal conference, the Veterinarian in Charge has not issued 
a warning to the accredited veterinarian, a complaint in writing 
shall be issued by the Administrator in accordance with § 1.135 
of the Uniform Rules of Practice (7 CFR 1.135). 


Dr. Wayne Zeilenga (Tr. 155-156), call in any accredited veterinarian 
whose professional conduct is questioned for the purpose of discussing 
facts in a non-adversarial manner. Complaint counsel dismisses the 
requirements of these rules, as but form over substance. 
(Complainant’s reply brief, January 15, 1993, p. 22)” Further, 
complaint counsel argues that respondent’s legal argument is not 
addressable because it was not averred in the answer, nor was it raised 
at any time during the hearing.* Counsel’s enthusiasm is noted, but 
so are the facts that respondent’s answer as filed December 5, 1991, 
"denied" the allegations of Count XIII, all that is required by Rules of 
Practice at 7 C.F.R. § 1.136(b)(1) (1991). Indeed, the Government did 
conduct an informal conference as to matters discussed in Counts II 
through XII in June of 1991 (Tr. 359-360), hardly matters of but form. 
However, matters alleged in Count XIII were not subjected to the 
required protocol. 


The attendant dismissal of the complaint does not preclude the 
Government from subsequent procedures regarding an informal 
conference involving the facts alleged in Count XIII. 


The ALJ fails to summarize adequately Complainant’s arguments. 
Complainant argued below (Complainant’s Reply Brief at 22-23): 


At the hearing, herein, and in respondent’s brief filed on 
December 21, 1992, respondent raised for the first time as a defense 
the fact that he was not accorded the opportunity for an informal 
conference with regard to Count XIII of the complaint. According to 


“The ALJ does not summarize adequately Complainant’s arguments, which I quote 
immediately following the ALJ’s views. 


*5Complainant’s Reply Brief accurately stated that this defense was raised for the first time 
"[a]t the hearing" (Complainant’s Reply Brief at 22). 
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the Rules of Practice, respondent’s answer shall clearly admit, deny, or 
explain each allegation of the complaint and shall clearly set forth any 
defense asserted by the respondent. (7 CFR 1.136(b)(1)). Respondent 
did not raise this defense in his answer. Therefore, respondent has 
waived this defense. 


Further, respondent could have requested that such an informal 
conference be held at any time. He did not make such request. 


Furthermore, the purpose of an informal conference is to provide 
the respondent a forum in which to discuss the alleged violations, 
present any mitigating circumstance, and attempt settlement. (Tr. 380). 
Respondent did not take advantage of the opportunity to present 
mitigating circumstances or settle the other matters alleged in the 
complaint at the informal conference which was held. (Tr. 430)... . 


Respondent had the opportunity to attempt to settle this matter 
even though no informal conference was held. Negotiations were 
attempted after the complaint was issued. Therefore, to require that 
an informal conference be held before this matter could be alleged in 
a complaint exults form over substance and would needlessly delay the 


resolution of this issue. 


In my view, it was harmless error for the Department to fail to hold an 
informal conference with respect to Count XIII (Tr. 366) where, as here, (i) 
the Department had held an informal conference with respect to Counts II 
through XII (Tr. 359-60, 365), and Respondent, acting on advice of counsel, 
refused to offer any defense at the informal conference as to those Counts 
(Tr. 340-41), (ii) Respondent’s Answer failed to raise the defense of failure 
to hold an informal conference as to Count XIII, which constitutes a waiver 
of this defense (see 7 C.F.R. § 1.136(b)(1)), (iii) when the failure was 
mentioned at the disciplinary hearing, Complainant’s attorney offered 
Respondent the opportunity to have an informal conference at that time (Tr. 
367-68; see also Tr. 383, 400) (since Respondent was prepared to litigate 
Count XIII, Respondent would necessarily have been prepared for an informal 
conference),” (iv) the ALJ denied Respondent’s motion to dismiss Count 


*It is not unusual to adjourn a hearing for a brief period so that the parties can consider 
whether one or more issues can be settled informally. 








an 
(1) 

II 
el, 
nts 
ire 
yer 
vas 
red 
Tr. 
ate 
nal 
unt 


sider 





DURWARD W. STARR 519 
53 Agric. Dec. 461 


XIII based on the failure to hold an informal conference (Tr. 400),”’ and (v) 
Count XIII was fully litigated at the disciplinary hearing. 

The purpose of the requirement for an informal conference is to avoid an 
unnecessary disciplinary hearing if the matter can be settled informally (Tr. 
359-60), i.e., to save time and expense of all parties. However, where, as 
here, Count XIII has actually been fully litigated, it would defeat the purpose 
of the requirement if a second disciplinary hearing were required merely 
because Count XIII had been litigated initially without first holding an 
informal conference. Based on Complainant’s testimony and briefs filed as to 
Count XIII, and the fact that Respondent refused to offer any defense at the 
informal conference as to Counts II through XII, acting on advice of counsel, 
there is not the slightest possibility that Count XIII could have been settled 
informally. 

If there were any dispute as to the facts, I would remand this issue to the 
ALJ (see Respondent’s Brief filed Mar. 17, 1994, at 2). But Respondent 
admits the inaccuracy of his Brucellosis Test Record (CX 10), blaming it on 
a clerical error, which explanation I accept. Accordingly, there is no need for 
a remand. 

The Brucellosis Test Record at issue here involves Respondent’s test of 55 
cows owned by Marcel Roberts. The Brucellosis Test Record states that on 
August 2, 1991, Respondent bled the 55 cows and found them to be negative 
to brucellosis (CX 10). However, the Brucellosis Test Record signed by 
Respondent further states that they were also negative to the "BAPA/RST" 
Laboratory tests (CX 10), which had not even been performed when 
Respondent signed the record. In the case of brucellosis tests, unlike 
tuberculosis tests, the accredited veterinarian does not make the definitive 
determination as to the disease status of the animals. The accredited 
veterinarian interprets only the results of the field test, but the disease status 
of the animals is not officially determined until the blood samples submitted 
by the accredited veterinarian are analyzed by a Federal, State, or Federal- 
State laboratory. (Tr. 51-53, 382-83, 391-94, 396-97; CX 16). When the 
laboratory tests were completed by the State laboratory, one animal tested 
positive to brucellosis (CX 16). 

Donna Bousquet, a veterinary nurse employed by Respondent, testified 
that she mistakenly completed the Brucellosis Test Record showing that the 
laboratory tests were negative to brucellosis. It was the first Brucellosis Test 
Record she had completed. The office clerk who normally filled out the 
Brucellosis Test Records was out of the office because of a death in her 


“It would have been error to grant the motion to dismiss. See 7 C.F.R. § 1.143(b)(1). 
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family. Respondent did not give her any specific instructions as to how to 
complete the record when he asked her to prepare the record. (Tr. 425-32). 

Respondent also testified that Donna Bousquet filled out the Brucellosis 
Test Record (Tr. 565). He testified that he reviewed the record "briefly," but 
“didn’t pick up" on the mistake (Tr. 566). 

Although I accept Respondent’s explanation as to how the mistake 
occurred, it is inexcusable conduct to fail to review the Brucellosis Test 
Record with sufficient care to notice the very obvious "N" with an arrow drawn 
to the bottom of each of the four pages of the Brucellosis Test Record, under 
the heading "LABORATORY RESULTS” "BAPA/RST" (CX 10, pp. 1-4). 
This would be an egregious error under any circumstances, but it was 
particularly egregious here since (i) Respondent knew that the office clerk 
who normally filled out such records was out of the office, and (ii) the error 
occurred just a few weeks after Respondent had had the informal conference 
as to Counts II through XII with Dr. Smith, APHIS Veterinarian-in-Charge 
for New England (Tr. 359-60). 

Although this violation was detected by the State laboratory technician 
(CX 16), as would normally be expected (Tr. 391-94), there would be a 
“potential for disease spread" if the erroneous document was “used as proof 
that the animals had tested negative on a test and the animals were 
hypothetically transported . .. intrastate, interstate, or internationally" (Tr. 


397). 
IX. The Sanction. 


The Department’s current sanction policy is set forth in Jn re S.S. Farms 
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 
50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) 
(text in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 
36-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the “severe” sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 
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In view of the important governmental functions performed by accredited 
veterinarians, they are held to a very high standard in order to achieve the 
goals of the disease eradication programs. Subsection 3(b) of the Standards 
(9 C.F.R. § 161.3(b)), which is involved in Counts IV, XII, and XIII (discussed 
in §§ VI(F), VII, and VIII, supra), was also involved in In re Pickard, 50 Agric. 
Dec. 638 (1991). In explaining why a 90-day suspension order was necessary 
to be imposed for the first violation of a veterinarian who had been accredited 
for 48 years, it is stated (50 Agric. Dec. at 653-54): 


We come now to the most difficult part of this case, the sanction. 
There are a number of circumstances that militate in favor of a 
minimum sanction in this case. Respondent has been an accredited 
veterinarian since 1943, and this is the first time that he has been found 
to have violated the regulations. His testimony that he did not know 
at the time that he was violating the regulations (Tr. 94) was believed 
by the ALJ, and I concur in that conclusion. (Respondent was involved 
in the interstate movement of cattle "[vjery very seldom," “very rarely” 
(Tr. 95)). A few days after he issued the Official Health Certificate 
involved in this case, when he learned that his actions were improper, 
he telephoned the appropriate State official, and gave him all of the 
information as to the incident, including the location of the cattle. The 
final test on the suspicious cow came back negative 5 days after the 
shipment on April 13, 1988, showing that no harm actually occurred as 
a result of respondent’s violation. 


Unfortunately for respondent, however, the minimum suspension 
period recommended by the Veterinary Services of the Department’s 
Animal and Plant Health Inspection Service (in an internal 
memorandum dated August 20, 1985, relating to disciplinary matters) 
for a violation of 9 C.F.R. § 161.3(b), is 90 days (RX 11, pp. 4-5). The 
Veterinary Services’ memorandum (RX 11) divides the various 
subsections of 9 C.F.R. § 161.3 into major and minor subsections,’ and 
recommends a "minimum suspension of 90 days for violation of major 


“The memorandum (RX 11, p. 4) refers to 9 C.F.R. § 161.2(b), but 
the provisions in 9 C.F.R. § 161.2(b) (1985), when the Veterinary 
Services’ memorandum (RX 11) was issued, are identical in all material 
respects to the provisions now in 9 C.F.R. § 161.3(b). 
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subsections” (RX 11, p. 5). 9C.F.R. § 161.3(b) is classified as a 
“major” subsection (RX 11, p. 4). Veterinary Services recommends a 
“letter of warning or a minimum suspension of 60 days for violation of 
minor subsections” (RX 11, p. 5). "A violation in which the possibility 
of or actual disease spread has occurred should result in revocation or 
the maximum suspension time,” and an “accredited veterinarian who 
has had a previous violation which resulted in a suspension should 
receive a longer suspension or even revocation on the next violation" 
(RX 11, p. 5). 


The Veterinary Services’ recommendation is reasonable, considering 
the importance of the Brucellosis Eradication Program to the livestock 
industry of the Nation, and the necessity for the thousands of 
accredited veterinarians performing functions under the program to 
comply fully with all of the regulations and standards. 


As stated in Pickard, “[a] violation in which the possibility of or actual 
disease spread has occurred should result in revocation or the maximum 
suspension time” (50 Agric. Dec. at 654). Dr. Julia A. Heamon, APHIS 
National Coordinator of the Federal Veterinary Accreditation Program, also 
testified that more severe sanctions are warranted where a violation has 
actually caused or has the potential for causing disease spread, or there have 
been multiple violations (Tr. 378-79, 390). She testified (Tr. 378): 


Q. And so when would a -- when would revocation be appropriate? 


A. Again, it depends on the individual case. But revocation is 
generally -- the Agency generally reserves a recommendation of 
revocation for violations which are multiple in nature, meaning either 
multiple occurrences or multiple violations of the same standard or 
multiple violations of different standards over a lengthy period of time 
in which actual disease spread or the potential for disease spread has 
occurred or in instances where there is -- has been submission of 
fraudulent blood samples. 


Further, as stated in Pickard, a violation of 9 C.F.R. § 161.3(b), involved 
in Counts IV, XII, and XIII, is a major violation (50 Agric. Dec. at 654; Tr. 
339-40). Similarly, a violation of 9 C.F.R. § 161.3(j), which is involved in 
Count III (discussed in § VII, supra), is also a major violation (Tr. 339-40; In 
re Markham, 51 Agric. Dec. 419, 425 (1992)). 

Imposing the sanction in this case is a very unpleasant task. Respondent 
has been an accredited veterinarian since 1963, and this is the first disciplinary 
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action brought against him. However, the proven violations in this case 
compel me to revoke his accreditation. After 2 years, an accredited 
veterinarian whose accreditation has been revoked may again apply for 
accreditation (9 C.F.R. § 161.2(b)). 

The record here demonstrates that Respondent is not sufficiently careful 
in preparing his test records that the administrative officials can have the 
necessary confidence in the test records he submits. As stated in section 
VI(F), misstating the identity of five animals on the Tuberculosis Test Record, 
involved in Count XII, is the type of violation that could cause disease 
problems if there were a need to trace the exact animals tested. This serious 
violation occurred about 1 year after Respondent received a memorandum 
requesting accredited veterinarians to correct their Tuberculosis Test Records, 
and after a personal meeting between Dr. Hutchins and Respondent, to 
discuss Respondent’s shortcomings in filling out TB records. 

As stated in section VII, permitting official ear tags to be kept in the 
custody of someone else prior to official use, outside of the immediate 
supervision of the accredited veterinarian, involved in Count III, is a very 
serious violation which can have serious repercussions, as shown by the facts 
of this case. That violation led to the preparation of a Tuberculosis Test 
Record, involved in Count IV, listing immature animals as having tested 
negative to tuberculosis when, in fact, they were not tested at all by 
Respondent. This again could cause disease problems if, in fact, one or more 
of the animals listed as testing negative to tuberculosis actually had the 
disease. 

Finally, signing an erroneous Brucellosis Test Record stating that the 
laboratory tests for the animals were negative to brucellosis when, in fact, the 
laboratory tests had not yet been performed, could potentially spread disease 
if the erroneous document was used as proof that the animals had tested 
negative to brucellosis in connection with the transportation of the animals to 
some other location. This serious error occurred just a few weeks after 
Respondent had had an informal conference as to Counts II through XII with 
the APHIS Veterinarian-in-Charge for New England. 

Considering all of the evidence, I am reluctantly compelled to conclude 
that Respondent’s practices are too loose to be acceptable under these 
important disease eradication programs. 

Respondent argues that other accredited veterinarians have also made 
minor record-keeping errors similar to Respondent’s errors. Dr. Hutchins 
testified that Respondent’s "improperly made out TB charts" were "not an 
isolated instance” (Tr. 260-61). Dr. Heamon testified that "minor record- 
keeping violations” are not "common," but they are not "rare." They occur "in 
more than isolated instances.” (Tr. 386-87). At times, minor record-keeping 
violations are dealt with by a letter of information or a warning letter (Tr. 
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388-89). However, I do not regard Respondent’s violations here as minor 
record-keeping violations. The record-keeping violations here were very 
serious violations of the type that could pose the potential for disease spread 
(although no actual disease spread occurred here). In addition, the misuse of 
official ear tags was not a record-keeping violation at all. Moreover, 
Respondent’s record-keeping violations continued after he received the benefit 
of a memorandum of instructions sent to all accredited veterinarians in 
Vermont, and after he had the benefit of a personal meeting with 
Dr. Hutchins to discuss his shortcomings. Furthermore, Respondent’s very 
serious violation of misstating the laboratory test results on the Brucellosis 
Test Record occurred just a few weeks after Respondent and his attorney met 
with Dr. Smith, APHIS Veterinarian-in-Charge for New England, with respect 
to the matters referred to in Counts II through XII. 

In view of the vital work performed by accredited veterinarians under these 
disease eradication programs (see § II, supra), a revocation order is 
warranted. However, it should be noted that this revocation is not as severe 
as a "license" revocation. As stated in Jn re Collins, 46 Agric. Dec. 217, 252 
(1987), quoting from In re Winger, 38 Agric. Dec. 182, 187 (1979), appeal 
dismissed, No. 79-C-126 (W.D. Wis. June 1979), differentiating between the 
severity of “license” revocation and “accreditation” revocation: 


It is important to note that this is not a license revocation 
proceeding. License revocation would be a more severe action because 
it would effectively deprive respondent of his livelihood. On the other 
hand, accreditation revocation would merely limit respondent from 
engaging in one aspect of his veterinary practice, e.g., federal-state 
control and disease eradication programs. 


Respondent expresses the fear that if his accreditation is suspended or 
revoked, it could lead to action by State officials affecting his State license to 
practice veterinary medicine. However, this record reveals no basis for any 
State action affecting Respondent’s State license. With one exception, the 
violations here involve careless record keeping, which would have nothing to 
do with his ability to practice private veterinary medicine. Even the violation 
involving the use of official ear tags by employees not under his immediate 
supervision is malum prohibitum, rather than malum in se. It does not reflect 
on his moral character or ability to perform private veterinary medicine in an 
outstanding manner. 

Respondent’s violations were, nonetheless, willful, within the meaning of 
the Administrative Procedure Act (APA). A violation is willful, within the 
meaning of the APA (5 U.S.C. § 558(c)), if a person carelessly disregards 
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regulatory requirements.” Even under the stricter standard followed in some 
circuits,” Respondent’s conduct would still be willful in view of his disregard 
of express provisions of the Standards. Furthermore, it is my view that the 
accreditation of veterinarians is not a license within the meaning of the APA, 
and even if it is, the notice provisions of the APA are not applicable where 
the "public health, interest, or safety requires otherwise" (5 U.S.C. § 558(c)). 
In the case of violations by accredited veterinarians, the public health, interest 
and safety “requires otherwise." In re Hostetter, 52 Agric. Dec. 340, 356-58 
(1993), appeal docketed, No. 93-3362 (3d Cir. Mar. 30, 1993); In re Collins, 46 
Agric. Dec. 217, 252-53 (1987); In re Petty, 43 Agric. Dec. 1406, 1470-71 
(1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986); Jn re Ruster, 41 Agric. 
Dec. 845, 852 (1982). 

In Hagus v. Espy, No. CV-F-93-5309 OWW (E.D. Cal. Mar. 14, 1994), the 
Court held that a veterinarian’s accreditation is a license within the meaning 
of 5 U.S.C. § 558(c)), that the public health, interest, and safety exception is 
not applicable, and that an accredited veterinarian’s violation was not willful 
even though she did not bother to personally read the ear tag number of a 
single animal that she was requested to rebleed in order to run a further test, 
after the first test was positive for brucellosis. I disagree with the Court’s 
holding in all respects and, therefore, will not follow it here. A copy of my 
Decision in Jn re Hagus, 52 Agric. Dec. 371 (1993), which reflects my current 
views notwithstanding the District Court’s reversal, is attached as an Appendix 
to this Decision. 

For the foregoing reasons, the following Order should be issued. 


Order 


The veterinarian accreditation of Dr. Durward W. Starr, under the 
provisions of 9 C.F.R. §§ 160-162, is hereby revoked. This Order shall 
become effective on the 30th day after service on Respondent. 


*See Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 186-88 (1973); Cox v. USDA, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991); Finer Foods Sales Co. v. Block, 708 
F.2d 774, 778 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 
(Sth Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981); George Steinberg & Son, Inc. v. 
Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 419 U.S. 830 (1974); Goodman v. Benson, 286 F.2d 
896, 900 (7th Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960). 


*Capital Produce Co. v. United States, 930 F.2d 1077, 1079-81 (4th Cir. 1991); Capitol Packing 
Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). See also Parchman v. USDA, 852 F.2d 
858, 864-65 (6th Cir. 1988). 





VETERINARY ACCREDITATION 


APPENDIX 


In re Hagus, 52 Agric. Dec. 371 (1993), rev’d, No. CV-F-93-5309 OWW (E.D. 
Cal. Mar. 14, 1994). 
[Not published herein.-Editor]} 
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MISCELLANEOUS ORDERS 


In re: CAL-ALMOND, INC., a California corporation, GOLD HILLS NUT 
COMPANY, INC., a California corporation, and FRAZIER NUT FARMS, 
INC., a California corporation. 

94 AMA Docket No. F&V 981-1. 

Order Denying Interim Relief filed March 28, 1994. 


Garrett B. Stevens & Tejal Mehta, for Respondent. 
Brian C. Leighton, Clovis, CA, for Petitioners. 
Order issued by Donald A. Campbell, Judicial Officer. 


Petitioners’ Application for Interim Relief is denied. In re Gerawan 
Farming, Inc., 52 Agric. Dec. 925 (1993); In re Independent Handlers, 51 Agric. 
Dec. 122 (1992); In re Cal-Almond, Inc., 50 Agric. Dec. 670 (1991); In re 
Saulsbury Orchards & Almond Processing, Inc., 49 Agric. Dec. 836 (1990); In 
re Lansing Dairy, Inc., 48 Agric. Dec. 867 (1989); In re Gerawan Co., Inc., 48 
Agric. Dec. 79 (1989); In re Cal-Almond, Inc., 48 Agric. Dec. 15 (1989); In re 
Wileman Bros. & Elliott, Inc., 47 Agric. Dec. 1109 (1988), reconsideration 
denied, 47 Agric. Dec. 1263 (1988); In re Wileman Bros. & Elliott, Inc., 46 
Agric. Dec. 765 (1987), reconsideration denied, 46 Agric. Dec. 765 (1987); In 
re Saulsbury Orchards & Almond Processing, Inc., 46 Agric. Dec. 561 (1987); 
In re Borden, Inc., 44 Agric. Dec. 661 (1985); In re Sequoia Orange Co., 43 
Agric. Dec. 1719 (1984); Jn re Dean Foods Co., 42 Agric. Dec. 1048, 1048 
(1983); In re Moser Farm Dairy, Inc., 40 Agric. Dec. 1246, 1246-50 (1981). 


In re: DOLE DF&N, INC., a California corporation. 
94 AMA Docket No. F&V 981-2. 
Order Denying Interim Relief filed March 28, 1994. 


Tejal Mehta, for Respondent. 
Jeffrey R. Stoke, Westlake Village, CA, for Petitioner. 
Order issued by Donald A. Campbell, Judicial Officer. 


Petitioner’s Application for Interim Relief is denied. In re Cal-Almond, 
Inc., 53 Agric. Dec. ___ (Mar. 28, 1994); In re Gerawan Farming, Inc., 52 
Agric. Dec. 925 (1993); In re Independent Handlers, 51 Agric. Dec. 122 (1992); 
In re Cal-Almond, Inc., 50 Agric. Dec. 670 (1991); In re Saulsbury Orchards & 
Almond Processing, Inc., 49 Agric. Dec. 836 (1990); In re Lansing Dairy, Inc., 
48 Agric. Dec. 867 (1989); In re Gerawan Co., Inc., 48 Agric. Dec. 79 (1989); 
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In re Cal-Almond, Inc., 48 Agric. Dec. 15 (1989); In re Wileman Bros. & 
Elliott, Inc., 47 Agric. Dec. 1109 (1988), reconsideration denied, 47 Agric. Dec. 
1263 (1988); In re Wileman Bros. & Elliott, Inc., 46 Agric. Dec. 765 (1987), 
reconsideration denied, 46 Agric. Dec. 765 (1987); In re Saulsbury Orchards & 
Almond Processing, Inc., 46 Agric. Dec. 561 (1987); In re Borden, Inc., 44 
Agric. Dec. 661 (1985); In re Sequoia Orange Co., 43 Agric. Dec. 1719 (1984); 
In re Dean Foods Co., 42 Agric. Dec. 1048, 1048 (1983); In re Moser Farm 
Dairy, Inc., 40 Agric. Dec. 1246, 1246-50 (1981). 


In re: JAMES KENNETH WOLFE, d/b/a CLARK LIVESTOCK AUCTION, 
and JAMES ROBERTS. 

A.Q. Docket No. 93-19. 

Order of Dismissal as to James Kenneth Wolfe filed February 28, 1994. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Order issued by James Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint as to James Kenneth Wolfe 
is granted. It is ordered that the complaint filed herein on February 22, 1993, 
be dismissed. 


In re: KAREN WALTERS. 
A.Q. Docket No. 94-6. 
Order of Dismissal filed June 6, 1994. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


On December 29, 1993, Complainant filed a Motion to Dismiss in this 
proceeding because "[i]t has been determined that formal adjudication against 
respondent Walters will not be necessary in order to effectuate the purpose 
of the agency’s program.” 

For good cause shown, Complainant’s motion is granted. The Complaint, 
filed herein on October 19, 1993, is dismissed. 
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In re: NORMA JEAN KLUHSMAN. 
AWA Docket No. 91-48. 
Order filed January 3, 1994. 


Frank Martin Jr., for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, and with the 
concurrence of the respondent, the complaint in this matter is dismissed with 
prejudice. 


In ree NEW YORK PRIMATE CENTER, INC., and DAVID SABO, d/b/a 
SABO’S INTERNATIONAL CHIMPANZEES. 

AWA Docket No. 93-27. 

Order Denying Late Appeal filed January 3, 1994. 


Dismissal — Late Appeal — Failure to file timely answer. 


The Judicial Officer denied a late appeal after the Initial Decision had become final and 
effective. If the appeal had been timely filed, it would have been dismissed because 
Respondents’ Answer was filed late. The sanction was appropriate considering the serious 
nature of the violations. 


Denise Hansberry, for Complainant. 

Respondents, Pro se. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal filed November 18, 1993, by Respondents from an Initial 
Decision and Order by Administrative Law Judge Dorothea A. Baker (ALJ) 
under the Animal Welfare Act (AWA), as amended (7 U.S.C. § 2131 et. seq.), 
and the regulations promulgated thereunder. However, the Initial Decision 
and Order became final and effective on November 16, 1993. Accordingly, 
Respondents’ appeal must be dismissed because it was not timely filed. See 
In re Lester, 52 Agric. Dec. 332 (1993); In re Carrington, 52 Agric. Dec. 331 
(1993); In re Benicta, 52 Agric. Dec. 298 (1993); In re Newark Produce 
Distributors, Inc., 51 Agric. Dec. 955 (1992); In re Kurjan, 51 Agric. Dec. 438 
(1992); In re Hamilton, 45 Agric. Dec. 2395 (1986); Jn re Bushelle Cattle Co., 
45 Agric. Dec. 1131 (1986); In re Hulings, 44 Agric. Dec. 298 (1985), appeal 
dismissed, No. 85-1220 (10th Cir. Aug. 16, 1985); In re Powell, 44 Agric. Dec. 
1220 (1985), the latter of which is attached as Appendix A. Powell explains 
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that the Department interprets its Rules of Practice requiring an appeal to be 
filed before the effective date of the Initial Decision and Order as 
jurisdictional, which is consistent with the construction of the Federal Rules 
of Appellate Procedure (44 Agric. Dec. at 1222). In addition, the 
Department’s interpretation is consistent with the judicial construction of the 
Administrative Orders Review Act ("Hobbs Act"). As stated in Illinois Cent. 
Gulf R.R. v. ICC, 720 F.2d 958, 960 (7th Cir. 1983) (footnote omitted): 


The Administrative Orders Review Act ("Hobbs Act") requires a 
petition to review a final order of an administrative agency to be 
brought within sixty days of the entry of the order. 28 U.S.C. § 2344 
(1976). This sixty-day time limit is jurisdictional in nature and may not 
be enlarged by the courts. Natural Resources Defense Council v. 
Nuclear Regulatory Commission, 666 F.2d 595, 602 (D.C. Cir. 1981). 
The purpose of the time limit is to impart finality into the 
administrative process, thereby conserving administrative resources and 
protecting the reliance interests of those who might conform their 
conduct to the administrative regulations. Id. at 602. 


Accord Friends of Sierra R.R. v. ICC, 881 F.2d 663, 666 (9th Cir. 1989), cert. 
denied sub nom. Tuolumne Park & Recreation Dist. v. ICC, 493 U.S. 1093 
(1990). 

If the appeal had been timely filed, it would have been dismissed because 
Respondents’ Answer was filed late. The first document filed by Respondents 
that could be considered in the nature of an Answer was a letter dated 
September 12, 1993, which was received by the Hearing Clerk on 
September 20, 1993. However, the Complaint was served on Respondents on 
July 3, 1993, so the Answer was due on July 23, 1993. In the circumstances, 
the Default Decision and Order was properly issued. See In re Kopunec, 52 
Agric. Dec. _ (Nov. 9, 1993), attached as Appendix B. 

As to the sanction, the Department’s current sanction policy is set forth in 
In re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 
1993) (Table) (text in WESTLAW) (not to be cited as precedent under 9th 
Circuit Rule 36-3), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the “severe” sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988). Rather, the sanction in each case will be determined by 
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examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


The refusal to allow an inspection is extremely serious because the ability 
to conduct regular inspections to determine whether licensees are in 
compliance with the AWA is critical to the enforcement of the AWA. The 
same also holds true for the ability of APHIS officials to conduct inspections 
free from verbal abuse. Furthermore, Respondent David Sabo was previously 
found to have violated 7 U.S.C. § 2146 of the AWA and 9 C.F.R. § 2.126 of 
the regulations by denying an APHIS inspector access to his facility. In re 
Sabo, 47 Agric. Dec. 549 (1988). The sanction imposed by the ALJ and 
recommended by Complainant is appropriate considering the serious nature 
of the violations. 


Order 


Respondents’ appeal is dismissed. 
Appendix A 


In re Powell, 44 Agric. Dec. 1220 (1985). 
[Not published herein.-Editor] 


Appendix B 


In re Kopunec, 52 Agric. Dec. __ (Nov. 9, 1993). 
[Not published herein.-Editor]} 


In re: LLOYD A. GOOD, JR. and SUGARLOAF LODGE TAVERN, INC. 
AWA Docket No. 92-13. 


Order Dismissing Complaint filed January 12, 1994. 


Robert A. Ertman, for Complainant. 
Martin E. Firestone, Miami, FL, for Respondents. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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Upon motion of the complainant and for good cause shown, the complaint 
in this matter, as amended, is dismissed, with prejudice. 


In re: DOROTHY LOUISE SMITH, WAYNE SMITH, DOROTHY W. 
SMITH, and MICHAEL G. MELBYE. 

AWA Docket No. 93-16. 

Order of Dismissal as to Dorothy W. Smith, filed March 2, 1994. 


Denise Y. Hansberry, for Complainant. 


Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon the motion of Complainant and for good cause shown, the 
Complaint in this matter as to Dorothy W. Smith is dismissed with prejudice. 


In re: KARL MOGENSEN, d/b/a NATURAL BRIDGE ZOOLOGICAL 
PARK. 

AWA Docket No. 93-01. 

Supplemental Order filed March 21, 1994. 


Shariene A. Deskins, for Complainant. 

Stephen A. Alterman, Washington, D.C., for Respondent. 

Order issued by Paul Kane, Administrative Law Judge for Victor W. Palmer, Chief Administrative 
Law Judge. 


Upon the motion of complainant, the Animal and Plant Health Inspection 
Service, the suspension of respondent’s license as an exhibitor under the 
Animal Welfare Act, as amended, contained in the Order issued in this case 
on October 14, 1994 is hereby terminated. 

This order shall be effective upon issuance. Copies shall be served upon 
the parties. 
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In re) CECIL BROWNING, DELORES BROWNING and DARREN 
BROWNING, d/b/a ALLIGATORLAND SAFARI ZOO, INC. 

AWA Docket No. 91-61. 

Order Lifting Stay Order filed March 28, 1994. 


Frank Martin, Jr., for Complainant. 
Ronald M. Hand, Kissimmee, FL, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The license suspension 
provisions of the Order previously filed herein shall become effective on 
June 1, 1994, on Respondents, and Respondents shall pay the civil penalty 
within 90 days from the date of service of this Order on Respondents. 


In re: JOHN S. WILLIAMS. 
AWA Docket No. 93-31. 
Order filed May 3, 1994. 


Donald Tracy, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Complainant has moved to dismiss the complaint in this matter stating that 
the respondent has not been located to be served. 
Therefore, for good cause shown, the complaint in this matter is dismissed. 


In re: KEITH WILSON and BLAINE WILSON, d/b/a WILSON’S PET 
FARM. 

AWA Docket No. 93-07. 

Supplemental Order filed May 4, 1994. 


Martha Leary Sotelo, for Complainant. 
Respondents, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Upon the motion of Complainant, the Animal and Plant Health Inspection 
Service, the suspension of Respondents’ license as an exhibitor under the 
Animal Welfare Act, as amended, contained in the Order issued in this case 
on October 29, 1994 is hereby terminated. 
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This order shall be effective upon issuance. Copies shall be served upon 
the parties. 


In re: OHIO CATTLEMEN’S ASSOCIATION. 
BPRA Docket No. 94-3. 
Order Dismissing Petition filed January 12, 1994. 


Colleen A. Carroll, for Respondent. 
Jim Vanzant, Westerville, OH, for Petitioner. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


For good cause shown, the petition filed herein on December 9, 1993, is 
dismissed. 


In re: WAYNE BRACK and MARTHA BRACK. 
BPRA Docket No. 92-2. 
Order filed May 23, 1994. 


Robert Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Upon motion of complainant and for good cause shown, the complaint in 
this matter is dismissed. 


In re: MILLER’S QUALITY MEATS, INC. 
FMIA Docket No. 93-04. 
Complaint Dismissed filed January 13, 1994. 


Glenn R. Nadaner, for Complainant. 
Richard F. Weich, Pittsburgh, PA, for Respondent. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Motion therefor, the Complaint filed in the above-entitled 
matter is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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In re: SALLY CARTER-FESER. 
FS Docket No. 93-01. 
Order of Dismissal filed March 14, 1994. 


Virginia Calderon, San Francisco, CA, for Petitioner. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Petitioner’s Motion to Dismiss is granted. Petitioner’s appeal is dismissed 
with prejudice. 


Inre: JIMMY MCCONNELL, GAIL MCCONNELL, FORMAC STABLES, 
INC., JACK D. SCHWETTMAN, JAMES BRUCE, CAROLYN BRUCE, and 
RICHARD WOODS. 

HPA Docket No. 92-7. 

and 

Inre: JIMMY MCCONNELL, GAIL MCCONNELL, FORMAC STABLES, 
INC., GERALD DAN WADDELL, and LOUISE LYONS. 

HPA Docket No. 92-9. 

and 

JIMMY MCCONNELL, GAIL MCCONNELL, and FORMAC STABLES, 
INC. 

HPA Docket No. 93-1. 

Order filed January 21, 1994, 


Frank Martin, Jr., for Complainant. 
Carthel L. Smith, Jr., Lexington, TN, for Respondents. 
Order issued by James Hunt, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, and with the 
concurrence of the attorney for respondent, the complaint is dismissed with 
prejudice as to respondent Gail McConnell. 
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In re: NELSON RAY, JR. and NELSON RAY, SR. 

HPA Docket No. 91-41. 

Order Dismissing Complaint Against Nelson Ray, Jr. and Nelson Ray, Sr. 
Without Prejudice filed February 10, 1994. 


Sharlene Deskins, for Complainant. 
Respondents, Pro se. 
Order issued by James Hunt, Administrative Law Judge. 


Wherefore, for good cause shown the complaint against Nelson Ray, Jr. 
and Nelson Ray, Sr. is dismissed without prejudice. 


In re: CECIL JORDAN, SHERYL CRAWFORD, and RONALD R. SMITH. 
HPA Docket No. 91-23. 
Stay Order filed February 28, 1994. 


Donald Tracy, for Complainant. 

John M. Harmon, Austin, TX, for Respondents. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is stayed pending the outcome of 
proceedings for judicial review. 


In re: MARGARET H. SMITH, MR. and MRS. EDWIN ARCHIBALD 
HUBBARD, and the PUTNAM COUNTY FAIR COMMITTEE. 

HPA Docket No. 91-197. 

Order filed March 24, 1994. 


Robert Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, the complaint 
is dismissed as to respondents Mr. and Mrs. Edwin Archibald Hubbard. 
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In re: MIKE HOUSE and THOMAS E. SCHAFER III. 
HPA Docket No. 90-26. 
Order Dismissing Case and Canceling Hearing filed April 26, 1994. 


Donald Tracy, for Complainant. 
Respondents, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Complainant has moved to dismiss this case citing judicial economy and 
the agency’s view that further pursuit of this matter is not necessary to 
advance the purposes of the Act. 

Therefore, for good cause shown, this case is dismissed and the hearing set 
for May 3, 1994, is canceled. 


In ree RONAL YOUNG, GINNY JOHNSON and C. RAY CARTER. 
HPA Docket No. 93-10. 
Order filed June 23, 1994. 


Frank Martin, Jr., for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


Upon the motion of Complainant and for good cause shown, the complaint 
is dismissed without prejudice as to respondent Ginny Johnson. 


In re: SIMONE FRUIT CO., INC., a California corporation. 
I&G Docket No. 93-01. 
Ruling on Certified Question filed June 28, 1994. 


Colleen Carroll & Sharlene Deskins, for Complainant. 
Mark A. Blum. Fresno, CA, for Respondent. 
Dorothea A. Baker, Administrative Law Judge. 

Order issued by Donald A. Campbell, Judicial Officer. 


On June 27, 1994, Administrative Law Judge Dorothea A. Baker (ALJ) 
certified to the Judicial Officer the question of whether her proposed order 
for prehearing procedures was correct. The prehearing order is incorrect 
because, in effect, it permits discovery, which is unavailable under this 
Department’s controlling Rules of Practice Governing Formal Adjudicatory 
Proceedings Instituted By The Secretary Under Various Statutes (7 C.F.R. 
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§ 1.130 et seq.). In re Starr, 53 Agric. Dec. ___, slip op. at 4 (Mar. 23, 1994); 
In re Holt (Decision as to Richard Polch & Merrie Polch), 52 Agric. Dec. 233, 
242 (1993), appeal docketed, No. 93-3369 (6th Cir. Apr. 7, 1993). See also the 
views set forth in Complainant’s Response to Respondent’s Application for 
Order for the Taking of Depositions filed June 20, 1994, and Complainant’s 
Supplemental Response to Respondent’s Application for the Taking of 
Depositions filed June 27, 1994, with which I am in agreement. In view of the 
public interest involved in this type of proceeding, there should be no 
preconceived view that a postponement of the hearing or a continuance during 
the hearing will be necessary or appropriate. 


In re: DONALD E. MARTZ, VIRGINIA C. MARTZ, MICHAEL B. KLINE, 
MICHELLE K. PHILLIPS, MARTZ ENTERPRISES, INC., and MESSER 
DEVELOPMENT CORPORATION. 

DNS Docket No. 94-4. 

Dismissal of Untimely Appeal filed May 12, 1994, 


Sharron S. Longino, Debarring Official. 
Respondents, Pro se. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


Respondents’ May 9, 1994, appeal of their suspension by Farmers Home 
Administration (FmHA), is dismissed as untimely. On September 28, 1993, 
Sharron S. Longino, Acting Administrator of FmHA, issued Notices of 
Suspension excluding respondents from participation in government programs 
under the governmentwide system for nonprocurement debarment and 
suspension as implemented by 7 C.F.R. §§ 3017.100 --.515 (Regulations). 
Suspension was imposed pending legal proceedings based on the indictment 
of the non-corporate respondents, Donald E. Martz, Virginia C. Martz, 
Michelle K. Phillips, and Michael B. Kline, for conspiracy to defraud the 
government with respect to the construction of rural rental housing projects 
financed by FmHA loans. 

Pursuant to the Regulations, 7 C.F.R. § 3017.412(a), respondents were 
allowed thirty days from receipt of the notices of suspension in which to 
submit for FmHA’s consideration information and argument in opposition to 
their suspensions. The Regulations further provide that "“{i]Jn USDA 
suspension actions, where the respondent(s) fail(s) to timely provide any 
submission in opposition, the action will be considered decided.” 7 C.F.R. 
§ 3017.413(a)(2). As acknowledged in their appeal, and demonstrated by 
accompanying documents, respondents submitted no response within thirty 
days of receiving the notices of suspension by certified mail on October 4, 
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1993. Subsequently, letters dated January 24, 1994, were submitted to FmHA 
by respondents’ representative, Melvin W. Deardorf, requesting the 
opportunity to contest suspension of respondents Donald E. Martz, 
Virginia C. Martz, Michelle K. Phillips, Martz Enterprises, Inc., and Messer 
Development Corporation. A similar letter was submitted on March 10, 1994, 
respecting the suspension of Michael B. Kline. FmHA responded on April 6, 
1994, with a letter denying Mr. Deardorfs untimely requests. On May 9, 
1994, respondents’ representative filed with the Office of Administrative Law 
Judges a request designated "Appeal denial of request to contest suspensions.” 
Respondents do not cite, and the Regulations do not provide any basis for an 
appeal of FmHA’s refusal to permit late submissions contesting respondents’ 
suspension. 

Pursuant to the Regulations, a decision by a suspending official may be 
appealed to the Office of Administrative Law Judges, but it “must be filed 
within thirty days of receiving the decision." Accordingly, even when 
respondents’ May 9, 1994 appeal is viewed as an appeal of the Acting 
Administrator’s decision to suspend, which became final on October 4, 1993, 
it was not filed within the permissible period. I am therefore without 
jurisdiction to consider Respondents’ untimely appeal, which is hereby 
dismissed. 










In re: DONALD E. MARTZ, VIRGINIA C. MARTZ, MICHAEL B. KLINE, 
MICHELLE K. PHILLIPS, MARTZ ENTERPRISES, INC., and MESSER 
DEVELOPMENT CORPORATION. 

DNS Docket No. 94-4. 

Denial of Request for Reconsideration filed June 3, 1994. 


Sharron S. Longino, Debarring Official. 
Respondents, Pro se. 
Denial issued by Victor W. Palmer, Chief Administrative Law Judge. 













Respondents’ request for reconsideration of my May 12, 1994 Order 
dismissing the untimely appeal of their suspensions is denied. By letter dated 
May 16, 1994, respondents, through their representative, Mel Deardorf, 
maintain that their appeals were timely and therefore permissible on two 
bases. The first basis asserted is Appendix A to 7 C.F.R. Part 3017. 
Respondents apparently misconstrue this regulatory provision which has no 
relevance to the appeal of suspension decisions. Appendix A applies to 
certifications which are filed by persons participating in transactions with the 
Government, to verify that, inter alia, the participant is not under suspension. 
Secondly, respondents contend that their appeals were not untimely 
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because five of the six appeals were filed within thirty days from the date on 
which respondents forwarded the suspension decisions to their representative, 
Mr. Deardorf. Respondents evidently misunderstand the time requirement 
established by the applicable regulations. Pursuant to the regulations 
governing nonprocurement debarment and suspension, 7 C.F.R. § 3017.515(a), 
respondents were required to file their appeals within thirty days of receiving 
the suspension decisions. The date on which Mr. Deardorf subsequently 
received the decisions from respondents is of no consequence to the timeliness 
of the appeal. 

As stated in my Dismissal of Untimely Appeal, Notices of Suspension were 
received for all six respondents on October 4, 1993. The Notices of 
Suspension advised respondents that they were entitled to submit information 
and argument to contest the suspensions within the following thirty days. 
Inasmuch as respondents made no timely submissions in opposition, the 
suspension actions were considered to be decided pursuant to the regulations, 
7 CF.R. § 3017.413(a)(2). Appeals for respondents Donald E. Martz, 
Virginia C. Martz, Michelle K. Phillips, Martz Enterprises, Inc., and Messer 
Development Corporation were submitted on January 24, 1994, more than 
three months after the effective date of the suspension decisions. The appeal 
on behalf of respondent Michael B. Kline was not filed until March 10, 1994. 


Accordingly respondents’ appeals were not timely filed and their request for 
reconsideration of my Dismissal of Untimely Appeal is hereby denied. 


In re: PINCHOS BIRNHACK. 
P.Q. Docket No. 94-10. 
Dismissal of Complaint filed January 13, 1994. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Complainant’s Motion therefor, the Complaint filed in this 
matter is dismissed without prejudice. 
Copies hereof shall be served upon the parties. 
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In re: N. & T. YOSHIOKA. 
P.Q. Docket No. 92-152. 
Dimissal of Complaint filed February 1, 1994. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 





Pursuant to Complainant’s Motion therefor, the Complaint filed in the 
above-entitled action is hereby dismissed. 
Copies hereof shall be served upon the parties. 


In re: MARIE SUZE BERTHOLD. 
P.Q. Docket No. 93-96. 

Order To Vacate Decision and Order and Dismiss Complaint filed 
March 3, 1994. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 














Pursuant to Complainant’s Motion, the Decision and Order issued on 
January 25, 1994, in the above-entitled matter is hereby vacated and the 
Complaint filed on May 10, 1993, is hereby dismissed. 


In ree ROBERT L. HEYWOOD. 
P.Q. Docket No. 91-58 
Order Dismissing Petition for Reconsideration filed March 11, 1994, 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 








On March 8, 1994, Respondent filed a document labelled "PETITION 
FOR APPEAL," which is in the nature of a Petition for Reconsideration. The 
Decision and Order filed November 24, 1993, was served by regular mail on 
January 4, 1994, after the certified mail envelope was returned as unclaimed. 
Respondent notes on his petition that he received the Decision and Order on 
January 10, 1994. Since a Petition for Reconsideration must be filed within 
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10 days after the date of service of the Decision (7 C.F.R. § 1.146(a)(3)), 
Respondent’s petition must be dismissed as not timely filed. If it had been 
timely filed, it would have been denied for the reasons set forth in the 
Decision and Order filed November 24, 1993. Since Respondent’s petition 
was not timely filed, there will be no change in the date previously set by 
which payment must be made (see 7 C.F.R. § 1.146(b)). 

No further review of this matter within the Department of Agriculture is 
available to Respondent under the Department’s Rules of Practice. 

Respondent’s petition states that “[fJormal request is made by the 
Respondent for a transcript of the hearing." The Hearing Clerk will make a 
copy of the transcript for 20 cents a page, or a total of $23.80. Respondent 
should send a check for that amount to the Hearing Clerk, made payable to 
the "Treasurer of the United States,” and request a transcript of the hearing 
in P.Q. Docket No. 91-58. However, Respondent may be able to obtain a 
cheaper copy from the reporter: 


Sheila Orms 

R&S Typing Service 
Rt. 1, Box AH-4 
Diana, Texas 75640 


For the foregoing reasons, the following Order should be issued. 


Order 


Respondent’s petition is dismissed. 


In re: C. J. TOWER, INC., B.C. POLYGRINDERS, INC., and NATIONAL 
CO-OP TRUCKING ALL STAR. 

P.Q. Docket No. 91-6. 

Order Dismissing Complaint as to B.C. Polygrinders, Inc., and National 
Co-op Trucking All Star filed March 17, 1994, 


Jeffrey D. Kirmsse, for Complainant. 
Respondents, Pro se. 
Order issued by Edwin S. Bernstein, Adminstrative Law Judge. 


Complainant’s March 11, 1994, Motion to Dismiss is granted. It is ordered 
that the Complaint, filed herein on November 5, 1990, be dismissed as to 
Respondents B.C. Polygrinders, Inc., and National Co-op Trucking All Star. 
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In re: JOSE LUIS GARCIA ZARATE. 
P.Q. Docket No. 93-41. 
Dismissal of Complaint filed March 29, 1994, 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Adminstrative Law Judge. 


Pursuant to Motion therefor, and for good cause stated, the Complainant’s 
Motion to dismiss the Complaint herein without prejudice is hereby granted. 
Copies hereof shall be served upon the parties. 


In re: RONALD METZLER, d/b/a METZLER PRODUCE. 
P.Q. Docket No. 94-14. 
Order Withdrawing Default Decision filed April 6, 1994. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


For good cause shown, complainant’s Motion for Default Decision, filed 
February 28, 1994, is hereby withdrawn and not granted. 


In re: GREGG TOMAS. 
P.Q. Docket No. 94-19. 
Order of Dismissal filed May 12, 1994. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s May 11, 1994, Motion to Dismiss is granted. It is ordered 
that the Complaint, filed herein on January 3, 1994, is dismissed. 
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In re: EDGAR HERNANDEZ. 
P.Q. Docket No. 93-31. 
Dismissal of Complaint filed June 3, 1994. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


FOR GOOD CAUSE SHOWN, the complaint filed in the above-captioned 
case is hereby DISMISSED without prejudice. 


In re: MAKUA KE KOA. 
P.Q. Docket No. 94-28. 
Dismissal Without Prejudice filed June 22, 1994. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Complainant has moved that its complaint be dismissed without prejudice. 
The motion is hereby granted. 
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In ree FRANK MARTINEZ and RIGOBERTO PADILLO MARTINEZ. 
A.Q. Docket No. 93-44. 
Decision and Order filed December 1, 1993. 


Admission of material allegations - Importation of horses from Mexico at other than land 
border port of entry without required declarations, inspection at port of entry, certificate from 
veterinary medical officer of country of origin, applications for inspection, or quarantine - Civil 
penalty. 


Susan C. Golabek, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 





This is an administrative proceeding for the assessment of a civil penalty 
for violations of the regulations governing the importation of horses from 
Mexico (9 C.F.R. § 92.300 et seq.), hereinafter referred to as the regulations, 
in accordance with the Rules of Practice in 7 C.F.R. § 1.130 et seq. and 7 
C.F.R. § 380.1 et seq. 

This proceeding was instituted by a complaint filed on July 7, 1993, by the 
Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about April 10, 1993, respondents moved approximately two horses from 
Mexico, to Tres Bellotas Ranch, Arizona, in violation of sections 92.303(a), 
92.303(c), 92.305(a), 92.305(b), 92.306, 92.314, 92.321, 92.322, 92.323(a), 
92.323(b), 92.324, 92.325 of the regulations (9 C.F.R. §§ 92.303(a), 92.303(c), 
92.305(a), 92.305(b), 92.306, 92.314, 92.321, 92.322, 92.323(a), 92.323(b), 
92.324, 92.325) because: (1) the horses were not entered into the United 
States at a designated land border port, as required; (2) the respondents did 
not present to the collector of customs two copies of declarations, as required; 
(3) the horses were not inspected at the port of entry, as required; (4) the 
horses were not accompanied by a certificate of a salaried veterinary officer 
of the national government of the country of origin, as required; (5) the 
respondents did not deliver to the veterinary inspector at the port of entry 
written applications for inspection, as required; and (6) the horses were not 
quarantined, as required. The respondents jointly filed an answer which 
admitted the material allegations of the complaint. Additionally, this answer 
was not filed within the time prescribed in 7 C.F.R. § 1.136(a). Failure to file 
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an answer within the time provided under section 1.136(a) shall also be 
deemed an admission of the allegations in the complaint. 7 C.F.R. § 1.136(c). 
Either way, the admission of all the material allegations contained in the 
complaint constitutes a waiver of hearing. 7 C.F.R. § 1.139. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. 7 C.F.R. § 1.139. 


Findings of Fact 


1. Frank Martinez, respondent, is an individual with a mailing address of 
5950 South Birchwood, Tucson, Arizona 85746. 

Rigoberto Padillo Martinez, respondent, is an individual with a mailing 
address of 9840 South Nogales Highway, Tucson, Arizona 85706. 

2. On or about April 10, 1993, respondents moved approximately two 
horses from Mexico, to Tres Bellotas Ranch, Arizona, in violation of sections 
92.303(a), 92.303(c), and 92.323(b) of the regulations (9 C.F.R. §§ 92.303(a), 
92.303(c), and 92.323(b)), because the horses were not entered into the United 
States at a designated land border port, as required. 

3. On or about April 10, 1993, respondents moved approximately two 
horses from Mexico, to Tres Bellotas Ranch, Arizona, in violation of sections 
92.305(a), 92.305(b), and 92.322 of the regulations (9 C.F.R. §§ 92.305(a), 
92.305(b), and 92.322), because respondents did not present to the collector 
of customs two copies of declarations, as required. 

4. On or about April 10, 1993, respondents moved approximately two 
horses from Mexico, to Tres Bellotas Ranch, Arizona, in violation of sections 
92.306, 92.323(a), and 92.325 of the regulations (9 C.F.R. § 92.306, 92.323(a), 
and 92.325), because the horses were not inspected at the port of entry, as 
required. 

5. On or about April 10, 1993, respondents moved approximately two 
horses from Mexico, to Tres Bellotas Ranch, Arizona, in violation of sections 
92.314 and 92.325 of the regulations (9 C.F.R. §§ 92.314 and 92.325), because 
the horses were not accompanied by a certificate of a salaried veterinary 
officer of the national government of the country of origin, as required. 

6. On or about April 10, 1993, respondents moved approximately two 
horses from Mexico, to Tres Bellotas Ranch, Arizona, in violation of section 
92.321 of the regulations (9 C.F.R. § 92.321), because respondents did not 
deliver to the veterinary inspector at the port of entry written applications for 
inspection, as required. 

7. On or about April 10, 1993, respondents moved approximately two 
horses from Mexico, to Tres Bellotas Ranch, Arizona, in violation of sections 
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92.324 and 92.325 of the regulations (9 C.F.R. §§ 92.324 and 92.325), because 
the horses were not quarantined, as required. 


Conclusion 










By reason of the facts contained in the Findings of Fact above, the 
respondents have violated 9 C.F.R. §§ 92.303(a), 92.303(c), 92.305(a), 
92.305(b), 92.306, 92.314, 92.321, 92.322, 92.323(a), 92.323(b), 92.324, 92.325. 
Therefore, the following Order is issued. 


Order 

























Each respondent is hereby assessed a civil penalty of seven hundred fifty 
dollars ($750.00)' to be made in a series of fifteen (15) payments of fifty 
dollars ($50.00) each. Within thirty (30) days from the effective date of this 
Order, each respondent shall send a certified check or money order for fifty 
dollars ($50.00), payable to the "TREASURER OF THE UNITED STATES," 
to: 






United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 





Thereafter, each respondent shall make payments of $50.00 each month for 
fourteen (14) consecutive months. If a respondent is late in making or misses 
any payment, then all remaining payments become immediately due and 
payable in full for that respondent. Both respondents shall indicate on the 
certified checks or money orders that payment is in reference to A.Q. Docket 
No. 93-44. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon each respondent, unless there is an appeal 
to the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding. 7 C.F.R. § 1.145. 

[This Decision and Order became final January 12, 1994.-Editor] 





‘Inasmuch as the respondents have filed an answer which admits the material allegations of 
the complaint (and/or have not filed a timely answer), and, therefore, the Department is not 
required to hold a hearing, the civil penalty requested is reduced by one-half in accordance with 
the Judicial Officer’s Decisions in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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In re: JAMES GRADY, PATRICK J. GRADY, LAVERNE L. BOYENS, and 
JOHN KYREAKAKIS. 

A.Q. Docket No. 92-48. 

Decision and Order as to John Kyreakakis filed November 26, 1993. 


Withdrawal of answer - Failure to file an answer - Interstate movement of cattle without 
required certificate or permit for entry - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of cows 
without a permit or accompanied by a certificate (9 CFR. § 
78.9(c)(3)(ii)(1987)), hereinafter referred to as the regulations, in accordance 
with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended, (21 U.S.C. § 111), sections 4 and 5 of the Act of May 29, 
1884, as amended (21 U.S.C. § 120)(Acts) and regulations promulgated 
thereunder (9 C.F.R. § 78.1 et seq.), by a complaint filed on May 5, 1992, by 
the Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleges that on or 
about February 25, 1987, respondent Kyreakakis moved interstate from 
Perryton and Spearman, Texas to Dunlap, Iowa forty-three (43) cows in 
violation of 9 C.F.R. § 78.9(c)(3)(ii)(1987) because the cows were not 
accompanied by a permit for entry, as required. Also, on or about February 
25, 1987, respondent moved interstate from Perryton and Spearman, Texas to 
Dunlap, Iowa forty-three (43) cows in violation of 9 CFR. § 
78.9(c)(3)(ii)(1987) because the cows were not accompanied by a certificate, 
as required. 

On June 15, 1992, an answer was filed on behalf of Mr. Kyreakakis by 
C.R. Hannan, Esq., which denied the essential allegations of the complaint. 
However, on April 21, 1993, counsel for respondent moved to withdraw 
because he was unable to communicate with respondent Kyreakakis. On 
April 27, 1993, Judge Kane required in a “Notice to John Kyreakakis" that 
respondent Kyreakakis contact him. Judge Kane stated in the notice that 
respondent Kyreakakis’ failure to comply with this requirement would be 
taken as a withdrawal of the answer filed on his behalf, resulting in a waiver 
of a right to a hearing and the entry of a decision and order. Respondent 
Kyreakakis failed to comply, and on August 5, 1993, Administrative Law Judge 
Kane issued an order withdrawing the answer of respondent Kyreakakis. 
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Section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) provides 
that the failure to file an answer shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
in the complaint are adopted and set forth in this Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 





1. John Kyreakakis, respondent, is an individual with a mailing address of 
P.O. Box 340185, Boca Raton, FL 33434. 

2. On or about February 25, 1987, he moved interstate from Perryton and 
Spearman, Texas to Dunlap, Iowa forty-three (43) cows in violation of 9 
C.F.R. § 78.9(c)(3)(ii)(1987) because the cows were not accompanied by a 
permit for entry, as required. 

3. On or about February 25, 1987, respondent moved interstate from 
Perryton and Spearman, Texas to Dunlap, Iowa forty-three (43) cows in 
violation of 9 C.F.R. § 78.9(c)(3)(ii)(1987) because the cows were not 
accompanied by a certificate, as required. 


Conclusion 






By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (9 C.F.R. § 
78.9(c)(3)(ii)(1987)). Therefore, the following Order is issued. 


Order 











Respondent, John Kyreakakis, is hereby assessed a civil penalty of one 
thousand dollars ($1,000.00).' This penalty shall be payable to the "Treasurer 
of the United States” by certified check or money order, and shall be 
forwarded within thirty (30) days from the effective date of this Order to: 





United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 








'The respondent has failed to file a timely answer, and, under the Rules of Practice 
applicable to this proceeding, the Department is not required to hold a hearing. Therefore, the 
civil penalty requested is reduced by one-half in accordance with the Judicial Officer's Decision 
in In re Bobo, 49 Agric. Dec. 849 (1990). 
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Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 92-48. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final January 18, 1994.-Editor] 


In re: PETRA CADY. 
A.Q. Docket No. 94-3. 
Decision and Order filed November 17, 1993. 


Failure to file an answer - Shipping sausage and meat sauce from Germany to the United States 
without required certificate - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of meats from 
countries where rinderpest or foot-and-mouth disease exists (9 C.F.R. § 94.0 
et seq.), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 7 C.F.R. § 1.130 et seq. and 7 C.F.R. § 380.1 et seq. 

This proceeding was instituted by a complaint filed on October 5, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
April 2, 1993, respondent shipped sausage and meat sauce by mail from 
Germany to the United States, in violation of section 94.4 of the regulations 
(9 C.F.R. § 94.4), because the sausage and meat sauce were not accompanied 
by a certificate, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice provides that the 
failure to file an answer within the time provided under section 1.136(a) shall 
be deemed an admission of the allegations in the complaint. 7 C.F.R. § 
1.136(c). Further, the failure to file an answer constitutes a waiver of hearing. 
7 CFR. § 1.139. Accordingly, the material allegations alleged in the 
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complaint are adopted and set forth herein as the Findings of Fact, and this 
Decision is issued pursuant to section 1.139 of the Rules of Practice applicable 
to this proceeding. 7 C.F.R. § 1.139. 


Findings of Fact 





1. Petra Cady, respondent, is an individual with a mailing address of CCO 
1-30 Inf., APO AE 09066. 

2. On or about April 2, 1993, respondent shipped sausage and meat sauce 
by mail from Germany to the United States, in violation of section 94.4 of the 
regulations (9 C.F.R. § 94.4), because the sausage and meat sauce were not 
accompanied by a certificate, as required. 


Conclusion 











By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. § 94.4. Therefore, the following Order is 
issued. 


Order 













The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($ 375.00).' This penalty shall be payable to the "Treasurer of the 
United States” by certified check or money order, and shall be forwarded to: 






United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 94-03. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 






‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decision in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. 7 C.F.R. § 1.145. 
[This Decision and Order became final February 10, 1994.-Editor] 


In re: TRANS-AMERICAN STEAMSHIP AGENCY, INC. 
A.Q. Docket No. 93-27. 
Decision and Order filed January 7, 1994. 


Failure to file an answer - Importation of chicken meat from Mexico without required permit - 
Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the United 
States of poultry (9 C.F.R. § 94.6), hereinafter referred to as the regulations, 
in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 9 
C.F.R. § 70.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111)(Act) and the regulations promulgated 
under the Act, by a complaint filed on February 24, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleges that on or about 
August 6, 1992, the respondent, Trans-American Steamship Agency, Inc., 
imported 2000 cases of frozen chicken meat from Mexico into the United 
States at Long Beach, California, in violation of 9 C.F.R. § 94.6, because the 
importation of poultry was without a permit, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the admission of the allegations in the complaint 
constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material 
allegations in the complaint are adopted and set forth in this Default Decision 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 





1. Trans-American Steamship Agency, Inc., is a corporation with a mailing 
address of 255 W. Sth Street, 5th Floor, San Pedro, California 90731. 

2. On or about August 6, 1992, respondent imported 2000 cases of frozen 
chicken meat from Mexico into the United States at Long Beach, California, 
in violation of 9 C.F.R. § 94.6 because the importation of poultry was without 
a permit, as required. 


Conclusion 





By reason of the Findings of Fact set forth above, the respondent has 
violated 9 C.F.R. § 94.6. Therefore, the following Order is issued. 


Order 





The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States” by certified check or money order, and shall be forwarded to: 






United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-27. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final February 18, 1994.-Editor] 






"The respondent has failed to file an answer within the prescribed time, and, under the 
Rules of Practice applicable to this proceeding, the Department is not required to hold a 
hearing. Therefore, the civil penalty requested is reduced by one-half in accordance with the 
Judicial Officer’s Decision in Jn re: Bobo, 49 Agric. Dec. 849 (1990). 
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In re: JOHNNY HICKS and JIMMY V. HUGHES. 
A.Q. Docket No. 92-16. 
Decision and Order as to Respondent Johnny Hicks filed January 31, 1994, 


Failure to file an answer - Interstate movement of test-eligible cattle without required certificate 
or "S" brand permit - Interstate movement of test-eligible cattle without required certificate or 
permit for entry - Civil penalty. 


Scott C. Safian, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
US.C. § 120)(Acts), and the regulations issued thereunder (9 C.F.R. §§ 78.1- 
78.44) (Regulations). The proceeding was instituted by an Amended 
Complaint filed on March 25, 1992, by the Administrator of the Animal and 
Plant Health Inspection Service (APHIS), U.S. Department of Agriculture 
(USDA), alleging that Johnny Hicks (Respondent) violated the Acts and the 
Regulations. 

The Amended Complaint was served upon the Respondent in accordance 
with Section 1.147 of the Rules of Practice (7 C-F.R. § 1.147). The 
Respondent failed to file an Answer with the Hearing Clerk within 20 days of 
service of the Amended Complaint as required by 7 C.F.R. § 1.136(a). 
Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the allegations 
in the Amended Complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the Amended Complaint 
are adopted and set forth herein as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Johnny Hicks, Respondent, has a mailing address of 240 N. Columbia 
33 Road, Waldo, Arkansas 71770-9641. Respondent previously had an 
address of Route 1, Magnolia, Arkansas 71753. Respondent failed to advise 
the Hearing Clerk of his change of address. 
_ 2. On or about June 6, 1988, Respondent Johnny Hicks moved at least 
thirty (30) test-eligible cattle interstate from Louisiana, a Class C state, to 
Texas from other than a farm of origin or nonquarantined feedlot to a 
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slaughtering establishment which were not accompanied interstate by a 
certificate or "S" brand permit. 

3. On or about June 6, 1988, Respondent Johnny Hicks moved at least 
seven (7) test-eligible cattle interstate from Louisiana, a Class C state, to 
Texas from other than a farm of origin to other than a recognized 
slaughtering establishment or quarantined feedlot which were not 
accompanied interstate by a certificate. 

4. On or about June 6, 1988, Respondent Johnny Hicks moved at least 
seven (7) test-eligible cattle interstate from Louisiana, a Class C state, to 
Texas from other than a farm of origin to other than a recognized 
slaughtering establishment or quarantined feedlot which not accompanied 
interstate by a permit for entry. 


Conclusion 











By reason of the Findings of Fact set forth above, Respondent has violated 
9 C.F.R. §§ 78.9(d)(1) and 78.9(d)(3). The violations warrant imposition of 
a civil penalty under section 3 of the Act of February 2, 1903, as amended (21 
US.C. § 122). 

Therefore, the following Order is issued: 

















Order 
f 
. The Respondent is hereby assessed a civil penalty of one thousand five 
. hundred dollars ($1,500.00).' This penalty shall be payable to the "Treasurer 
. of the United States” by certified check or money order and shall be 
forwarded to 

at 
» U.S. Department of Agriculture 
. APHIS Field Servicing Office 

Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 
ia within thirty (30) days from the effective date of this Order. Respondent shall 
- indicate on the certified check or money order that payment is in reference 
» to A.Q. Docket No. 92-16. 
st 
to 







'The amount of the civil penalty has been reduced by half that sought in the Amended 
Complaint filed in this proceeding in accordance with Jn re Bobo, 49 Agric. Dec. 849 (1990) and 
In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 9, 1994.-Editor] 


In re: MIKE J. ANSOLABEHERE and BAR TRANSPORT, INC. 
A.Q. Docket No. 93-41. 
Decision and Order as to Mike J. Ansolabehere filed February 3, 1994. 


Failure to file an answer - Interstate movement of tuberculosis exposed cattle other than to 
slaughter and without proper permit - Civil penalty. 


Glenn R. Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
U.S.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§§ 77.1 et seq.), conducted in accordance with the rules of practice applicable 
to this proceeding (9 C.F.R. § 70.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on June 24, 1992 by the 
Acting Administrator, Animal and Plant Health Inspection Service, and served 
upon Respondent Mike J. Ansolabehere on June 29, 1993. 

Respondent Mike J. Ansolabehere has failed to file an answer to the 
complaint. Section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) 
provides that the failure to file an answer within the time provided under 
Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) is deemed, for 
the purposes of this proceeding, an admission of the allegations in the 
complaint. The time provided under Section 1.136(a) of the rules of practice 
(7 C.F.R. § 1.136(a)) is 20 days after service of the complaint. The complaint 
filed in this proceeding specifies that “[t}he respondent shall have twenty (20) 
days after service of [the] complaint in which to file an answer." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to Section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Mike J. Ansolabchere, herein referred to as respondent, is an individual 
with a mailing address of Box 53897, Lubbock, Texas 79453-3897. 

2. On or about June 11, 1990, Respondent Mike J. Ansolabehere moved 
approximately 162 tuberculosis exposed cattle from Tulia, Texas to Pawnee 
Rock, Kansas, in violation of Section 77.5(b) of the regulations (9 C.F.R. § 
77.5(b)), because the tuberculosis exposed cattle were moved interstate other 
than directly to slaughter, as required; and that, 

3. On or about June 11, 1990, Respondent Mike J. Ansolabehere moved 
approximately 162 tuberculosis exposed cattle from Tulia, Texas to Pawnee 
Rock, Kansas, in violation of Section 77.5(b)(2) of the regulations (9 C.F.R. 
§ 77.5(b)(2)), because the permit accompanying the cattle did not contain the 
prescribed information, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact set forth above, 
Respondent Mike J. Ansolabehere has violated 9 C.F.R. § 77.5. Therefore, 


the following Order is issued. 


Order 


The Respondent Mike J. Ansolabehere is hereby assessed a civil penalty 
of five hundred dollars ($ 500.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final March 11, 1994.-Editor} 
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In re: MIKE J. ANSOLABEHERE and BAR TRANSPORT, INC. 
A.Q. Docket No. 93-41. 
Decision and Order as to Bar Transport, Inc. filed February 3, 1994. 


Failure to file an answer - Interstate movement of tuberculosis exposed cattle other than to 
slaughter and without proper permit - Civil penalty. 


Glenn R. Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
U.S.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§§ 77.1 et seq.), conducted in accordance with the rules of practice applicable 
to this proceeding (9 C.F.R. § 70.1 et seg., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on June 24, 1992 by the 
Acting Administrator, Animal and Plant Health Inspection Service, and served 
upon Respondent Bar Transport, Inc. on June 29, 1993. 

Respondent Bar Transport, Inc. has failed to file an answer to the 
complaint. Section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) 
provides that the failure to file an answer within the time provided under 
Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) is deemed, for 
the purposes of this proceeding, an admission of the allegations in the 
complaint. The time provided under Section 1.136(a) of the rules of practice 
(7 C-F.R. § 1.136(a)) is 20 days after service of the complaint. The complaint 
filed in this proceeding specifies that "[t]he respondent shall have twenty (20) 
days after service of [the] complaint in which to file an answer." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to Section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Bar Transport, Inc., herem referred to as Respondent, is an individual 
with a mailing address of Box 53897, Lubbock, Texas 79453-3897. 

2. On or about June 11, 1990, Respondent Bar Transport, Inc. moved 
approximately 162 tuberculosis exposed cattle from Tulia, Texas to Pawnee 
Rock, Kansas, in violation of Section 77.5(b) of the regulations (9 C.F.R. § 
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71.5(b)), because the tuberculosis exposed cattle were moved interstate other 
than directly to slaughter, as required; and that, 

3. On or about June 11, 1990, Respondent Bar Transport, Inc. moved 
approximately 162 tuberculosis exposed cattle from Tulia, Texas to Pawnee 
Rock, Kansas, in violation of Section 77.5(b)(2) of the regulations (9 C.F.R. 
§ 77.5(b)(2)), because the permit accompanying the cattle did not contain the 
prescribed information, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
Respondent Bar Transport, Inc. has violated 9 C.F.R. § 77.5. Therefore, the 
following Order is issued. 


Order 


The Respondent Bar Transport, Inc. is hereby assessed a civil penalty of 
five hundred dollars ($ 500.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: - 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145;of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final March 11, 1994.-Editor] 


In re) KEVIN ANTLE and HUGH W. CALDERWOOD. 
A.Q. Docket No. 93-22. 
Decision and Order as to Hugh W. Calderwood filed February 9, 1994. 


Failure to deny essential allegations of the complaint - Interstate movement of bull from Class 
B State without bull being tested for brucellosis within previous 30 days or accompanied by 
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required certificate - Interstate movement of bison cow without cow being tested for brucellosis 
within the previous 30 days or accompanied by required certificate - Civil penalty. 


Glenn R. Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
U.S.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§§ 78.1 et seq.), conducted in accordance with the rules of practice applicable 
to this proceeding (9 C.F.R. § 70.1 et seq., 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted by a complaint filed on February 23, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon respondent Hugh W. Calderwood on March 9, 1993. 

The respondent Hugh W. Calderwood failed to deny in the answer the 
allegations contained in the complaint. Section 1.136(c) of the rules of 
practice (7 C.F.R. § 1.136(c)) provides that a failure to deny or otherwise 
respond to an allegation of the complaint shall be deemed, for the purposes 
of the proceeding, an admission of said allegation. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer or the admission by the answer of all the material 
allegations of fact contained in the complaint constitutes a waiver of hearing. 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this decision is issued pursuant 
to Section 1.139 of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Hugh W. Calderwoood, herein referred to as respondent, is an 
individual with a mailing address of Route 3, Box 235, Alachua, Florida 32615. 

2. On or about January 24, 1990, Respondent Hugh W. Calderwood 
moved interstate one (1) bull from Florida, a class B state, to the Nashville 
Zoo, Nashville, Tennessee, in violation of Section 78.9(c)(3)(ii) of the 
regulations (9 C.F.R. § 78.9(c)(3)(ii)), in that the bull was not given an official 
brucellosis test within thirty (30) days prior to the interstate movement, as 
required. 

3. On or about January 24, 1990, Respondent Hugh W. Calderwood 
moved interstate one (1) bull from Florida, a Class B State, to the Nashville 
Zoo, Nashville, Tennessee, in violation of Section 78.9(c)(3)(ii) of the 
regulations (9 C.F.R. § 78.9(c)(3)(ii)), in that the accompanying certificate did 
not contain the prescribed information, as required. 
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4. On or about January 24, 1990, Respondent Hugh W. Calderwood 
moved interstate one (1) bison cow from Florida to the Nashville Zoo, 
Nashville, Tennessee, in violation of Section 78.24(d) of the regulations (9 
C.F.R. § 78.24(d)), in that the bison cow was not given an official brucellosis 
test within thirty (30) days prior to the interstate movement, as required. 

5. On or about January 24, 1990, Respondent Hugh W. Calderwood 
moved interstate one (1) bison cow from Florida to the Nashville Zoo, 
Nashville, Tennessee, in violation of Section 78.24(d) of the regulations (9 
C.F.R. § 78.24(d)), in that the accompanying certificate did not contain the 
prescribed information, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
respondent Hugh W. Calderwood has violated 9 C.F.R. §§ 78.8 and 78.24. 
Therefore, the following Order is issued. 


Order 


The Respondent Hugh W. Calderwood is hereby assessed a civil penalty 
of one thousand dollars ($ 1000.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final March 22, 1994.-Editor] 
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In re: RICHARD PATE. 
A.Q. Docket No. 94-11. 
Decision and Order filed February 24, 1994. 


Failure to file an answer - Shipment of salami from Germary to the United States without the 
required certificate - Civil penalty. 


Lance T. Mason, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the shipment of salami from 
Germany to the United States (9 C.F.R. § 94 et seq.), hereinafter referred to 
as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq. and 9 C.F.R. § 70.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111)(Act) and the regulations promulgated 
under the Act, by a complaint filed on Novmeber 3, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleges that on or about 
October 16, 1992, he shipped salami by mail from Germany to the United 
States, in violation of Section 94.4 of the regulations (9 C.F.R. § 94.4), because 
the salami was not accompanied by a certificate, as required. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the admission of the allegations in the complaint 
constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material 
allegations in the complaint are adopted and set forth in this Default Decision 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Richard Pate, is an individual with a mailing address of 515t Trans Co., 
Unit 30020 Box 161, APO AE 09166. 

2. On or about October 16, 1992, he shipped salami by mail from 
Germany to the United States, and the salami was not accompanied by a 
certificate, as required. 
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Conclusion 





By reason of the Findings of Fact set forth above, the respondent has 
violated 9 C.F.R. § 94.4. Therefore, the following Order is issued. 


Order 

























The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States” by certified check or money order, and shall be forwarded to: 





United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference tc A.Q. Docket No. 94-11. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final April 7, 1994.-Editor] 





In re: FRANK C. BOOTH d/b/a BOOTH LAND and LIVESTOCK, and 
WARREN REID.  _ 

A.Q. Docket No. 93-54. 

Decision and Order filed March 15, 1994. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 





'The respondent has failed to file an answer within the prescribed time, and, under the Rules 
of Practice applicable to this proceeding, the Department is not required to hold a hearing. 
Therefore, the civil penalty requested is reduced by one-half in accordance with the Judicial 
Officer’s Decision in Jn re: Bobo, 49 Agric. Dec. 849 (1990). 
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This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (Act) and the Act of May 29, 
1884, as amended (Act), for a violation of the regulations issued under the 
Acts (9 C.F.R. Parts 71 and 78), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on September 28, 1993, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint, in pertinent part, 
alleged that on or about May 23, 1992, respondent moved cattle interstate, 
from Texas to Colorado, in violation of the regulations (9 C.F.R. §§ 
71.18(a)(1) and 78.9(c)(3)(ii)). 

Respondent Warren Reid filed an Answer which admits the jurisdictional 
allegations and all the material allegations of fact contained in the complaint.’ 
Therefore, Respondent Warren Reid is deemed to have admitted not only the 
jurisdictional allegations but also all material allegations of fact contained in 
the complaint. In accordance with sections 1.136 and 1.139 of the Rules of 
Practice (7 C.F.R. §§ 1.136 and 1.139), such admissions shall constitute a 
waiver of hearing. In response to Complainant’s “Motion for Adoption of 
Proposed Default Decision as to Warren Reid," filed November 24, 1993, 
Respondent Reid, by document dated December 12, 1993, filed objections to 
the proposed default Decision on the basis that he was not the party who 
moved the cattle and that such movement involved events over which he had 
no control. As a result, the Judge issued an Order for Memorandum of 
Authorities on December 21, 1993, to which Complainant filed a 
Memorandum of Authorities on January 25, 1994, which was served upon 
Respondent Reid. 

On February 16, 1994, Respondent Reid filed a response to the 
Memorandum of Authorities, which document was not placed in the file and 
made available to the Judge until March 4, 1994. Among other things, 
Respondent Reid asserted: 


The problem with this insedent [sic] comes through Intervineng [sic] 
Causes that we had no control over. As to case’ss [sic] that are quoted 
in memorandum we have no excess [sic] to these. We would like to 
have excess [sic] to the Investigation Reports which have been refused 
by the Ag. Dept Attorney. We would also like to have a hearing on 
this matter. 


"The Answer did not request an oral hearing and recited circumstances of absolution. The 


Answer stated, inter alia, “In denying these charges I wish to state in this response what actually 
occurred." 
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Full consideration has been accorded Respondent Reid’s pleas in 
avoidance and his explanation of the events which occurred. However, the 
established case law of the Department of Agriculture justifies the 
Complainant’s Motion, which is hereby granted. Respondent Reid failed to 
request an oral hearing at the time of filing of his Answer which Answer 
sufficiently admits his involvement in the movement of the cattle in violation 
of the applicable regulations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent 
Warren Reid is deemed to have admitted, are adopted and set forth herein 
as the findings of fact. 


Findings of Fact 


1. Warren Reid, hereinafter referred to as respondent, is an individual 
with a mailing address of Route 2, Box 216, Wichita Falls, Texas 76301. 

2. On or about May 23, 1992, respondent moved interstate approximately 
52 head of cattle from Decatur, Texas, to Brush, Colorado, in violation of § 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the animals 
were moved without being accompanied by a certificate, as required. 

3. On or about May 23, 1992, respondent moved interstate approximately 
52 head of cattle from Decatur, Texas, to Brush, Colorado, in violation of § 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the animals 
were moved without a permit for entry being issued, as required. 

4. On or about May 23, 1992, respondent moved interstate approximately 
52 head of cattle from Decatur, Texas, to Brush, Colorado, in violation of § 
71.18(a)(1) of the regulations (9 C.F.R. § 71.18(a)(1)), because the animals 
were not individually identified, as required. 


Conclusion 
By reason of the facts in the Findings of Fact set forth above, Respondent 
Warren Reid has violated the Acts and Parts 71 and 78 of the regulations 
promulgated thereunder (9 C.F.R. Parts 71 and 78). Therefore, the following 


order is issued. 


Order 


Respondent, Warren Reid, is hereby assessed a civil penalty of seven 
hundred and fifty dollars ($750.00). The assessed civil penalty shall be payable 
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to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 93-54. 

This ordcr shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon Respondent Warren Reid, unless there is an appeal 
within thirty (30) days to the Judicial Officer pursuant to section 1.145 of the 
Rules of Practice applicable to this proceeding (7 C.F.R. § 1.145, § 1.130 et 
seq.). 

[This Decision and Order became final April 25, 1994.-Editor] 


In re: JAMES KENNETH WOLFE and JAMES ROBERTS. 
A.Q. Docket No. 93-19. 
Decision and Order as to James Roberts filed February 28, 1994. 


Failure to file an answer - Interstate movement of brucellosis exposed animal without required 
permit - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
U.S.C. § 120) (Acts), and the regulations promulgated thereunder (9 C.F.R. 
§§ 78.1 et seq.), conducted in accordance with the rules of practice applicable 
to this proceeding (9 C.F.R. § 70.1 et seqg., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on February 22, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon Respondent James Roberts on March 23, 1993. 
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Respondent James Roberts has failed to file an answer to the complaint. 
Section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the 
failure to file an answer within the time provided under Section 1.136(a) of 
the rules of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. The complaint filed in this 
proceeding specifies that “[t]he respondent shall have twenty (20) days alter 
service of [the] complaint in which to file an answer." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
matcrial allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to Section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. James Roberts, herein referred to as respondent, is an individual with 
a mailing address of Route 7, Texarkana, Texas 75502. 

2. On or about March 15, 1992, respondents moved one brucellosis 
exposed animal interstate from Bossier City, Louisiana, to Texarkana, Texas, 
in violation of Section 77.5(b) of the regulations (9 C.F.R. § 78.8(a)(2)(ii)), 
because the animal was moved without being accompanied by a permit, as 
required. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
Respondent James Roberts has violated 9 C.F.R. § 78.8. Therefore, the 
following Order is issued. 


Order 


The Respondent James Roberts is hereby assessed a civil penalty of two 
hundred and fifty dollars ($250.00). This civil penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 
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Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered aftcr a full 
hearing and shall be final and cffective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final April 29, 1994.-Editor] 


In re) PETER MAYES. 
A.Q. Docket No. 94-1. 
Decision and Order filed February 28, 1994. 


Failure to file an answer - Interstate movement of swine without certificate as required - 
Shipment of swine in interstate commerce without individual identification as required - 
Interstate shipment of swine from quarantined area to other than immediate slaughter - 
Shipment of swine in interstate commerce without inspection certificate as required - Civil 
penalty. 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order filed by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act), for a violation of the 
regulations issued under the Act (9 C.F.R. Parts 71, 76 and 85), hereinafter 
referred to as the regulations. 

This proceeding was instituted by a complaint filed on October 1, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service alleging 
that the respondent violated the Act and regulations promulgated under the 
Act (9 C.F.R. §§ 71.19(a), 76.6(b)(1), 76.8(b), 76.12 Schedule B, and 
85.7(c)(1)). 

More than twenty days have elapsed since respondent was served with the 
complaint. Respondent has failed to file an answer. In accordance with 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to 
deny or otherwise respond to the allegations in the complaint, is deemed, for 
purposes of this proceeding, an admission of said allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rulcs of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 
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Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth hercin as the findings 
of fact. 


Findings of Fact 


1. Peter Mayes, hereinafter referred to as respondent, is an individual with 
a mailing address of 52 Radcliff Drive, New Providence, New Jersey 07974. 

2. On or about March 25, 1992, respondent violated 9 C.F.R. § 85.7(c)(1) 
by moving interstate approximately 78 swine from New Holland, Pennsylvania, 
to Vincetown, New Jersey, without the swine being accompanied by a 
certificate, as required. 

3. On or about March 25, 1992, respondent violated 9 C.F.R. § 71.19(a) 
by the shipment of approximately 78 swine from New Holland, Pennsylvania, 
to Vincetown, New Jersey, without the swine being individually identified, as 
required. 

4. On or about March 25, 1992, respondent violated 9 C.F.R. § 76.8(b) by 
the shipment of approximately 78 swine from a quarantined area, New 
Holland, Pennsylvania, interstate to New Jersey for other than immediate 
slaughter, as required. 

5. On or about April 1, 1992, respondent violated 9 C.F.R. § 85.7(c)(1) 
by moving interstate approximately 55 swine from New Holland, Pennsylvania, 
to Vincetown, New Jersey, without the swine being accompanied by a 
certificate, as required.. 

6. On or about April 1, 1992, respondent violated 9 C.F.R. § 71.19(a) by 
the shipment of approximately 55 swine from New Holland, Pennsylvania, to 
Vincetown, New Jersey, without the swine being individually identified, as 
required. 

7. On or about April 1, 1992, respondent violated 9 C.F.R. § 76.8(b) by 
the shipment of approximately 55 swine from a quarantined area, New 
Holland, Pennsylvania, interstate to New Jersey for other than immediate 
slaughter, as required. 

8. On or about April 15, 1992, respondent violated 9 C.F R. § 85.7(c)(1) 
by moving interstate approximately 21 swine from New Holland, Pennsylvania, 
to Vincctown, New Jersey, without the swine being accompanied by a 
certificate, as required. 

9. On or about April 15, 1992, respondent violated 9 C.F.R. § 71.19(a) by 
the shipment of approximately 21 swine from New Holland, Pennsylvania, to 
Vincetown, New Jersey, without the swine being individually identified, as 
required. 

10. On or about April 15, 1992, respondent violated 9 C.F.R. § 76.8(b) 
by the shipment of approximately 21 swine from a quarantined area, New 
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Holland, Pennsylvania, interstate to New Jersey for other than immediate 
slaughter, as required. 

11. On or about April 22, 1992, respondent violated 9 C.F.R. § 
85.7(c)(1) by moving interstate approximately 82 swine from New Holland, 
Pennsylvania, to Vincetown, New Jersey, without the swine being accompanied 
by a certificate, as required. 

12. Onor about April 22, 1992, respondent violated 9 C.F.R. § 71.19(a) 
by the shipment of approximately 82 swine from New Holland, Pennsylvania, 
to Vincetown, New Jersey, without the swine being individually identified, as 
required. 

13. Onor about April 22, 1992, respondent violated 9 C.F.R. § 76.8(b) 
by the shipment of approximately 82 swine from a quarantined area, New 
Holland, Pennsylvania, interstate to New Jersey for other than immediate 
slaughter, as required. j 

14. On or about April 29, 1992, respondent violated 9 C.F.R. § 
85.7(c)(1) by moving interstate approximately 43 swine from New Holland, 
Pennsylvania, to Vincetown, New Jersey, without the swine being accompanied 
by a certificate, as required. 

15. Onor about April 29, 1992, respondent violated 9 C.F.R. § 71.19(a) 
by the shipment of approximately 43 swine from New Holland, Pennsylvania, 
to Vincetown, New Jersey, without the swine being individually identified, as 
required. 

16. Onor about April 29, 1992, respondent violated 9 C.F.R. § 76.8(b) 
by the shipment of approximately 43 swine from a quarantined area, New 
Holland, Pennsylvania, interstate to New Jersey for other than immediate 
slaughter, as required. 

17. On or about June 15, 1992, respondent violated 9 C.F.R. § 
85.7(c)(1) by moving interstate approximately 3 swine from New Holland, 
Pennsylvania, to Vincetown, New Jersey, without the swine being accompanied 
by a certificate, as required. 

18. Onor about June 15, 1992, respondent violated 9 C.F.R. § 71.19(a) 
by the shipment of approximately 3 swine from New Holland, Pennsylvania, 
to Vincetown, New Jersey, without the swine being individually identified, as 
required. 

19. Onor about June 15, 1992, respondent violated 9 C.F.R. § 76.8(b) 
by the shipment of approximately 3 swine from a quarantined arca, New 
Holland, Pennsylvania, interstate to New Jersey for other than immediate 
slaughter, as required. 

20. On or about June 22, 1992, respondent violated 9 C.F.R. § 
85.7(c)(1) by moving interstate approximately 6 swine from New Holland, 
Pennsylvania, to Vincetown, New Jersey, without the swine being accompanied 
by a certificate, as required. 
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21. Onor about June 22, 1992, respondent violated 9 C.F.R. § 71.19(a) 
by the shipment of approximately 6 swine from New Holland, Pennsylvania, 
to Vincetown, New Jersey, without the swine being individually identified, as 
required. 

22. On or about June 22, 1992, respondent violated 9 C.F.R. § 76.8(b) 
by the shipment of approximately 6 swine from a quarantined area, New 
Holland, Pennsylvania, interstate to New Jersey for other than immediate 
slaughter, as required. 

23. On or about July 6, 1992, respondent violated 9 C.F.R. § 85.7(c)(1) 
by moving interstate approximately 10 swine from New Holland, Pennsylvania, 
to Vincetown, New Jersey, without the swine being accompanied by a 
certificate, as required. 

24. On or about July 6, 1992, respondent violated 9 C.F.R. § 71.19(a) 
by the shipment of approximately 10 swine from New Holland, Pennsylvania, 
to Vincetown, New Jersey, without the swine being individually identified, as 
required. 

25. Onor about July 6, 1992, respondent violated 9 C.F.R. § 76.8(b) by 
the shipment of approximately 10 swine from a quarantined area, New 
Holland, Pennsylvania, interstate to New Jersey for other than immediate 
slaughter, as required. 

26. Onor about July 10, 1992, respondent violated 9 C.F.R. § 85.7(c)(1) 
by moving interstate approximately 239 swine from Carlisle, Pennsylvania, to 
Vincetown, New Jersey, without the swine being accompanied by a certificate, 
as required. 

27. On or about July 10, 1992, respondent violated 9 C.F.R. § 71.19(a) 
by the shipment of approximately 239 swine from Carlisle, Pennsylvania, to 
Vincetown, New Jersey, without the swine being individually identified, as 
required. 

28. Onor about July 10, 1992, respondent violated 9 C.F.R. § 76.6(b)(1) 
and 76.12 Schedule B by the shipment of approximately 239 swine from 
Pennsylvania to New Jersey without the swine being accompanied by an 
inspection certificate, as required. 

29. Onor about July 24, 1992, respondent violated 9 C.F.R. § 85.7(c)(1) 
by moving interstate approximately 178 swine from Carlisle, Pennsylvania, to 
Vincetown, New Jersey, without the swine being accompanied by a certificate, 
as required. 

30. On or about July 24, 1992, respondent violated 9 C.F.R. § 71.19(a) 
by the shipment of approximately 178 swine from Carlisle, Pennsylvania, to 
Vincetown, New Jersey, without the swine being individually identified, as 
required. 

31. Onor about July 24, 1992, respondent violated 9 C.F.R. § 76.6(b)(1) 
and 76.12 Schedule B by the shipment of approximately 239 swine from 
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Pennsylvania to New Jersey without the swine being accompanicd by an 
inspection certificate, as requircd. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Parts 71, 76, and 85 of the regulations promulgated 
thereunder (9 C.F.R. Parts 71, 76, and 85). Therefore, the following order is 
issued. 


Order 


The respondent, Peter Mayes, is assessed a civil penalty of seven thousand 
and five hundred dollars ($7,500.00). The respondent shall send a certified 
check or money order for seven thousand and five hundred dollars ($7,500.00), 
payable to “Treasurer of the United States," to USDA, APHIS Field Servicing 
Office, Accounting Section, P. O. Box 3334, Minneapolis, Minnesota 55403, 
within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding, 
A.Q. Docket No. 94-1. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Ordcr upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final May 2, 1994.-Editor] 


In re: PHIL FARK, d/b/a CEDAR BLUFF CATTLE CO. and JACK 
BARLOW. 

A.Q. Docket No. 94-16. 

Decision and Order as to Phil Fark, d/b/a Cedar Bluff Cattle Co. filed 
March 21, 1994. 


Failure to file an answer - Interstate movement of test-eligible animals without required health 
certificate - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and regulations promulgated thereunder (9 C.F.R. §§ 71.18(a)(1)(iii), 
78.9(b)(3)(ii)). 

This proceeding was instituted by a complaint filed on December 13, 1993, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture (USDA). Respondent Fark was served with 
the complaint on December 29, 1993, and has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. By his failure to answer, respondent Fark has admitted the 
allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Findings of Fact 


1. Phil Fark d/b/a Cedar Bluff Cattle Co., respondent, is an individual 
with a mailing address of Route 1, Box 160, Noel, Missouri 64854. 

2. On or about May 1, 1993, respondent Fark moved thirty-six (36) test 
eligible animals from Missouri to Kansas without those animals being 
accompanied by a health certificate. 

3. In April, 1993, respondent Fark moved five (5) test eligible animals 
from Arkansas to Missouri without those animals being accompanied by a 
health certificate. 

4. In April, 1993, respondent Fark moved eleven (11) test eligible animals 
from Oklahoma to Missouri without those animals being accompanicd by a 
health certificate. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, respondent 
Fark has violated 9 C.F.R. §§ 78.1, 78.9(b)(3)(ii). 
Therefore, the following Order is issued. 


Order 


1. Respondent Fark is hereby assessed a civil penalty of one thousand, five 
hundred dollars ($1,5000.00). 
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2. The penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334, 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 4, 1994.-Editor]} 


In re: PHIL FARK, d/b/a CEDAR BLUFF CATTLE CO. and JACK 
BARLOW. 

A.Q. Docket No. 94-16. 

Decision and Order as to Jack Barlow filed March 21, 1994. 


Failure to file an answer - Interstate movement of test-eligible animals without required health 
certificate - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and regulations promulgated thereunder (9 C.F.R. §§ 71.18(a)(1)(iii), 
78.9(b)(3)(ii)). 

This proceeding was instituted by a complaint filed on December 13, 1993, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture (USDA). Respondent Barlow was served 
with the complaint on December 27, 1993, and has not filed an answer to 
date. Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 
1.136(c)), failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
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said allegations. By his failure to answer, respondent Barlow has admitted the 
allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Jack Barlow, respondent, is an individual with a mailing address of P.O. 
Box 620, Bentonville, Arkansas 72712. 

2. On or about May 1, 1993, respondent Barlow moved thirty-six (36) test 
eligible animals from Missouri to Kansas without those animals being 
accompanied by a health certificate. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, respondent 
Barlow has violated 9 C.F.R. §§ 78.1, 78.9(b)(3)(ii). 
Therefore, the following Order is issued. 


Order 


1. Respondent Barlow is hereby assessed a civil penalty of five hundred 
dollars ($500.00). 

2. The penalty shall be payable to the "Treasurer of the United States” by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334, 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 
This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final May 10, 1994.-Editor] 
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In re: RICK POSKEY. 
A.Q. Docket No. 93-10. 
Decision and Order filed April 22, 1994. 


Failure to deny material allegations - Interstate movement of cattle without required permit - 
Interstate movement of Brucellosis reactor cattle without required permit - Interstate movement 
of Brucellosis suspect cattle without required permit - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of cattle interstate 
(9 C.F.R. § 78.1 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 9 
C.F.R. § 70.1 et seq. 

This proceeding was instituted under section 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111)(Act) and the regulations promulgated 
under the Act, by a complaint filed on December 1, 1992, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleges that on or about 
January 19, 1992, respondent moved three brucellosis reactor animals 
interstate from Hattiesburg, Mississippi to Ladonia, Texas, in violation of § 
78.7(c) of the regulations (9 C.F.R. § 78.7(c)), because the animals were 
moved interstate without being accompanied by a permit, as required. Also, 
on or about January 19, 1992, respondent moved one brucellosis suspect 
animal interstate from Hattiesburg, Mississippi to Landonia, Texas, in 
violation of § 78.8(a)(2)(ii) of the regulations (9 C.F.R. § 78.8(a)(2)(ii)), 
because the animal was moved interstate without being accompanied by a 
permit, as required. Furthermore, on or about January 19, 1992, respondent 
moved thirty-one hcad of cattle interstate from Hatticsburg, Mississippi to 
Ladonia, Texas, in violation of § 78.9(c)(1)(iv)(A) of the regulations (9 C.F.R. 
§ 78.9(c)(1)(iv)(A)), because the animals were moved interstate without being 
accompanied by a permit, as required 

The respondent’s answer failed to deny any of the material allegations in 
the complaint and, therefore, constitutes an admission of the allegations in the 
complaint pursuant to section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), and a waiver of hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Rick Poskcy, is an individual with a mailing address of Route 1, Box 
223A, Stamps, Arkansas 71860. 

2. On or about January 19, 1992, respondent moved three brucellosis 
reactor animals interstate from Hatticsburg, Mississippi to Ladonia, Texas, 
and the animals were moved interstate without being accompanied by a 
permit, as required. 

3. On or about January 19, 1992, respondent moved one brucellosis 
suspect animal interstate from Hattiesburg, Mississippi to Landonia, Texas, 
and the animal was moved interstate without being accompanied by a permit, 
as required. 

4. On or about January 19, 1992, respondent moved thirty-one head of 
cattle interstate from Hattiesburg, Mississippi to Ladonia, Texas, and the 


animals were moved interstate without being accompanied by a permit, as 
required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 


violated 9 C.F.R. §§ 78.7(c), 78.8(a)(2)(ii), and 78.9(c)(1)(iv)(A). Therefore, 
the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of one thousand five 
hundred dollars ($1,500.00).' This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


"The respondent has failed to deny any of the material allegations of the complaint. Under 
the Rules of Practice applicable to this proceeding, the Department is not required to hold a 
hearing. Therefore, the civil penalty requested is reduced by one-half in accordance with the 
Judicial Officer's Decision in Jn re: Bobo, 49 Agric. Dec. 849 (1990). 
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within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to A.Q. Docket No. 93-10. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final May 24, 1994.-Editor]} 


In re: JIMMY V. HUGHES. 
A.Q. Docket No. 94-21. 
Decision and Order filed April 21, 1994. 


Failure to file a timely answer - Failure to deny material allegation - Interstate movement of 
cattle two years of age or older with document containing required information - Interstate 
movement of test-eligible cattle without required certificate - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se 


Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violation of the Section 2 of the Act of February 2, 1903, as amended (21 
US.C. § 111), Sections 4 and 5 of the Act of May 29, 1884, as amended (21 
US.C. § 120)(Acts), and the regulations promulgated thereunder (9 C.F.R. § 
71.1 et seq.)("Regulations"). The proceeding was instituted by a Complaint 
filed on January 25, 1994, by the Acting Administrator of the Animal and 
Plant Health Inspection Service ("APHIS"), United States Department of 
Agriculture ("USDA"), alleging that Jimmy V. Hughes ("Respondent") violated 
the Acts and the Regulations. The Complaint was served upon Respondent 
in accordance with Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). 
Respondent filed an Answer with the Hearing Clerk on March 4, 1994, 
Respondent’s Answer was not timely filed and failed to deny the material 
allegations contained in the Complaint. Consequently, pursuant to sections 
1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) and 1.139), 
Respondent has admitted the allegations in the Complaint and waived the 
opportunity for a hearing. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to the Rules of Practice applicable to this proceeding (7 C.F.R. § 
1.139). 
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Findings of Fact 


1. Jimmy V. Hughes, Respondent herein, is an individual with a mailing 
address of Box 65, Mount Vernon, Texas 75457. 

2. Between March 25, 1993 and March 29, 1993, Respondent moved 
interstate from Alabama to Texas at least two (2) cattle which were two years 
of age or older in violation of 9 C.F.R. § 71.18(a)(1)(i) because the cattle 
were not accompanied interstate by an owner’s statement or other document 
stating the information required by that section. 

3. Between March 25, 1993 and March 29, 1993, Respondent moved 
interstate from Alabama, a Class A state, to Texas at least two (2) test-eligible 
cattle in violation of 9 C.F.R. § 78.9(b)(3)(ii) because the cattle were not 
accompanied interstate by a certificate. 

4. Between April 1, 1993 and April 12, 1993, Respondent moved interstate 
from Alabama to Texas at Icast two (2) cattle which were two years of age or 
older in violation of 9 C.F.R. § 71.18(a)(1)(i) because the cattle were not 
accompanied intcrstate by an owner’s statement or other document stating the 
information required by that section. 

5. Between April 1, 1993 and April 12, 1993, Respondent moved interstate 
from Alabama, a Class A state, to Texas at least two (2) test-eligible cattle in 
violation of 9 C.F.R. § 78.9(b)(3)(ii) because the cattle were not accompanied 
interstate by a certificate. 

6. Between April 6, 1993 and April 12, 1993, Respondent moved interstate 
from Alabama to Texas at least one (1) cow which was two years of age or 
older in violation of 9 C.F.R. § 71.18(a)(1)(i) because the animal was not 
accompanicd interstate by an owner’s statement or other document stating the 
information required by that section. 

7. Betwecn April 6, 1993 and April 12, 1993, Respondent moved interstate 
from Alabama, a Class A state, to Texas at least one (1) test-eligible cow in 
violation of 9 C.F.R. § 78.9(b)(3)(ii) because the animal was not accompanied 
interstate by a certificate. 

8. Between April 7, 1993 and April 12, 1993, Respondent moved interstate 
from Alabama to Texas at least one (1) cattle which was two years of age or 
older in violation of 9 C.F.R. § 71.18(a)(1)(i)) because the animal was not 
accompanied interstate by an owner’s statement or other document stating the 
information required by that section. 

9. Between April 7, 1993 and April 12, 1993, Respondent moved interstate 
from Alabama, a Class A state, to Texas at least one (1) test-cligible cow in 
violation of 9 C.F.R. § 78.9(b)(3)(ii) because the animal was not accompanied 
interstate by a certificate. 

10. Between April 8, 1993 and April 12, 1993, Respondent moved 
interstate from Alabama to Texas at least two (2) cattle which were two years 
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of age or older in violation of 9 C.F.R. § 71.18(a)(1)(i)) because the cattle 
were not accompanicd intcrstate by an owner’s statement or other document 
stating the information required by that section. 

11. Between April 8, 1993 and April 12, 1993, Respondent moved 
interstate from Alabama, a Class A state, to Texas at least two (2) test-eligible 
cattle in violation of 9 C.F.R. § 78.9(b)(3)(ii)) because the cattle were not 
accompanied interstate by a certificate. 












Conclusion 





By reason of the Findings of Fact set forth above, Respondent has violated 
sections 71.18(a)(1)(i) and 78.9(b)(3)(ii) of the Regulations (9 C.F.R. §§ 
71.18(a)(1)(i) and 78.9(b)(3)(ii)) issued under the Acts. Therefore, the 
following Order is issucd: 








Order 







Respondent is hereby assessed a civil penalty of five thousand dollars 
($5,000.00). This penalty shall be payable to the “Treasurer of the United 
States" by certified check or money order, and shall be forwarded within thirty 
(30) days from the effective date of this Order to: 








United States Department of Agriculture 
APHIS Ficld Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 











within thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 94-21. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon Respondent, unless there is an appeal to the 
Judicial Officcr pursuant to Section 1.145 of the Rules of Practice (7 C.F.R. 
§ 1.145). 

[This Decision and Order became final May 26, 1994.-Editor] 
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ANIMAL WELFARE ACT 


In re: HANK POST, d/b/a STAGECOACH PRODUCTIONS. 
AWA Docket No. 93-40. 
Decision and Order filed April 22, 1994. 


Failure to file answer - Operating without license - Civil penalty - Cease and desist order - 
License disqualification. 


Sharlene A. Deskins, for Complainant. 
Respondent, Pro sc. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture, alleging that Hank Post hereafter, the Respondent 
willfully violated the Act. 

A copy of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, was served on the Respondent on 
December 10, 1993, by two APHIS investigators. Respondent was informed 
in the letter of service that an answer should be filed pursuant to the Rules 
of Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

The Respondent failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by Respondent’s failure to file an answer, are adopted and set forth 
herein as Findings of Fact and Conclusions of Law. 

This decision and ordcr, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(a) Hank Post, dba Stagecoach Productions, hereinafter referred to as 
Respondent, is an individual whose address is 2695 Lindell Street, Las Vegas, 
Nevada 89102. 

(b) The Respondent, at all times material herein, was operating as an 
exhibitor as defined in the Act and the regulations. 
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Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
Respondent violated section 4 of the Act, 7 U.S.C. § 2134 and Section 2.1 of 
the regulations (9 C.F.R. § 2.1). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent, his agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist violating the 
Act and the regulations issued thereunder, and in particular, shall cease and 
desist from engaging in any activity for which a license is required under the 
Act and regulations without being licensed as required. 

2. The Respondent is assessed a civil penalty of $2,500 which shall be paid 
by a certified check or money order made payable to the Treasurer of United 
States. 

3. Respondent is disqualified from becoming licensed under the Act for 
a period of 1 year. 

The provisions of this order shall become effective on the first day after 
service of this decision on the Respondent. 

Pursuant to the Rules of Practice, thjs decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rulcs of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final June 23, 1994.-Editor] 
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HORSE PROTECTION ACT 


In re: CARL EDWARDS & SONS STABLES, GARY R. EDWARDS, LARRY 
E. EDWARDS, ETTA EDWARDS, and MR. and MRS. BRENT A. BUCK. 
HPA Docket No. 93-15. 

Decision and Order as to Mr. and Mrs. Brent Buck filed May 17, 1994. 


Failure to file an answer - Owners - Allowing the entry of a sore horse - Civil penalty - 
Disqualification from industry participation. 


Colleen Carroll, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


The Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, instituted this proceeding under the 
Horse Protection Act, as amended (15 U.S.C. § 1821 ef seq.)(the “Act"), by 
filing a complaint alleging that respondents Carl Edwards & Sons Stables, 
Gary R. Edwards, Larry E. Edwards, Etta Edwards, and Mr. and Mrs. Brent 
A. Buck willfully violated the Act. 

The Hearing Clerk served on said respondents, by certified mail, copies of 
the complaint and the Rules of Practice governing proceedings under the Act. 
7C.F.R. §§ 1.130-1.151. The respondents were informed in the accompanying 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondents Mr. and Mrs. Brent A. Buck have failed to file an answer 
within the time prescribed in the Rules of Practice, and the material facts 
alleged in the complaint, which are admitted by their failure to file an answer, 
are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


1. Respondents Mr. and Mrs. Brent A. Buck are individuals whose 
mailing address is 2306 Preston Drive, Columbus, Georgia 31906. 

2. At all times material hercin, respondents Mr. and Mrs. Brent A. Buck 
were the owners of the horse known as "Time Around Town,” which was 
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entered on March 30, 1991, as entry number 265 in class number 76 at the 
National Walking Horse Trainers Show at Shelbyville, Tennessee. 

3. On March 30, 1991, respondents Mr. and Mrs. Brent A. Buck, in 
violation of section 5(2)(D) of the Act (15 U.S.C. § 1824(2)(D)) allowed the 
entry, for the purpose of showing or exhibiting of “Time Around Town" as 
entry number 265 in class number 76, at the National Walking Horse Trainers 
Show at Shelbyville, Tennessee, while the horse was sore. 


Conclusions 


The Secretary of Agriculture has jurisdiction in this matter. 

By reason of the facts set forth in the Findings of Fact above, said 
respondents have violated section 5(2)(D) of the Act, 15 U.S.C. §1824(2)(D)). 

The following Order is authorized by the Act and warranted under the 
circumstances: 


Order 


1. Respondents Mr. and Mrs. Brent A. Buck are assessed a civil penalty 
of $2,000 which shall be paid by a certified check or money order made 


payable to the Treasurer of the United States. 

2. Respondents Mr. and Mrs. Brent A. Buck are disqualified for one year 
from showing, exhibiting, or entering any horse, directly or indirectly through 
any agent, employee, or otherwise, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the: Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final June 27, 1994.-Editor] 
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In re: LUIS ALREGO. 
P.Q. Docket No. 93-121. 
Decision and Order filed November 24, 1993. 


Failure to file an answer - Importation of untreated mangoes and chorizo from El Salvador - 
Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative procceding for the asscssment of a civil penalty 
for a violation of the regulations governing the importation of chorizo and 
untreated sliccd mangoes into the United States (9 C.F.R. § 94.9 and 7 C.F.R. 
§ 319.56) hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 9 C.F.R. §§ 70.1 ef seq., and 7 C.F.R. §§ 1.130 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. § 151-167) the Act of February 2, 1903, as amended (21 U.S.C. § 
111)(Acts) and the regulations promulgated thereunder (7 C.F.R. § 319.56 and 
9 C.F.R. § 94.9), by a complaint filed on July 9, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
June 2, 1992, at Houston, Texas, respondent imported (4) jars of untreated 
sliced mangocs from El Salvador into the United Statcs in violation of 7 
C.F.R. § 319.56 because importing untreated mangocs from El Salvador is 
prohibited. Further, Luis Alrego is deemed to have admitted that on or about 
June 2, 1992, at Houston, Texas, respondent imported approximately one kilo 
of chorizo into the United States in violation of 9 C.F.R. § 94.9 which 
prohibits the importation into the United States of pork products from El 
Salvador unless said products have met the requirements of this section. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall bc deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decisicn as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Luis Alrego is an individual whose mailing address is 943 Francitas, 
Houston, Texas 77038. 

2. On or about June 2, 1992, at Houston, Texas, respondent imported (4) 
jars of untreated sliced mangoes from El Salvador into the United States in 
violation of 7 C.F.R. § 319.56 because importing untreated mangoes from El 
Salvador is prohibited. 

3. On or about June 2, 1992, at Houston, Texas, respondent imported 
approximately one kilo of chorizo into the United States in violation of 9 
C.F.R. § 94.9 which prohibits the importation into the United States of pork 
products from El Salvador unless said products have met the requirements of 
this section. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. 319.56 
and 9 C.F.R. § 94.9). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of seven hundred fifty 
dollars ($750.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Ordcr. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-121. 


‘The respondent has failed to file an answer, and, under the Rules of Practice applicable 
to this proceeding, the Department is not required to hold a hearing. Therefore, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in Jn 
re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988); In re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985) and Jn re: Bobo, 49 Agric. Dec. 849 (1990). 














AMERICAN AIRLINES 
53 Agric. Dec. 587 


587 


This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final January 4, 1994.-Editor]} 


In re: AMERICAN AIRLINES. 
P.Q. Docket No. 93-75. 
Decision and Order filed December 2, 1993. 


Admission of material allegations - Removing from port of first arrival vegetables shipped from 
Guatemala without a written notice that shipment was free of infestation - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Plant Quarantine Act of August 20, 1912, as amended 
(7 U.S.C. § 151-167), the Federal Plant Pest Act, as amended (7 U.S.C. §§ 
150aa-150jj), (Acts) and the regulations promulgated thereunder (7 C.F.R. § 
319.56-6). 

This proceeding was instituted by a complaint filed on February 19, 1993, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. Respondent’s answer, filed on March 9, 
1993, admits to the material allegations of fact contained in the complaint. 
Respondent is therefore deemed to have waived the right to a hearing in 
accordance with section 1.139 of the rules of practice (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein a’ the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Findings of Fact 


1. American Airlines is a business whose mailing address is 3087 
Perimetcr Road, Miami, Florida 33159. 

2. On or about Scptember 29, 1992, respondent removed from its port of 
first arrival, Miami, Florida, approximately 456 boxes of vegetable (cut beans, 
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radicchio, yellow squash, zucchini, and french green beans) shipped from 
Guatemala without a written notice that the shipment was free of infestation. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56-6. 
Therefore, the following Order is issued. 


Order 


The respondcnt is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States” by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this procceding. 

This Ordcr shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 17, 1994.-Editor] 


In re: OMAR MENDEZ CRUZ. 
P.Q. Docket No. 93-107. 
Decision and Order filed November 17, 1993. 


Failure to file an answer - Importation of fresh tangerines from Mexico - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro sc. 
Decision and Order issud by James Hunt, Administrative Law Judge. 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-167) (Acts) and the regulations promulgated thercunder (7 C.F.R. § 
319.56). 

This proceeding was instituted by a complaint filed on June 16, 1993, by 
the Administrator, Animal and Plant Health Inspection Scrvice, United States 
Department of Agriculture. Complainant has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. By respondent’s failure to answer, respondent has admitted the 
allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Omar Mendez Cruz is an individual with a mailing address is 1520 
Nicholson, Houston, Texas 77008. 

2. On or about December 20, 1992, at Hidalgo, Texas, respondent 
imported approximately fifteen pounds of fresh tangerines from Mexico into 
the United States. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
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100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this procecding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 20, 1994.-Editor] 


In re: JOSE J. TORRES. 
P.Q. Docket No. 93-83. 
Decision and Order filed January 4, 1994. 


Failure to file an answer - Importation of avocados from Mexico without permit - Importation 
of potatoes from Mexico without required permit or certificate and without notifying the 
Secretary on arrival - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables from Mexico into the United States (7 C.F.R. § 319.56 et seg. and 
7 C.F.R. § 321.3 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 
et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on February 23, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
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hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Jose J. Torres is an individual whose mailing address is 637 W. LaVeta, 
Orange, California 92668. 

2. On or about August 12, 1992, the respondent imported 2 avocados from 
Mexico into the United States without a permit. 

3. On or about August 12, 1992, the respondent imported 2 potatoes from 
Mexico into the United States without being accompanied by an original 
certificate. 

4. On or about August 12, 1992, the respondent imported 2 potatoes from 
Mexico into the United States without a permit. 

5. On or about August 12, 1992, the respondent imported 2 potatoes from 
Mexico into the United States and did not immediately notify the Secretary 
of Agriculture, upon arrival. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq. and 7 C.F.R. § 321.3 et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby: assessed a civil penalty of one thousand dollars 
($1,000.00),’ (two hundred and fifty dollars ($250.00) for each of the 
violations alleged in counts II through V of the complaint in this matter). 
This penalty shall be payable to the “Treasurer of the United States" by 
certified check or money order, and shall be forwarded within thirty (30) days 
from the cffective date of this Order to: 


‘The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer's Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
83. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final March 1, 1994.-Editor] 


In re: DOMINGA SIMONE ECCLES. 
P.Q. Docket No. 93-130. 
Decision and Order filed December 14, 1993. 


Failure to file an answer - Importation of fresh yams from Jamaica - Civil penalty. 


Scott Safian. for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Fedcral Plant Pest Act, as amendcd (21 U.S.C. §§ 150aa- 
150}j), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)("Acts"), 
and thc regulations issued thereunder (7 C.F.R. § 319.56 to 319.56- 
8)("Regulations"). 

The proceeding was instituted by a Complaint filed on August 18, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service 
("APHIS"), United States Department of Agriculture ("USDA"), alleging that 
Dominga Simone Eccles ("Respondent") violated the Acts and the 
Regulations. 

The Complaint was served upon the Respondent by certified mail in 
accordance with 7 C.F.R. § 1.147. The Respondent has not filed an Answer 
with the Hearing Clerk within 20 days of service of the Complaint as required 
by 7 C.F.R. § 1.136. Consequently, pursuant to 7 C.F.R. §§ 1.136(c) and 
1.139, the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 
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Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to 7 C.F.R. § 1.139. 


Findings of Fact 


1. Dominga Simone Eccles, Respondent herein, is an individual whose 
mailing address is 955 Woring Avenue, Bronx, New York 10474. 

2. On or about January 26, 1993, at Jamaica, New York, Respondent 
imported fresh yams (dioscorea spp.) from Jamaica into the United States. 

3. The importation of fresh yams (dioscorea spp.) from Jamaica into the 
United States is prohibited by the Regulations. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated Section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under 
the Acts. The violation warrants imposition of a civil penalty under the 
Federal Plant Pest Act and the Plant Quarantine Act, 7 U.S.C. §§ 150gg and 
163, respectively. 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order and shall be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 93-130. 


'This civil penalty is one-half that requested in the Complaint filed in this proceeding 
because no hearing is required. See In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145. 

[This Decision and Order became final March 1, 1994.-Editor] 


In re: GUILLERMO CORNEJO. 
P.Q. Docket No. 93-114. 
Decision and Order filed January 7, 1994. 


Failure to file an answer - Importation of avocados from El Salvador - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables from El Salvador into the United States (7 C.F.R. § 319.56 et seq.), 
hereinafter referred to as the regulations, in accordance with the Rules of 
Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on June 24, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. ; 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Guillermo Cornejo is an individual whose mailing address is 1484 81st 
Ave., Oakland, California 92115. 
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2. On or about April 13, 1992, the respondent imported 5 avocados from 
El Salvador into the United States failing to apply for and obtain a permit, as 
required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States” by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
114. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final March 10, 1994.-Editor]} 


‘The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and In re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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In re: INOCENCIO VASQUEZ. 
P.Q. Docket No. 94-04. 
Decision and Order filed February 2, 1994. 


Failure to file an answer - Importation of fresh mombins and mangoes from Mexico - Civil 
penalty. 


Scott Safian, for Compiainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits from 
Mexico to the continental United States (7 C.F.R. § 319.56), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted undcr the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. 151-167)(Acts) and the regulations promulgated under the Acts, by a 
complaint filed on November 3, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. This complaint alleges that on or about May 19, 1993, at 
Houston, Texas, the respondent imported fresh mombins and fresh mangoes 
from Mexico into the United States in violation of section 319.56 of the 
Regulations (7 C.F.R. § 319.56) because the importation of such fruits is 
prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Inocencio Vasquez is an individual whose mailing address is 9202 Byrd 
Drive, Manassas, Virginia 22110. 

2. On or about May 19, 1993, at Houston, Texas, he imported fresh 
mombins and fresh mangoes from Mexico into the United States. 
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Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 
319.56). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00).! This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 94-04. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final March 11, 1994.-Editor] 


In re: DAVID RAINEY and RAINEY SOD FARM, INC. 
P.Q. Docket No. 93-28. 
Decision and Order filed January 26, 1994. 


Failure to deny material allegations - Interstate movement of grass sod from an imported fire 
ant quarantine area to a non-regulated area without required certificate or permit - Civil 
penalties. 


‘The respondent has failed to file an answer, and. under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and In re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of grass 
sod (7 C.F.R. § 301.81 et seq.), hereinafter referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 
et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on January 6, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. 

The respondents’ answer failed to deny any of the material allegations of 
the complaint and, therefore, constitutes an admission of the allegations in the 
complaint pursuant to section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), and a waiver of hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 


Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. David Rainey is an individual who is manager owner of Rainey’s Sod 
Farm, Inc., with a mailing address of Route 1, Box 201 Hwy. 72 West, 
Corinth, Mississippi 38834. 

2. Rainey Sod Farm, Inc., is a corporation, incorporated under the laws 
of Mississippi, with a mailing address of Route 1, Box 201 Hwy. 72 West, 
Corinth, Mississippi 38834. 

3. On or about May 15, 1992, respondents moved grass sod interstate 
from Alcorn County, Mississippi, an imported fire ant quarantine area, into 
Madison County, Tcnnessee, a non-regulated area, and the shipments were 
moved interstate without a certficate or permit being attached, as required. 


Conclusion 
By reason of the Findings of Fact sect forth above, the respondents have 


violated the Acts and the regulations issued under the Acts (7 C.F.R. § 301.81 
et seq.). Thercfore, the following Order is issued. 














MARIA PEREZ 
53 Agric. Dec. 599 


Order 


1. The respondent, David Rainey, is hereby assessed a civil penalty of five 
hundred dollars ($500.00). 

2. The respondent, Rainey Sod Farm, Inc., is hereby assessed a civil 
penalty of five hundred dollars ($500.00).’ 

These penalties shall be payable to the "Treasurer of the United States” by 
certified checks or money orders, and shall be forwarded within thirty (30) 
days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondents shall indicate that payment is in reference to P.Q. Docket No. 
93-28. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondents, unless there is an appeal to 
the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.145). 

{This Decision and Order became final March 14, 1994.-Editor] 


In re: MARIA PEREZ. 
P.Q. Docket No. 93-120. 
Decision and Order filed February 8, 1994. 


Failure to file an answer - Importation of passion fruit from Puerto Rico - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent. Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


‘The respondent has failed to file an answer. and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by onc-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of fruits and 
vegetables into the United States (7 C.F.R. § 318.58 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seg. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seg.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on July 9, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Maria Perez is an individual whose mailing address is Apt. 2132, Bo 
Voladora Road #111, Moca, Puerto Rico 00676. 

2. On or about September 5, 1992, the respondent imported 1 passion 
fruit into the continental United States at New York from Mayaquez, Puerto 
Rico. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 318.58 
et seq.). Therefore, the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
120. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

{This Decision and Order became final March 22, 1994.-Editor] 


In re: JUVENTINO IZAQUIRRE-PEREZ. 
P.Q. Docket No. 94-02. 
Decision and Order filed January 4, 1994. 


Failure to file an answer - Importation of fresh mangoes from El Salvador - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables (7 C.F.R. § 319.56 et seq.), hereinafter referred to as the 


"The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on October 1, 1993, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
March 28, 1993, the respondent imported approximately thirteen (13) mangos 
from El Salvador into the United States at Los Angeles, California, in 
violation of 7 C.F.R. § 319.56, because the importation of mangos from El 
Salvador into the United States is prohibited. The respondent failed to file 
an answer within the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) 
of the Rules of Practice provides that the failure to file an answer within the 
time provided under section 1.136(a) shall be deemed an admission of the 
allegations in the complaint. 7 C.F.R. § 1.136(c). Further, the failure to file 
an answer constitutes a waiver of hearing. 7 C.F.R. § 1.139. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. 7 C.F.R. § 1.139. 


Findings of Fact 


1. Respondent Juventino Izaquirre-Pcrez is an individual whose mailing 
address is 11442 Tiara Street, Apt. #12, North Hollywood, CA 91601. 

2. On or about March 28, 1993, the respondent imported approximately 
thirteen (13) mangos from El Salvador into the United States at Los Angeles, 
California, in violation of 7 C.F.R. § 319.56, because the importation of 
mangos from El Salvador into the United States is prohibited. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 


respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order is 
issued. 


FERRER SHIPPING COMPANY 
53 Agric. Dec. 603 


Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($ 250.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 94-02. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. 7 C.F.R. § 1.145. 

[This Decision and Order became final March 22, 1994.-Editor] 


In re: FERRER SHIPPING COMPANY. 
P.Q. Docket No. 94-08. 
Decision and Order filed February 7, 1994. 


Failure to file an answer - Permitting watercraft to arrive at port of San Juan, Puerto Rico from 
British Virgin Islands - Civil Penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the arrival of watercraft from 
outside the continental United States (7 C.F.R. § 330.100 to 330.111), 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department 
is not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decision in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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hereinafter referred to as the regulations, in accordance with the Rules of 
Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj)(Act), and the regulations promulgated 
under the Act, by a complaint filed on November 3, 1993, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
June 4, 1990, the respondent permitted the watercraft, the M/V Pamead, to 
arrive at the port of San Juan, Puerto Rico, from the British Virgin Islands in 
violation of 7 C.F.R.§ 330.111 of the Regulations. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R.§ 1.136(a). Respondents untimcly answer also failed to deny the 
material allegations of the complaint. Section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an answer within 
the time provided under 7 C.F.R. § 1.136(a) or the failure to deny the 
material allegations im the complaint shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file a timely answer 
denying the material allegations of the complaint constitutes a waiver of the 
opportunity for a hearing. (7 C.F.R. § 1.139). Accordingly, the material 
allegations in the complaint are adopted and set forth in this Default Decision 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Ferrer Shipping Company is a company whose mailing address is Box 
2092, Old San Juan, Puerto Rico 00903. 

2. On or about June 4, 1990, respondent permitted the watercraft, the 
M/V Pamead, to arrive at the port of San Juan, Puerto Rico, from the British 
Virgin Islands. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Act and the regulations issued under the Act (7 C.F.R. § 330.100 
to 330.111). Therefore, the following Order is issued. 








CARON CHUNG 605 
53 Agric. Dec. 605 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 
94-08. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 22, 1994.-Editor] 


In re: CARON CHUNG. 
P.Q. Docket No. 93-88. 
Decision and Order filed February 16, 1994. 


Failure to file an answer - Importation of mangoes from Jamaica - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 


The respondent has failed to file a timely answer denying the material allegations of the 
complaint, and under the Rules of Practice applicable to this proceeding, the Department is not 
required to hold a hearing. Therefore, the civil penalty requested is reduced by one-half in 
accordance with the Judicial Officer’s Decision in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 
(1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 
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and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et 
seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on February 23, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent on March 23, 1993. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
procecding specifies that "[t}he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Caron Chung, herein referred to as Respondent, is an individual with 
a mailing address of 3990 Bronx Boulevard, Bronx, New York 10466. 

2. On or about June 15, 1992, Respondent imported three (3) mangoes 
from Jamaica into the United States, at John F. Kennedy International 
Airport, in violation of Section 319.56-2(e) of the regulations (7 C.F.R. § 
319.56-2(e), in that Respondent did not import the mangoes under a permit, 
as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. § 319.56-2(e). Therefore, the following 
Order is issued. 
Order 
The respondent is hereby assessed a civil penalty of two hundred and fifty 


dollars ($250.00). This civil penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final April 2, 1994.-Editor] 


In re: IRENE FUJINAKA. 
P.Q. Docket No. 93-84. 
Decision and Order filed January 26, 1994. 


Failure to file an answer - Offering fresh banana and mango fruits to a common carrier for 
shipment from Hawaii to the continental United States - Civil penalty. 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the regulations governing the offering for shipment of fruits 
from Hawaii to the continental United States (7 C.F.R. §§ 318.13(b) and 
318.13-2(a)), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. §§ 151 et seq.)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on February 23, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The complaint alleged that on or about March 25, 1992, the 
respondent, Irene Fujinaka, offered to a common carrier, specifically the 
United States Postal Service, approximately 7.8 pounds of fresh banana fruits 
for shipment from Hawaii to the continental United States, in violation of 7 
C.F.R. §§ 318.13(b) and 318.13-2(a), because movement of such fruit into or 
through the continental United States is prohibited. The complaint also 
alleged that on or about July 30, 1992, the respondent, Irene Fujinaka, offered 
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to a common carrier, specifically the United States Postal Service, 
approximately 4.7 pounds of fresh mango fruits for shipment from Hawaii to 
the continental United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13- 
2(a), because movement of such fruit into or through the continental United 
States is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision as the Findings 
of Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Irene Fujinaka is an individual whose mailing address is 2729 
Kekuanoni St., Honolulu, Hawaii 96813. 

2. On or about March 25, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 7.8 pounds of fresh 
banana fruits for shipment from Hawaii to the continental United States, in 
violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a), because movement of such 
fruit from Hawaii into or through the continental United States is prohibited. 

3. On or about July 30, 1992, the respondent, Irene Fujinaka, offered to 
a common carrier, specifically the United States Postal Service, approximately 
4.7 pounds of fresh mango fruits for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a), because 
movement of such fruit into or through the continental United States is 
prohibited. 


Conclusion 


Respondent has admitted all of the material allegations of fact contained 
in the complaint. By reason of the Findings of Fact set forth above, the 
respondent has violated the Acts and the regulations issued under the Acts (7 
C.F.R. §§ 318.13(b) and 318.13-2(a)). Therefore, the following Order is 
issued. 
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Order 


The respondent is hereby assessed a civil penalty of seven hundred and 
fifty dollars ($750.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 93-84. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Default Decision and Order upon respondent, unless respondent appeals to 
the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final April 8, 1994.-Editor] 


In re: ERIC REICHEUN. 
P.Q. Docket No. 93-95. 
Decision and Order filed February 7, 1994. 


Failure to file an answer - Offering fresh banana fruit and fresh sugarcane to a common carrier 
for shipment from Hawaii to the continental United States - Civil penalty. 


James A. Booth. for Complainant. 
Respondent, Pro se. 
Decision and Order. issued by Edwin S. Bernstein, Adminstrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 318.13 et 


'The civil penalty requested is reduced by one-half in accordance with the Judicial Officer's 
Decisions in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran 
Lopez, 44 Agric. Dec. 2201 (1985). 
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seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on May 10, 1993 by the 
Acting Administrator, Animal and Plant Health Inspection Service, and served 
upon the respondent on June 3, 1993. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that [t]he respondent shall have twenty (20) days after 
service of [thc] complaint in which to file an answer." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Eric Reicheun, hercin referred to as Respondent, is an individual with 
a mailing address of PO Box 2081, Pahoa, Hawaii 96778. 

2. On or about June 19, 1992, Respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 1.4 pounds of fresh 
banana fruit and 1.0 pounds of fresh sugarcane stalks for shipment from 
Hawaii to the continental United States, in violation of 7 C.F.R. §§ 318.13(b) 
and 318.13-2, which prohibit entry of such fruit, vegetables, or parts thereof 
into the continental Unitcd States. 


Conclusion 
By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2. Therefore, 


the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy five dollars ($ 375.00). This civil penalty shall be payable to the 
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“Treasurer of the United States” by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Scction 1.145 of the rules of practice (7 C.F.R. § 1.145). 

{This Decision and Order became final April 11, 1994.-Editor] 


In re: VANESSA TUNG. 
P.Q. Docket No. 93-85. 
Decision and Order filed January 27, 1994. 


Admission of material allegations - Offering fresh mangoes to a common carrier for shipment 
from Hawaii to the continental United States - Civil penalty. 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa - 150jj), the Plant Quarantine Act, as amended 
(7 U.S.C. § 151 et seq.) (Acts) and regulations promulgated thereunder (7 
C.F.R. § 318.13 et seg.) by a complaint issued by the Acting Administrator of 
the Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture. The complaint alleged that respondent violated . 
sections 318.13(b) and 318.13-2(a) (7 C.F.R. §§ 318.13(b) and 318.13-2(a)) 
issued undcr the Acts. A copy of the complaint and the Rules of Practice 
governing proceedings under the Acts were served on the respondent by 
certificd mail by the Hearing Clerk. 

Respondent has filed an answer that admits the material allegations of fact. 
In her answer to the complaint and in her response to complainant’s proposed 
decision and ordcr, respondent, through her husband, stated that she had sent 
three mangoes grown on a tree in her backyard to her parents in California. 
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She said that she did not know that her action was unlawful and that a USDA 
sign in the post office concerning tropical fruit did not contain any warning 
that mailing uninspected fruit was unlawful. She argues that the sign was only 
“advisory.” The sign says: 


Mail fruit only if: © Preinspected by USDA 
@ Preserved 
Baked ® Canned @ Dried ® Stewed 


Respondent argues that since she was not given an adequate warning she 
should not be penalized. She also observes that a sign containing an adequate 
warning to the public would also do far more to achieve complainant’s stated 
objective of deterring people from violating the law than complainant’s present 
policy does by penalizing persons afOter they unknowingly violate the law. 

Respondent presents commonsense arguments and suggestions. The law, 
however, is the law and USDA’s law is that a person is guilty of violating the 
law whether the person knew of the law or not, or, for that matter, whether 
the person was given a prior warning. 

Respondent’s admission of all the material allegations of fact contained in 
the complaint constitutes a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). Because no basis for hearing exists, and 
because the allegations of the complaint have been admitted, the material 
allegations of fact in the complaint are adopted and set forth as the Findings 
of Fact. 


Findings of Fact 


1. Vanessa Tung, herein referred to as respondent, is an individual whose 
mailing address is 738 Kumukahi PI., Honolulu, Hawaii 96825. 

2. On or about July 7, 1992, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 3.3 pounds of fresh 
mango fruits for shipment from Hawaii to the continental United States, in 
violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a), because movement of such 
fruit from Hawaii into or through the continental United States is prohibited. 


Conclusion 


Respondent has admittcd all of the matcrial allegations of fact contained 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Acts and the regulations issued under the Acts. 
Therefore, the following Ordcr is issued. 
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Order 


Respondent Vanessa Tung, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00)' payable to the "Treasurer of the 
United States" by certificd check or money order which shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-85. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. 
§ 1.145). 

[This Decision and Order became final April 18, 1994.-Editor] 


In re: ISAK J. KILSZTEIN. 
P.Q. Docket No. 93-98. 
Decision and Order filed February 8, 1994. 


Failure to file an answer - Importation of apples from Israel - Importation of grapes from 
Israel without required permit - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent. Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et 


"The civil penalty has been reduced one-half in accordance with /n re Kaplinsky, 47 Agric. 
Dec. 613 (1988). 
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seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on May 10, 1993 by the 
Acting Administrator, Animal and Plant Health Inspection Service, and served 
upon the respondent on June 18, 1993. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [thc] complaint in which to file an answer." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Isak J. Kilsztein, herein referred to as respondent, is an individual with 
a mailing address of 1781-47th Street, Brooklyn, NY 11204. 

2. On or about July 23, 1992, Respondent imported four (4) apples from 
Israel into the United States, at John F. Kennedy International Airport, in 
violation of Section 319.56(c) of the regulations (7 C.F.R. § 319.56(c), in that 
the importation of apples from Israel is prohibit. 

3. On or about july 23, 1992, Respondent imported cight (8) ounces of 
grapes from Israel into the United States, at John F. Kennedy International 
Airport, in violation of Section 319.56-2(e) of the regulations (7 C.F.R. § 
319.56-2(c)), because Respondent did not obtain a permit to import the 
grapes, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order 
is issued. 
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Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($ 500.00). This civil penalty shall be payable to the "Treasurer of the United 
States” by certified check or money order, and shall be forwarded to: 


Unitcd States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final April 18, 1994.-Editor] 


In re: JOSE LUIS RENTERIA. 
P.Q. Docket No. 93-127. 
Decision and Order filed January 26, 1994. 


Failure to file an answer - Importation of untreated avocados from Mexico - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent. Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables from Mexico into the United States (7 C.F.R. § 319.56 et seq.) 
{hereinafter referred to as the regulations}, in accordance with the Rules of 
Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations 
promulgated under the Acts, by a complaint filed on August 11, 1993, by the 
Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleges that on or 
about March 15, 1991, the respondent imported six (6) untreated avocados 
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from Mexico into the United States, in violation of 7 C.F.R. § 319.56 et seq., 
because importing untreated avocados from Mexico is prohibited. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Jose Luis Renteria is an individual whose mailing address is 4904 N. 
Bleeker Street, Baldwin Park, California 91706. 

2. On or about September 6, 1992, the respondent imported six (6) 
untreated avocados from Mexico into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 


“The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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P.O. Box 3334 
Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 93- 
127. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final April 18, 1994.-Editor] 


In re: LEONIDA LIRANZO. 
P.Q. Docket 93-108. 
Decision and Order filed February 1, 1994. 


Failure to file an answer - Importation of fresh guavas from Dominican Republic - Civil 
penalty. 


Sheila Hogan Novak. for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (7 U.S.C. §§ 151-167), and the Federal Plant Pest Act, 
as amended (7 U.S.C. § 150aa-150jj) (Acts), by a complaint issued by the 
Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated section 319.56 of the regulations (7 C.F.R. § 319.56) 
issued under the Acts. A copy of the complaint and the Rules of Practice 
governing proceedings under the Acts were served by certified mail on the 
respondent by the Hearing Clerk on July 7, 1993. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent has not filed an answer to the complaint. 
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Respondent’s failure to file an answer within the time prescribed violates 
the Rules of Practice (7 C.F.R. § 1.136(a)), constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. 1.136(c)), and constitutes a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for 
a hearing exists, and because the allegations of the complaint have been 
admitted, the material allegations of fact in the complaint are adopted and set 
forth as the Findings of Fact. 


Findings of Fact 


1. Leonida Liranzo, hereinafter referred to as the respondent, is an 
individual whose mailing address is 503 W. 111th Street, New York, New York 
10025. 

2. On or about August 7, 1992, the respondent imported three (3) fresh 
guavas from the Dominican Republic into the United States at Jamaica, New 
York, in violation of section 319.56 of the regulations (7 C.F.R. § 319.56), 
because the importation of such fruit is prohibited. 


Conclusions 


Respondent has admitted all the material allegations of fact contained in 
the complaint. By reason of the Findings of Fact set forth above, respondent 
has violated the Acts and the regulations issued under the Acts. Therefore, 
the following Order is issued. 


Order 


Respondent Leonida Liranzo is hereby assessed a civil penalty of two 
hundred fifty dollars ($250.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-108. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
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Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 19, 1994.-Editor] 


In re: EUGALYN ALDITTLA WILSON. 
P.Q. Docket No. 93-43. 
Decision and Order filed February 8, 1994. 


Admission of material allegations - Importation of fresh mangoes from Jamaica without 
required permit - Civil penalty. 


Lance T. Mason, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 3 of the Act of February 2, 1903, as amended (21 
US.C. § 122), section 108 of the Federal Plant Pest Act, as amended (7 
U.S.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
U.S.C. § 163), for a violation of the regulations issued under the Act, (7 
C.F.R. § 319.56 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on January 28, 1993 by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the 
Respondent violated 7 C.F.R. § 319.56 because she imported mangoes from 
Jamaica into the Unitcd States without a permit. 

The answers filed by the respondent contained admissions of the material 
allegations of the complaint. In accordance with section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139), such admissions shall constitute a waiver of 
hearing. 

This Decision and Order, therefore, is issued pursuant to sections 1.139 
and 1.141 of the Rulcs of Practice applicable to this proceeding (7 C.F.R. §§ 
1.139 and 1.141). Accordingly, the material facts alleged in the complaint, 
which respondent is decmed to have admitted, are adopted and set forth 
herein as the findings of fact. 


Findings of Fact 


1. Eugalyn Aldittla Wilson, hereinafter referred to as respondent, is an 
individual with an address of 213 Butler Street, Hamden, Connecticut 06517. 
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2. On or about June 5, 1992, the respondent imported mangoes from 
Jamaica into the United States, in violation of 7 C.F.R. § 319.56-2 (e), because 
the importation was without a permit, as required. 


Conclusion 


By reason of the Findings of Fact set forth above, respondent has violated 
the Act and the regulations issued under the Act. Therefore, the following 
Order is issued: 


Order 


Respondent Eugalyn Aldittla Wilson is hereby assessed a civil penalty of 
three hundred seventy-five dollars ($375.00),’ which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Serving Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 93-43. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and cffective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final April 20, 1994.-Editor]} 


‘In accordance with Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one-half 
the amount requested in the complaint. 
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In re: TUNG NGUYEN THANH. 
P.Q. Docket No. 93-116. 
Decision and Order filed February 17, 1994. 


Failure to file an answer - Importation of prohibited fruits from Vietnam - Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et 
seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on July 7, 1993 by the 
Acting Administrator, Animal and Plant Health Inspection Service, and served 
upon the respondent on August 10, 1993. 

The respondent. has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer." 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Tung Nguyen Thanh, herein referred to as respondent, is an individual 
with a mailing address of 7510 Shaddock, Houston, Texas, 77041. 

2. On or about August 23, 1992, respondent imported into the United 
States from Vietnam, at Los Angeles International Airport, thirty (30) loquats 
and five (5) cherimoyas, in violation of Section 319.56(c) of the regulations (7 
C.F.R. § 319.56(c)), because the importation of loquats and cherimoyas from 
Vietnam is prohibited. 
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Conodusion 


By reason of the facts contained in the Fiadings af Fact set farth above, 
the respondent has violated 7 C-F.R. § 319.56). Therefore, the following 
Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00). This civil penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final April 28, 1994.-Editor] 


In re: SHEILA A. LAMBERT. 
P.Q. Docket No. 93-38. 
Decision and Order filed March 3, 1994. 


Failure to file an answer - Importation of mangoes from Jamaica without required permit - 
Civil penalty. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et 
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seq.}, conducted ia accordance with the cules of practice applicable to this 
proceeding (7 C-F.R. § 380.1 ef seq.. 7 CFR. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on January 28, (993 by 
the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent on February 2, 1993. 

The respondent has failed to file an answer to the complaint. Section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under Section 1.136(a) of the rules 
of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that “[t)}he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer.” 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this decision is issued pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


i 


Findings of Fact 


1. Sheila A. Lambert, herein referred to as Respondent, is an individual 
with a mailing address of 493 Prospect Place, No. 7, Brooklyn, New York 
11238. 

2. On or about June 19, 1992, Respondent imporied two (2) mangoes 
from Jamaica into the United States, at John F. Kennedy Internationa) 
Airport, in violation of Section 319.56-2(e) of the regulations (7 C.F.R. § 
319.56-2(c), in that Respondent did not import the mangoes under a permit, | 
as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact sct forth above, 
the respondent has violated 7 C.F.R. § 319.56-2(e). Therefore, the following 


Order is issued. 


Order 


The respondent is hercby assessed a civil penalty of three hundred and 
seventy five dollars ($ 375.00). This civil penalty shall be payable to the 
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"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final May 9, 1994.-Editor] 


In re: MARIA CARMEN NUEZ. 
P.Q. Docket No. 93-92. 
Decision and Order filed January 26, 1994. 


Failure to file an answer - Importation of mangoes from Dominican Republic without required 
permit - Civil penalty - Installment payments which become cumulatively due if one payment 
is missed. 


Glenn Nadaner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 319.56 et 
seq.), conducted in accordance with the rules of practice applicable to this 
proceeding (7 C.F.R. § 380.1 et seq., 7 C.F.R. § 1.130 et seq). 

This proceeding was instituted by a complaint filed on February 23, 1993 
by the Acting Administrator, Animal and Plant Health Inspection Service, and 
served upon the respondent on March 11, 1993. 

The respondent failcd to file an answer to the complaint within the time 
provided under Section 1.136 of the rules of practice (7 C.F.R. § 1.136). 
Section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) provides that the 
failure to file an answer within the time provided under Section 1.136(a) of 
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the rules of practice (7 C.F.R. § 1.136(a)) is deemed, for the purposes of this 
proceeding, an admission of the allegations in the complaint. The time 
provided under Section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
is 20 days after service of the complaint. Further, the complaint filed in this 
proceeding specifies that "[t]he respondent shall have twenty (20) days after 
service of [the] complaint in which to file an answer." 

In addition, the respondent failed to deny in the answer the allegations 
contained in the complaint and specifically stated that "I Ms. Maria Carmen 
Nuez knew that I owed you money for the violation.” Section 1.136(c) of the 
rules of practice (7 C.F.R. § 1.136(c)) provides that a failure to deny or 
otherwise respond to an allegation of the complaint shall be deemed, for the 
purposes of the proceeding, an admission of said allegation. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer or the admission by the answer of all the material 
allegations of fact contained in the complaint constitutes a waiver of hearing. 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this decision is issued pursuant 
to section 1.139 of the rules of practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Maria Carmen Nucz, herein referred to as respondent, is an individual 
with a mailing address of 206 Audobon Avenue, Apartment No. 31, New 
York, NY 10033. 

2. On or about June 8, 1992, Respondent imported mangoes from the 
Dominican Republic into the United States, at John F. Kennedy International 
Airport, in violation of Section 319.56-2(e) of the regulations (7 C.F.R. § 
319.56-2(e)), in that Respondent did not import the mangoes under a permit, 
as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. § 319.56. Therefore, the following Order 


is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00). This civil penalty shall be payable to the “Treasurer of the 
United States" by certified check or money order. The respondent shall make 
payments of $50.00 each month for five (5) consecutive months. The 
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respondent’s initial payment will be due within thirty (30) days from the 
effective date of this Order. If the respondent is late in making or misses any 
payment, then all remaining payments become immediately due and payable 
in full. All payments shall be forwarded to: 


United States Department of Agriculture 
APHIS Ficld Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to Section 1.145 of the rules of practice (7 C.F.R. § 1.145). 

[This Decision and Order became final May 9, 1994.-Editor] 


In re: VELOURDE SYLLA. 
P.Q. Docket No. 94-13. 
Decision and Order filed April 15, 1994. 


Failure to file an answer - Importation of fresh mangoes from Haiti - Civil penalty. 


Darlene Bolinger. for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of fruits and 
vegetables into the United States (7 C.F.R. § 319.56 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, 
by a complaint filed on November 30, 1993, by the Acting Administrator of 
the Animal and Plant Health Inspection Service, United States Department 
of Agriculturc. 

The respondent failcd to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
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under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint are adopted and set forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Velourde Sylla is an individual whose mailing address is 18 Cottage St., 
Apartment 2, Chelsea, Massachusetts 02150. 

2. On or about August 21, 1992, respondent imported fresh mangoes from 
a foreign country, Haiti, to a place within the United States, Miami, Florida. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56 
et seq.). Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred and fifty 
dollars ($250.00).! This penalty shall be payable to the "Treasurer of the 
United States” by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 94- 
13. 


'The respondent has failed to file an answer, and under the Rules of Practice applicable to 
this proceeding, thc Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reducc«! by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final May 22, 1994.-Editor] 


In re: HAWAIIAN AIRLINES. 
P.Q. Docket No. 94-09. 
Decision and Order filed March 31, 1994. 


Failure to file an answer - Accepting check-in baggage without USDA stamp for movement from 
Hawaii to continental United States - Civil penalty. 


James D. Holt. for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 318.13-10 (d). 

This proceeding was instituted by a complaint filed on November 26, 1993, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. Pursuant to section 1.136(c) of the rules 
of practice (7 C.F.R. § 1.136(c)), failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. By failing to answer, respondent has 
admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and sct forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Hawaiian Airlines, respondent, is a business with a mailing address of 
P.O. Box 30008, Honolulu, Hawaii 96820. 

2. On or about July 16, 1993, respondent accepted check-in aircraft 
baggage, destined for movement from Hawaii to the continental United States, 
that did not bear a USDA stamp, inspection sticker or other indication 
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applicd by an inspector representing that the baggage had been inspected and 
passed. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. 318.13-10 (d). 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the “Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334, 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
procecding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 23, 1994.-Editor] 


In re: JOSE GONZALES. 
P.Q. Docket No. 94-12. 
Decision and Order filed April 20, 1994. 


Failure to file an answer - Importation of mangoes from Haiti without required permit - Civil 
penalty. 


Darlene Bolinger. for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of fruits and 
vegetables into the United States (7 C.F.R. § 319.56 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. § 1.130 et seq. and 7 C.F.R. § 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
U.S.C. §§ 151-167)(Acts), and the regulations promulgated under the Acts, by 
a complaint filed on November 30, 1993, by the Acting Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. 

The respondent failed to file an answer within the time prescribed in 7 
C.F.R. § 1.136(a). Section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)) provides that the failure to file an answer within the time provided 
under 7 C.F.R. § 1.136(a) shall be deemed an admission of the allegations in 
the complaint. Further, the failure to file an answer constitutes a waiver of 
hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations in the 
complaint arc adopted and sct forth in this Default Decision and Order as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Jose Gonzales is an individual whose mailing address is 666 1/2 St. 
Andrews Place, Los Angeles, California 90005. 

2. On or about December 1, 1992, respondent imported fresh mangoes 
from a foreign country, Haiti, to a place within the United States, Miami, 
Florida, in violation of Section 319.56-2(e) of the regulations (7 C.F.R. § 
319.56-2(c)), because a permit was not issued for the importation of such fruit, 
as required. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. § 319.56- 
2(e)). Therefore, the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of three hundred seventy- 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded 
within thirty (30) days from the effective date of this Order to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


Respondent shall indicate that payment is in reference to P.Q. Docket No. 94- 
12. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Ordcr upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final June 12, 1994.-Editor]} 


In re: FLOWER FARM, INC. 
P.Q. Docket No. 94-17. 
Decision and Order filed March 21, 1994. 


Failure to deny material allegations - Offering concelaed fresh lychee fruit to a common carrier 
for shipment from Hawaii to the continental United States. 


Jeffrey D. Kirmsse. for Complainant. 
Respondent. Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


'The respondent has failed to file an answer, and under the Rules o Practice applicable to 
this proceeding, the Department is not required to hold a hearing. Therefore, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer's Decisions in Jn re: 
Shulamis Kaplinsky. 47 Agric. Dec. 613 (1988) and In re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 
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This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the quarantine of Hawaiian fruits 
and vegetables (7 C.F.R. §§ 318.13 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted under the Federal Plant Pest Act, as 
amendcd (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
US.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
under the Acts, by a complaint filed on January 3, 1994, by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
July 8, 1992, at the Honolulu International Airport, Honolulu, Hawaii, 
respondent offered to a common carrier, specifically United Airlines, 
concealed fresh lychee fruit for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a), because 
movement of such fruits into or through the continental United States is 
prohibited. The complaint also alleges that on or about July 8, 1992, at the 
Honolulu International Airport, Honolulu, Hawaii, respondent offered to a 
common carricr, specifically United Airlines, concealed fresh lychee fruit for 
shipment from Hawaii to the continental United States, in violation of 7 
C.F.R. § 318.13-4{c), because movement of such fruit into or through the 
continenta) United States was in violation of USDA Compliance Agreement 
Number OAHU 0026. 

The respondent’s answer failed to deny any of the material allegations in 
the complaint and, therefore, constitutes an admission of the allegations in the 
comp)aint pursuant to section 1.136{c) of the Rules of Practice (7 C.F.R. § 
1.136(¢)), and a waiver of hearing pursvant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Flower Farm, Inc., is a corporation organized and existing under the 
laws of the State of Hawaii, with a mailing address of 49-051 Johnson Road, 
Post Office Box 381, Kaneohe, Hawaii 96744. 

2. On or about July 8, 1992, at the Honolulu Intcrnational Airport, 
Honolulu, Hawaii, respondent offered to a common carrier, specifically United 
Airlines, concealed fresh lychee fruit for shipment from Hawaii to the 
continental United Statcs. Movement of such fruits into or through the 
continental United States is prohibited. 

3. On or about July 8, 1992, at the Honolulu International Airport, 
Honolulu, Hawaii, respondent offered to a common carrier, specifically United 
Airlines, concealed fresh lychee fruit for shipment from Hawaii to the 
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continental United States. Movement of such fruit into or through the 
continental United States was in violation of USDA Compliance Agreement 
Number OAHU 0026. 


Conclusion 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Acts and the regulations issued under the Acts (7 C.F.R. §§ 
318.13(b), 318.13-2(a) and 318.13-4(e)). Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

P.O. Box 3334 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.O. Docket No. 94-17. 

This order shall have the same force and effect as if entered after a full 
hearing and sha)) be fina) and eSfective thirty-five (35) days alter service of this 
DeJau)t Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant ta section 1.145 of the Rules of Practice applicable 
to this proceeding. (7 C.F.R. § 1.145}. 

{This Decision and Order became final June 28, 1994.-Editor} 


‘The respondent has failed to deny any of the material allegations of the complaint. Under 
the Rules of Practice applicable 10 this proceeding, the Department is not required 10 hold a 
hearing. Therefore. the civil penalty requested is reduced by one-half in accordance with the 
Judicial Officer’s Decisions in In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and Jn re: 
Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 

























CONSENT DECISIONS 


(Not published herein - Editor) 


AGRICULTURAL MARKETING AGREEMENT ACT 


Douglas Fruit Company. AMAA Docket No. 94-1. 5/20/94. 


ANIMAL QUARANTINE AND RELATED LAWS 
Am Fran Packing. A.Q. Docket No. 94-14. 1/3/94. 

Aubrey McAfee. A.Q. Docket No. 94-2. 2/10/94. 

Wayne T. Knox. A.Q: Docket No. 94-13. 3/9/94. 

Katja Pena. A.Q. Docket No. 94-17. 3/9/94. 


Jack Hamilton and Robert Parchman, d/b/a H & P Cattle Co., and Robert 
Burns, d/b/a Robert Burns Trucking. A.Q. Docket No. 93-28. 3/25/94. 


Evelyn Louise Lineberry. A.Q. Docket No. 93-39. 4/7/94. 
Isabel O. Orozco. A.Q. Docket No. 94-20. 4/29/94. 


Charles Top, d/b/a Top Livestock Company. A.Q. Docket No. 94-26. 
5/18/94. 


Speedway Transportation, Inc. A.Q. Docket No. 93-06. 6/3/94. 
Jamal Reid. A.Q. Docket No. 94-07. 6/9/94. 


Richard Wolff. A.Q. Docket No. 93-21. 6/16/94. 


ANIMAL WELFARE ACT 


Worldwide Primates, Inc. and Matthew Block. AWA Docket No. 93-17. 
1/27/94. 


Frank M. Marvin and Marvin’s Meats, Inc. AWA Docket No. 93-39. 2/4/94. 
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Robert E. Troumbly and Northland Wildlife, Inc. AWA Docket No. 91-19. 
2/7/94. 


Dorothy Louise Smith, Wayne Smith and Michael G. Melbye. AWA Docket 
No. 93-16. 2/25/94. 


Trans World Airlines, Inc. AWA Docket No. 93-35. 3/3/94. 
Ervin Stebane. AWA Docket No. 93-26. 3/14/94. 


Rare Feline Breeding Center, Inc. and Robert E. Baudy. AWA Docket No. 
93-36. 3/14/94. 


Brain Delong and Vincent Mancinelli. AWA Docket No. 94-4. 3/14/94. 


Buckshire Corporation and Glen G. Wrigley. AWA Docket No. 94-3. 
3/25/94. 


Arthur D. Weinke and Joann Weinke. AWA Docket No. 93-08. 4/11/94. 


Octagon Sequence of Eight, Inc. and Peter O. Caron. AWA Docket No. 
93-30. 4/20/94. 


William Winey, Carmen Winey and Bonnie Winey. AWA Docket No. 945. 
6/16/94. 


Jeffery B. Hodges, d/b/a Dixie Kennels and Bogasha Kennels. AWA Docket 
No. 94-11. 6/24/94. 
FEDERAL MEAT INSPECTION ACT 


Beef International Corporation. FMIA Docket No. 94-03. PPIA Docket No. 
94-02. 1/31/94. 


Merchants Provision Company and Bobbye Carpenter. FMIA Docket No. 92- 
12. PPIA Docket No. 92-04. 3/10/94. 


Marquez. Brothers Mexican Imports, Inc. FMIA Docket No. 93-1. 3/10/94. 
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GRAIN STANDARDS ACT 
Chebanse Grain & Lumber, Donald Schafer, David Schafer, and Bob Schultz. 
GSA Docket No. 93-1. 6/22/94. 
HORSE PROTECTION ACT 
Boyce B. Odom. HPA Docket No. 92-19. 1/10/94. 


Jimmy McConnell and Formac Stables, Inc. HPA Docket Nos. 92-7, 92-9 & 
93-1. 1/21/94. 


Richard Woods. HPA Docket No. 92-7. 1/21/94. 

J. R. Williams and Lynn Hickok. HPA Docket No. 93-8. 1/25/94. 
Lynn Hickok. HPA Docket No. 93-8. 2/7/94. (revised) 

Donald D. Richards. HPA Docket No. 93-14. 3/2/94. 

Steve Ray Smith. HPA Docket No. 93-8. 3/14/94. 

Frank Metcalf. HPA Docket No. 91-199. 4/13/94. 

Kenneth Warner. HPA Docket No. 92-6. 4/15/94. 

Bryant Fly. HPA Docket No. 94-22. 4/20/94. 

Butch Broaddus and Gail Broaddus. HPA Docket No. 94-23. 4/22/94. 
Jerry Williams and Debbie Williams. HPA Docket No. 94-4. 4/28/94. 
William H. Tipton. HPA Docket No. 94-11. 4/28/94. 

Bonnie T. Cady. HPA Docket No. 94-41. 4/28/94. 

Paul White. HPA Docket No. 94-23. 5/3/94. 


Robert Slick Dupree. HPA Docket No. 94-25. 5/4/94. 


Billy Martin Jakes. HPA Docket No. 94-50. 5/10/94. 
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E. Scott Potter and Kathcrine Valet Potter. HPA Docket No. 94-27. 
5/12/94. 


William A. Prince and Yvonne B. Prince. HPA Docket No. 94-18. 5/13/94. 
Jim Swoope. HPA Docket No. 94-36. 5/16/94. 

Larry L. Hignite and Carmel Tackett. HPA Docket No. 94-48. 5/16/94. 
James Ritter. HPA Docket No. 94-37. 5/18/94. 

Mr. and Mrs. Jesse Dotson, Sr. HPA Docket No. 94-22. 5/20/94. 

Connie Wilson. HPA Dockct No. 94-7. 5/26/94. 

B. Ted Haynes and Susan Belue Haynes. HPA Docket No. 94-47. 5/27/94. 
Jeff Draughn. HPA Docket No. 94-40. 6/15/94. 


Harvey F. Carlon and Brenda J. Carlon. HPA Docket No. 94-34. 6/22/94. 


PLANT QUARANTINE ACT 
Martin Produce, Inc., and Carlos Martin. P.Q. Docket No. 94-01. 1/4/94. 
American Airlines, Inc. P.Q. Docket No. 93-133. 1/21/94. 
E. S. Balais. P.Q. Docket No. 93-54. 1/26/94. 
Joaquin Rosales Govea. P.Q. Docket No. 94-07. 1/26/94. 
Federal Express Corporation. P.Q. Docket No. 94-06. 2/7/94. 
Delta Air Lines. P.Q. Dockct No. 94-15. 2/18/94. 
Continental Airlines, Inc. P.Q. Docket No. 91-11. 2/23/94. 
American Airlines. P.Q. Dockct No. 94-18. 2/23/94. 


Maria Linda Arenas Manly. P.Q. Docket No. 94-21. 3/9/94. 
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Sky Chefs. P.Q. Docket No. 94-22. 3/9/94. 

International Floral Corporation. P.Q. Docket No. 94-38. 3/25/94. 
Wong’s Produce. P.Q. Docket No. 94-26. 4/15/94. 

Foremost Foliage. P.Q. Docket No. 94-31. 4/18/94. 

Estela Oliver. P.Q. Docket No. 94-32. 4/20/94. 

Samuel Ike Irobunda. P.Q. Docket No. 93-53. 6/2/94. 

Pacific Produce Corporation. P.Q. Docket No. 93-132. 6/7/94. 


Arzumanian Nursery. P.Q. Docket No. 93-131. 6/22/94. 


VETERINARY ACCREDITATION 


Dr. Harold Haskings, D.V.M. V.A. Docket No. 94-1. 6/2/94. 
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